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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

__________________________________________ 
       ) 
       ) 
DAMIAN STINNIE,     ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR, and    ) 
NEIL RUSSO,     ) 
       ) 
Individually, and on behalf of all others  ) 
similarly situated     ) 
       ) 
 Plaintiffs,     ) 
       ) 
  v.     ) 
       ) Civ. No: 3:2016-cv-00044 
RICHARD D. HOLCOMB,    ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES     ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 

DEFENDANT’S MOTION TO STAY DISCOVERY  
 

 Defendant, Richard D. Holcomb (“Defendant”), by counsel, moves this Court for 

an order staying discovery in this matter until this Court decides the Commonwealth Defendants’ 

Motion to Dismiss under Rule 12(b) of the Federal Rules of Civil Procedure.  The 

Commonwealth Defendants set forth the reasons for this request in the accompanying 

Memorandum in Support, filed herewith.  

Respectfully submitted, 

RICHARD D. HOLCOMB,  
in his official capacity as the Commissioner   
of the VIRGINIA DEPARTMENT OF MOTOR 
VEHICLES  
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         By:    /s/ Janet W. Baugh  
Janet W. Baugh 
Senior Assistant Attorney General 
Office of the Virginia Attorney General 
202 North Ninth Street 
Richmond, VA 23219 
Ph: (804) 786-4596 
Fax: (804) 692-1647 
jbaugh@oag.state.va.us 
Counsel for Defendant 

 
MARK R. HERRING 
Attorney General of Virginia 
 
JEFFREY R. ALLEN (VSB #17710) 
JANET W. BAUGH (VSB #44649) 
Senior Assistant Attorneys General 
 
NANCY H. DAVIDSON (VSB # 85536) 
MARGARET A. O’SHEA (VSB# 66611) 
ADAM J. YOST (VSB # 85655) 
Assistant Attorneys General   
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CERTIFICATE OF SERVICE 

 
I hereby certify that on the 24th Day of January I electronically filed the foregoing Motion to Stay 

Discovery with the Clerk of the Court using the CM/ECF system, which will send a notification 

of such filing (NEF) to the following CM/ECF participants:   

 
 
Angela A. Ciolfi 
Legal Aid Justice Center 
1000 Preston Ave., Suite A 
Charlottesville, VA 22903 
(434) 529-1810 
Fax: (434) 977-0558 
Email: angela@justice4all.org 

Mary Catherine Bauer 
Legal Aid Justice Center 
1000 Preston Ave., Suite A 
Charlottesville, VA 22903 
(434) 977-0553 
Fax: (434) 977-0558 
Email: mary@justice4all.org 
 

David Preston Baugh 
David P. Baugh, Esq., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
(804) 225-8035 
Email: dpbaugh@dpbaugh.com 
 

Mario David Salas 
Legal Aid Justice Center 
1000 Preston Ave., Suite A 
Charlottesville, VA 22903 
(434) 977-0553 
Email: mario@justice4all.org 

Jonathan Todd Blank 
McGuire Woods LLP 
Court Square Building 
310 Fourth Street, N.E., Suite 300 
Charlottesville, VA 22902 
(434) 977-2509 
Email: jblank@mcguirewoods.com 
 

Patrick Stephen Levy-Lavelle 
Legal Aid Justice Center 
123 East Broad Street 
Richmond, VA 23219 
(804) 643-1086 x 308 
Fax: (804) 643-2059 
Email: pat@justice4all.org 

Leslie Carolyn Kendrick 
University of Virginia School of 
Law 
580 Massie Road 
Charlottesville, VA 22903 
(434) 243-8633 
Fax: (434) 924-7536 
Email: kendrick@virginia.edu 

 

 

 

 
Counsels for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 
 

DAMIAN STINNIE, 
DEMETRICE MOORE, 
ROBERT TAYLOR, and 
NEIL RUSSO 
 
 Plaintiffs, 
 
v. Civil Action No. 3:15-cv-44 
 
RICHARD D. HOLCOMB, 
In his official capacity as the Commissioner 
of the VIRGINIA DEPARTMENT OF 
MOTOR VEHICLES, 
 
 Defendant. 
 

PLAINTIFFS’ FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO RICHARD D. HOLCOMB 

 
 Pursuant to Federal Rules of Civil Procedures 26 and 34 and the Local Rules of the 

United States District Court for the Western District of Virginia, Plaintiffs Damian Stinnie, 

Demetrice Moore, Robert Taylor, and Neil Russo, by their undersigned counsel, hereby serve the 

following First Set of Interrogatories and Requests for Production of Documents on Richard D. 

Holcomb. 

DEFINITIONS AND INSTRUCTIONS 

1. “You,” “Your,” “Defendant,” and “Holcomb” refers to Richard D. Holcomb, in 

his official capacity as the Commissioner of the Virginia Department of Motor Vehicles, 

including any of his employees, agents, attorneys, accountants, affiliates, and any other persons 

or entities acting or who formerly acted or purported to act on his behalf and on behalf of the 

Virginia Department of Motor Vehicles (“DMV”). 

2. “Action” refers to the above-captioned proceeding. 
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3.  “Complaint” refers to the complaint filed on July 6, 2016 in the Action. 

4. “Plaintiffs” refer to Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, 

and Neil Russo and other similarly situated individuals. 

5. “Debtor” refers to any individual who owes fines, costs, restitution, forfeiture, or 

other monetary penalties to a Virginia state court. 

6. “Court debt” refers to the fines, costs, forfeitures, restitution, or penalties that may 

be assessed against an individual in a criminal or traffic proceeding.   

7. “Document” means any and all writings of any kind, as described in Rule 34 of 

the Federal Rules of Civil Procedure, and shall include the original and each non-identical copy 

or draft thereof.  The term “document” also includes every other means by which information is 

recorded or transmitted, including, but not limited to, electronic mail, internet postings, tape 

recordings, video recordings, microfilm, punch cards, computer magnetic tapes, computer disks, 

computer programs, storage tapes, printouts, data processing records, and the written information 

necessary to understand and use such information, including accompanying metadata. 

8. Rules of Construction.  The following rules of construction should be applied to 

these requests. 

(a) All/Each.  The term “all” and “each” shall be construed as all and each. 

(b) Any.  The term “any” means one or more. 

(c) And/Or.  The connectives “and” and “or” shall be construed either 
disjunctively or conjunctively as necessary to bring within the scope of 
this discovery request all responses that might otherwise be construed to 
be outside of its scope. 

(d) Concerning.  The term “concerning” means discussing, describing, 
relating to, pertaining to, referring to, containing, analyzing, studying, 
reporting on, commenting on, evidencing, setting forth, considering, 
recommending or constituting, in whole or in part. 

Case 3:16-cv-00044-NKM-JCH   Document 40-1   Filed 01/24/17   Page 2 of 17   Pageid#: 489 
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(e) Date.  The term “Date” means the exact month, day, and year if known or 
reasonably ascertainable, or if not known or reasonably ascertainable, the 
best approximation of the exact month, day, and year.  Where Defendant 
cannot ascertain an exact date, Defendant’s answer(s) shall indicate that an 
approximation has been made. 

(f) Describe/State.  The terms “describe” and “state” mean to set forth fully 
and unambiguously every fact relevant to the subject of the interrogatory, 
of which Defendant has knowledge or information. 

(g) Including/E.g.  The terms “including” and “e.g.” shall be construed to 
mean including but not limited to. 

(h) Number.  The use of the singular form of any work includes the plural and 
vice versa. 

(i) Gender.  The masculine form of a noun or pronoun includes the feminine 
form and vice versa. 

(j) Parties/Persons.  A party’s or a person’s full or abbreviated name or any 
pronoun referring to that party or person means that party or person (and 
any and all of them in the case of plural parties or persons), and any and 
all subsidiaries, affiliates, parents, predecessors, or successors, any or all 
divisions thereof, and any all individuals, present and former officers, 
directors, representatives, agents, employees, general partners, attorneys, 
independent consultants or experts, investment bankers, or other persons 
acting or purporting to act on behalf of its or them, or which acted or 
purported to act on behalf of it or them. 

9. Production of Documents.  In producing documents responsive to these requests, 

Defendant shall do so in accordance with the requirements of Federal Rule of Civil Procedure 

34(b)(2)(E) and shall furnish all documents within his possession, custody, or control, regardless 

of whether these documents are possessed directly by Defendant, the agency he represents, or by 

Defendant’s or present or past employees, agents, attorneys, representatives, investigators, 

accountants, affiliates, and any other persons or entities acting or who formerly acted or 

purported to act on to act on his behalf and on behalf of the Virginia Department of Motor 

Vehicles (“DMV”).  Documents are to be produced in their full and unexpurgated form, together 

with all drafts and non-identical copies of each. 
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10. Objections.  Where an objection is made to any request or portion thereof, the 

objection shall state with specificity all grounds.  No part of any request shall be left unanswered 

because an objection is made to any other part thereof. 

11. Privilege.  Where a claim of privilege (which term, as used here, includes claims 

that material is protected from discovery under the attorney work-product doctrine or as trial 

preparation material) is asserted in objecting to any request or portion thereof, and documents are 

withheld from production on the basis of such assertion: 

(a) Specification of Privilege Claimed.  The objection to the request or portion 
thereof shall identify the nature of the privilege which is being claimed. 

(b) Privilege List.  The following information respecting a document that 
allegedly is privileged shall be provided in the objection, or in an 
accompanying schedule, unless divulgence of such information would 
cause disclosure of the allegedly privileged information: 

(i) identify the allegedly privileged documents; 

(ii) where not apparent, state the relationship of the document’s 
author(s) and its addressee(s)/recipient(s) to each other, and 

(iii) provide such other information as is necessary and sufficient to 
identify the document for a subpoena duces tecum, to enable other 
parties to assess the applicability of the privilege being claimed, 
and/or to comply with the requirements of Fed. R. Civ. P. 
26(b)(5)(A). 

(c) Labeling of Redactions.  Any portion of any documents produced in 
redacted form (whether for privilege or any other reason) shall be clearly 
labeled as “redacted”, and not simply produced as blank space. 

12. If any information will be withheld based on state or federal law, please state with 

particularity the subject matter of the withheld records, and cite, as to each category of withheld 

records, the specific provision of state or federal law that authorizes the withholding of the 

records. 
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13. Time Period.  Unless otherwise indicated, the relevant time period for each 

request is the period beginning July 1, 1970, and continuing. 

14. Destroyed or Lost Documents.  If any document responsive to these requests was, 

but is no longer, in Defendant’s possession, custody, or control, state whether it (a) is missing or 

lost, (b) has been destroyed, (c) has been transferred, voluntarily or involuntarily, to others, or (d) 

has been otherwise disposed of, and in each instance explain the circumstances surrounding such 

disposition thereof and state the date or approximate date thereof. 

15. No Limitations.  No document request or part thereof shall be construed as a 

limitation on any other document request or part thereof. 

16. Continuing Nature of Document Requests.  These document requests are 

continuing.  Defendant shall provide, by way of supplementary responses, any additional 

information, most notably that specified under Rule 26(e) of the Federal Rules of Civil 

Procedure, which may hereinafter be obtained by Defendant or any person acting on Defendant’s 

behalf, which will augment or otherwise modify Defendant’s responses. 

17. For the avoidance of doubt, “documents and communications” includes all 

documents and communications in Your possession, custody, or control.  Consistent with Local 

Rule 26.3(c)(1), “communications” includes the transmittal of information in any form, including 

all internal and external email communications. 

18. The documents sought by these requests are to be produced in accordance with 

the Protocol Governing the Production of Documents and attached Appendix A, enclosed 

herewith.  
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INTERROGATORIES 

1. Please state the number of driver’s license suspensions pursuant to Va. Code § 

46.2-395 (i.e. for failure or refusal to pay fines, court costs, forfeitures, restitution, and penalties) 

for the last three fiscal years (FY2014, FY 2015, and FY 2016), and separate by FY2014, 

FY2015, and FY2016. 

2. Please state the number of driver’s license suspensions for reasons other than 

pursuant to Va. Code § 46.2-395 for the last three fiscal years (FY2014, FY2015, and FY2016), 

and separate by FY2014, FY2015, and FY2016.   

3. Please state whether the DMV exercises any discretion in deciding whether to 

suspend or reinstate a person’s driver’s license due to unpaid court debt based on ability to pay, 

or any other reason; and if the answer is that there is discretion, describe the discretion with 

specificity, including how, when, by whom and under what guidelines, procedures, or policies is 

ability to pay determined and such discretion is exercised. 

4. Please state the average length of time that driver’s license suspensions pursuant 

to Va. Code § 46.2-395 remain in place vs. suspensions for driving related reasons, and how 

these lengths of time were calculated. 

REQUESTS FOR PRODUCTION OF DOCUMENTS 
 

1. A report, in Excel format (or other tab-delimited electronic format), sufficient to 

identify all individuals whose Virginia driver’s licenses have incurred one or more suspensions 

or revocations at any time during the last five (5) fiscal years (FY2012, FY2013, FY2014, 

FY2015, FY2016).  For each record, provide the following fields: 

a. Name; 

b. Address, including apartment or suite number, and zip code; 
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c. Census block; 

d. For each suspension or revocation order, the date and reason suspended or 

revoked (i.e., “order code”); 

e. For all suspension orders due to unpaid court costs and fines (e.g. CV97 

and CV99 or any other code that captures the suspension order due to unpaid court costs and 

fines), the dollar amount owed at the time of suspension broken down by category (e.g., cost, 

fine, restitution, other fee); 

f. For each suspension or revocation order, as applicable, the date the 

suspension or revocation order was removed (i.e., that particular block on the license was 

removed even if the license was not reinstated) and the reason therefor; 

g. The amount of all reinstatement fees paid during the five-year period and 

the date paid; 

h. The complete driving history, including the date and nature of any 

citations or offenses recorded; 

i. The date(s) of any restricted license issued; 

j. Virginia driver’s license number; 

k. Income level or financial status; and 

l. Date Virginia driver’s license was first issued. 

2. A report, in Excel format (or other tab-delimited electronic format), containing 

records pertaining to a random sample of 20,000 individuals whose Virginia driver’s licenses 

have not been in a suspended or revoked status at any time during the last five (5) fiscal years 

(FY2012, FY2013, FY2014, FY2015, FY2016).  For each record, provide the following fields: 

a. Name; 
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b. Address, including apartment or suite number, and zip code; 

c. Census block; 

d. Complete driving history, including the date and nature of any citations or 

offenses recorded; 

e. Virginia driver’s license number; and 

f. Date Virginia driver’s license was first issued. 

3.  All documents concerning, describing, explaining, or defining the relevant fields 

used in the database(s) containing the records requested in Requests for Production 1 and 2. 

4. All documents concerning, describing, explaining, or defining CV97 and CV99, 

including but not limited to identifying how CV97 and CV99 are coded; what offenses or 

suspensions are included under either CV97 and CV99; and identifying if CV97 and CV99 are 

the only two codes used to designate suspension orders due to unpaid court debt pursuant to Va. 

Code § 46.2-395, or, if, instead, there are any additional codes.  If there are additional codes for 

this purpose, documents concerning such additional codes are likewise requested. 

5. All documents concerning, describing, or defining the driver’s license suspension 

rate due to failure to pay court debt pursuant to Va. Code § 46.2-395, and/or the number of 

suspensions for the last five fiscal years (FY2012, FY2013, FY2014, FY2015, and FY2016) 

issued for same, separated by each such year.  

6. All studies, analysis, research, or other investigation, concerning implementation 

or enforcement of Va. Code § 46.2-395. 

7. All documents concerning any policies, guidelines, processes, rules or procedures 

for reviewing a debtor’s financial condition prior to license suspension pursuant to Va. Code § 

46.2-395. 
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8. All documents concerning policies, guidelines, processes, rules or procedures for 

suspension or reinstatement of driver’s licenses pursuant to Va. Code § 46.2-395, including but 

not limited to the process for suspending licenses and reinstating licenses and any reinstatement 

fee. 

9. Organization chart(s) concerning the persons that administer, work on, supervise, 

or handle the suspension or reinstatement of driver’s licenses pursuant to Va. Code § 46.2-395, 

including but not limited to the suspension and reinstatement of licenses and charging of any 

reinstatement fee. 

10. All documents concerning the computer software or hardware that enables DMV 

to receive or transmit communications from state court databases, and to suspend or reinstate 

driver’s licenses, related to or for failure to pay court debt.  

11. All document templates or forms used by DMV to inform individuals of 

suspension or reinstatement of a driver’s license pursuant to Va. Code § 46.2-395, prior to such 

suspension or reinstatement. 

12. All document templates or forms used by DMV to inform individuals of 

suspension or reinstatement of a driver’s license pursuant to Va. Code § 46.2-395, after such 

suspension or reinstatement. 

13. All documents concerning the procedure or process for post-suspension notice to 

the driver’s license holder when the holder’s license is suspended pursuant to Va. Code § 46.2-

395. 

14. All policies, procedures, guidelines, or processes concerning the development or 

application of the reinstatement fee, including any discussion of assessing or considering a 

debtor’s ability to pay such fee. 
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15. All policies, procedures, guidelines, or processes concerning the administrative 

hearing process for contesting license suspension, for unpaid court debt and/or any other reason.  

If administrative hearing processes vary based on the basis for license suspension, please include 

documents concerning the various administration hearing processes and the types of license 

suspension that fall with the purview of each.  

16. All documents related to the evaluation of the effectiveness of driver’s license 

suspension to coerce, encourage, or promote payment of court debt. 

17. All documents related to the evaluation of the effect of driver’s license suspension 

for failure to pay court debt on highway/driving safety. 

18. For licenses suspended pursuant to Va. Code § 46.2-395 only, and subsequently 

reinstated, documents sufficient to show, by year, for the past five fiscal years (FY2012, 

FY2013, FY2014, FY2015, and FY2016): 

a. the average reinstatement fee collected from any single individual; 

b. the total amount of reinstatement fees collected from all individuals; and 

c. the distribution of revenues from reinstatement fees. 

19. All policies, procedures, guidelines, or processes related to driver’s license 

suspensions for non-payment of child support. 

20. All documents concerning the process for appeal of a driver’s license suspension 

for reasons other than failure to pay under Va. Code § 46.2-395. 

21. All documents concerning the process for entering into the national registry those 

individuals whose licenses have been suspended. 

22. Any and all communications with the American Association of Motor Vehicle 

Administrators (“AAMVA”) regarding the practice of suspending driver's licenses for unpaid 
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court debt and the AAMVA report entitled 'Best Practices Guide to Reducing Suspended 

Drivers.' (hereafter "Reducing Suspended Drivers Report"). 

23. All documents concerning any AAMVA meetings where the Reducing Suspended 

Drivers Report was discussed, including, but not limited to, the record of votes on policy 

statements held during such meetings. 

24. All documents concerning the duties and responsibilities of the Commissioner of 

the Virginia Department of Motor Vehicles. 

25. All documents concerning the number of restricted licenses issued pursuant to Va. 

Code § 46.2-395(E) (i.e. to those who have been suspended for failure to pay court debt). 

26. All documents concerning referral of court debt to private collection agencies. 

27. All documents concerning changes to Va. Code § 46.2-395 (and predecessor code 

sections) and any summaries/analysis of such changes, including but not limited to: 

a. Enactment of Va. Code § 46.1-423.3 in 1971; 

b. Amendments to Va. Code § 46.1-423.3 in 1975, 1982, 1983, 1984, 1988, and 

1989; 

c. Amendments of Va. Code § 46.2-395 in 1992, 1993, 1994, 1998, 2000, 2008, and 

2016. 

28. Any internal or external communications by DMV regarding the above captioned 

action. 

29. All documents associated with the named Plaintiffs in this case, including but not 

limited to compliance summaries, driving transcripts, fees charged, fees paid, hearings held.  

 
Respectfully submitted, 
 
DAMIAN STINNIE, 
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DEMETRICE MOORE, 
ROBERT TAYLOR, and 
NEIL RUSSO 
 
 

By:   /s/ Jonathan T. Blank                            
Jonathan T. Blank 
McGuireWoods LLP 
Court Square Building 
310 Fourth Street, N.E., Suite 300 
Charlottesville, VA 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com    

 
Mary Bauer (VSB No.: 31388) 
Angela A. Ciolfi (VSB No.: 65337) 
Pat Levy-Lavelle (VSB No.: 71190) 
Mario Salas (VSB No.: 87974) 
LEGAL AID JUSTICE CENTER 
1000 Preston Avenue, Suite A 
Charlottesville, VA 22903 
Ph: (434) 529-1810 
Fax: (434) 977-0558 
angela@justice4all.org 

 
David P. Baugh (VSB No.: 22528) 
DAVID P. BAUGH, ESQ., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
Ph: (804) 743-8111 
Fax: (804) 225-8035 
dpbaugh@dpbaugh.com  

 
Leslie Kendrick (VSB No.: 90104) 
580 Massie Rd. 
Charlottesville, VA 22903 
Ph: (434) 243-8633 
Fax: (434) 924-7536 
kendrick@virginia.edu 

 
      Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 9th day of January 2017, I served by electronic mail 
the foregoing Plaintiffs’ First Set of Interrogatories and Requests for Production of Documents to 
Richard D. Holcomb on the following: 
 
 Jeffrey M. Bourne, JBourne@oag.state.va.us 
 Margaret OShea, MOShea@oag.state.va.us 
 Janet W. Baugh, JBaugh@oag.state.va.us 
 Nancy Davidson, ndavidson@oag.state.va.us 
 
 
 

/s/ Jonathan T. Blank    
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PROTOCOL GOVERNING THE PRODUCTION OF 
DOCUMENTS 

1. Discovery Procedures 

a. Bates Numbering. Bates numbers must consist of consecutive alphanumeric characters, 
dashes, periods, or underscores without spaces.  Each page of a produced document 
shall be electronically branded with that page’s bates number. 

b. Confidentiality Designations.  The confidentiality designation requested for each 
document shall be electronically branded on each page of the document and must also 
be indicated in the metadata load file. 

c. De-duplication.  Documents may be de-duplicated on a global or custodian basis.  If a 
party elects to de-duplicate on a global basis, they must disclose the names of all 
document custodians by populating the All Custodians field in the metadata load file.  

d. E-Mail Thread Analysis.  E-mail thread analysis may be used to reduce the volume of 
e-mails reviewed and produced, provided that the parties disclose such use.  The 
produced e-mails must include all of the responsive information from a thread, 
including attachments.  

e. Native Redactions.  In the event that either party finds the redaction of certain 
documents in image form to be overly burdensome, they may elect to redact such 
documents in their native form.  The produced documents must clearly indicate which 
portions have been redacted, and the searchable text provided must accurately reflect 
the contents of the document as produced. 

f. Paper Documents.  Paper (hard copy) documents shall be scanned, logically unitized, 
and produced electronically as specified in the form of production. 

g. Custodian Information. Custodian information shall be populated for paper documents 
and loose e-docs by the person or department from where the document was collected. 
If possible, custodian information for emails should be populated by the name of the 
person from whom they were collected. However, the custodian field for email may be 
populated with the Company name only when the company has a consolidated email 
server that does not preserve “custodian” information.  

2. Form of Production 
 
All documents shall be produced as single-page 300 DPI Group IV Tagged Image File 
Format (TIFF) files.  Searchable text for documents will be provided in multi-page text files.  
Documents of certain types will be produced in native form as specified below. 

a. Load Files.  Each production volume shall include an image load file in Opticon (OPT) 
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format1 and a metadata load file in Concordance (DAT) format2.  To the extent they 
are reasonably available, and except with respect to paper documents or documents 
with metadata redacted in whole or in part on grounds of privilege, the metadata load 
file shall include the metadata fields listed in Appendix A. 

 
b. Multimedia Files.  Multimedia files, including audio and video, will be produced in the 

native format in which they were maintained in the ordinary course of business. If the 
multimedia files are maintained in an unusual or proprietary format, they shall be 
converted to a standard format (such as MPEG) before production. 

c. Native Documents.  Documents produced in native form will be accompanied by a 
single-page image placeholder.  The placeholder shall indicate that the document was 
produced in native form, and will be endorsed with the document’s bates number and 
confidentiality designation.   

d. Paper Documents.  Searchable text files resulting from optical character recognition 
(OCR) must be provided for all paper documents.  Additionally, the following fields 
must be populated in the metadata load file: Bates Begin, Bates End, Family Begin, 
Family End, Page Count, Custodian, and Text File. 

e. Structured Data.  Unless such materials have been redacted in image form, Access 
databases, Excel spreadsheets, and delimited text files shall be produced in native form. 
 
The parties agree to meet and confer in good faith regarding the production of 
structured data in other formats, but generally agree to produce it via a report or export 
to Excel spreadsheet or delimited text format. 

f. Other. The parties agree to meet and confer in good faith regarding any party’s request 
that specific documents be produced in native format, in color, or in some other form 
or format. 

 

 

 
 

1 OPT files are comma-delimited text files that use the format: Page ID, Volume, Image Path, Doc Break, Folder Break, Box Break, Page Count.  
Breaks are denoted by placing a Y in the appropriate field.  There is one line for each page. 
2 DAT are delimited ASCII text files files that use character 20 as field delimiter, character 254 as text delimiter, and character 174 for line breaks 
within a field. 
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FIELD DESCRIPTION SAMPLE DATA 

Bates Begin Bates number of the first page in the document. ABC00000001 

Bates End Bates number of the last page in the document. ABC00000015 

Family Begin Bates number of the first page in the document family. ABC00000001 

Family End Bates number of the last page in the document family. ABC00000030 

Page Count Number of pages produced. 15 

Custodian The name of the custodian of this document. Doe, John 

All Custodians When documents have been globally deduplicated, the names of 
the other custodians who also possessed the document. 

Smith, Mary;  Jones, William;  Brown, Jane 

From Author of the e-mail Doe, John <jdoe@company.com> 

To Recipient(s) of the e-mail Smith, Mary <msmith@company.com>; Jones, 
Williams <jwilliams@company.com> 

CC Copyees of the e-mail Brown, Jane <jbrown@company.com> 

BCC Blind Copyees of the e-mail Doe, John <jdoe@company.com> 

E-Mail Subject Subject of the e-mail message RE: Our Project 

File Name Original file name of the document; may contain the subject of 
the e-mail for e-mails 

RE Our Project.msg 
MyAttachment.xlsx 

File Extension Original file extension of the document when it was collected msg 

Author Value of the author field in the native file Doe, John 

Date Sent Date e-mail was sent 12/31/2013 

Time Sent Time e-mail was sent 14:54:27 

Date Received Date e-mail was received 12/31/2013 

Time Received Time e-mail was received 14:54:29 

Date Created Date document was created 12/30/2013 

Time Created Time document was created 18:50:20 

Date Modified Date document was last modified 12/31/2013 

Time Modified Time document was last modified 09:30:15 

Source Path Original path to the folder or directory where the document was 
stored. 

Inbox\MyFolder 
C:\Users\jdoe\My Documents 

MD5 Hash Unique identifier generated using the MD5 cryptographic hash 
function. 

D564668821C34200FF3E32C9BFDCCC80 

Confidentiality The confidentiality designation requested for this document. Highly Confidential 

Text File Location of the text file, relative to the root of the volume. TEXT\000001\ABC00000001.TXT 

Native File For documents produced natively, a link to the location of the 
native file, relativity to the root of the volume. 

NATIVE\000001\ABC00000015.XLSX 
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1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

__________________________________________ 
       ) 
DAMIAN STINNIE,     ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR, and    ) 
NEIL RUSSO,     ) 
       ) 
Individually, and on behalf of all others  ) 
similarly situated     ) 
       ) 
 Plaintiffs,     ) 
       ) 
  v.     ) 
       ) Civ. No: 3:16-cv-00044 
RICHARD D. HOLCOMB,    ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES     ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 
 

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANT’S  
MOTION TO STAY DISCOVERY 

 
 Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo, individually 

and on behalf of all others similarly situated (collectively, “Plaintiffs”), by counsel, submit this 

Memorandum in Opposition to Defendant’s Motion to Stay Discovery, filed on January 25, 2017, 

as follows: 

I. Introduction 
 

There are hundreds of thousands of reasons why this Court should deny Defendant’s 

Motion to Stay Discovery. As of September 3, 2016, the driver’s licenses of 977,891 Virginians 

were suspended at least in part because of unpaid court debt pursuant to Code of Virginia § 46.2-
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395. Of those, 647,517 were suspended solely because of unpaid court debt.1 These statistics come 

from the Department of Motor Vehicles (“DMV”). The Commonwealth has failed these 

Virginians. DMV has failed them. This Court should not fail them by delaying justice, as justice 

delayed is justice denied for those Virginians suffering the same unconstitutional fate as the named 

Plaintiffs. 

From the former President of the United States, to a Virginia-based U.S. District Court 

judge, to the Governor of the Commonwealth, and others, there is widespread agreement that 

systems—like Virginia’s—that punish people for their poverty are broken. President Obama 

recently wrote: 

Even in a time of budget shortages, there is simply no excuse for the proliferation of 
“user fees” that charge defendants—innocent or guilty—for everything from 
paperwork to legal representation, consigning those who cannot afford to pay to a 
cycle of debt, incarceration, and prolonged poverty. I agree with Attorney General 
Lynch that this is “an unconscionable state of affairs in a nation that outlawed 
debtors’ prisons in 1833.” 

 
Barack Obama, The President’s Role in Advancing Criminal Justice Reform, 130 Harv. L. Rev. 

811 (2017) (quoting Loretta Lynch, Att’y Gen., U.S. Dep’t of Justice, Remarks at the Eighth 

Annual Judge Thomas A. Flannery Lecture (Nov. 15, 2016)). 

A newspaper article included comments from Judge Robert Payne on how onerous and 

impossible the process of license restoration can be: 

If people who’ve had problems with the law can drive, they can hold a job. That’s 
good for them, their families and their communities, according to judges, 
prosecutors and lawyers. 
 
The bad part: the knotty, time-consuming process under which a driver’s license—
including a restricted license that’s good for only six months—is considered for 
reinstatement. 
 
Paperwork, often for many agencies, has to be completed. Payment plans for 
thousands of dollars in fines, fees and interest—usually 6 percent a year—must be 

                                                 
1 See compilation of information provided from FOIA responses attached hereto as Exhibit 1. 
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put in place, sometimes in several localities. It’s not unusual for a license to be 
under multiple suspensions, raising additional bureaucratic barriers. 
 
The experience can be “almost Kafkaesque,” said U.S. District Judge Robert Payne, 
. . . referring to the Czech writer known for his bizarre tales about people ensnared 
in bizarre, logic-defying predicaments. 
 

Jeff E. Schapiro, Va.’s ‘Kafka-esque’ obstacles to a second chance, Richmond Times-Dispatch, 

Oct. 19, 2014.2 

Governor McAuliffe has described how counter-productive the system is: 

Another step we can take to protect Virginians’ economic productivity is to limit the 
number of people whose driver’s licenses are suspended due to unpaid court costs 
and non-driving related offenses. Suspending people’s driver’s licenses limits their 
ability to work, which only makes it more difficult to earn the money to pay off 
their debt and build better lives. 
 

Terry McAuliffe, Gov. of Va., State of the Commonwealth Address (Jan. 11, 2017).3  

And Colonel Martin Kumer, Superintendent of the Albemarle-Charlottesville Regional Jail, 

recently explained how driving on a suspended license lands many people in jail: 

[Kumer] said he and his staff noticed overcrowding in the jail years ago and, upon 
further investigation, found that one of the top five charges that landed people in 
their jail was driving on a suspended license.  

Oftentimes, the reason behind the jailed individuals’ license suspension was 
“simply because they cannot pay their fines and court costs,” Kumer said. 

. . . 

“Here, locally, we’ve got people sitting in jail because they cannot afford to pay 
their fines and court costs,” he said. “That should never be.”  

Dean Seal, Lawsuit says DMV’s license suspension policy creates ‘recipe for disaster’, The Daily 

Progress, Dec. 17, 2016.4 

                                                 
2 http://www.richmond.com/news/virginia/government-politics/ jeff-schapiro/article_792600f6-
1023-50e8-82f4-5b41d8d94667.html. 
3 https://governor.virginia.gov/newsroom/newsarticle?articleId=18925. 
4 http://www.dailyprogress.com/news/local/lawsuit-says-dmv-s-license-suspension-policy-creates-
recipe-for/article_7c494499-ec71-5e44-a207-d3c82cc2406c.html. 
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Likewise, a prosecutor complained about how driving-while-suspended charges clog up his 

docket: 

One of the most frequent offenses [Nate Green, Williamsburg Commonwealth 
Attorney’s] office sees is driving with a suspended license. The volume is so large 
he wants to see the law changed.  

 
Steve Roberts, Jr., Driven out: Unregulated, courts set own terms for collecting fines and fees from 

Virginia drivers, Williamsburg Yorktown Daily, Jan. 4, 2017.5  

These statements demonstrate the urgency of this issue. If the Court grants the instant 

Motion, the schedule to which the parties agreed will be lost. There will be no trial in 2017. There 

will be no relief this year for the named Plaintiffs or for all the other Virginians who have fallen or 

will fall victim to the unconstitutional automatic license-suspension program. Nothing posited by 

Defendant supports such an outcome. Respectfully, this Court should deny the Motion. 

II. Procedural History 
 

On July 6, 2016, Plaintiffs filed their putative class-action Complaint against Defendant, 

Richard Holcomb, DMV’s Commissioner. Defendant waived service and agreed that his Answer 

was due on September 19, 2016. On August 2, 2016, at Defendant’s request, Plaintiffs agreed to 

extend the time for Defendant to file his responsive pleading to October 3, 2016. On October 3, 

2016, Defendant filed his Motion to Dismiss. Plaintiffs requested and received an extension until 

November 3, 2016, to file their opposition brief.   

On October 13, 2016, the Court held a hearing to set pre-trial dates. The parties discussed 

and agreed to a schedule that included discovery deadlines, several of which were extended from 

the default dates set by the Federal Rules of Civil Procedure and the order issued by Judge Moon 

                                                 
5 http://wydaily.com/2017/01/04/driven-out-unregulated-courts-set-own-terms-for-collecting-fines-
and-fees-from-virginia-drivers/. 
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on October 4, 2016. The dates to which the parties agreed and that the Court entered in a Pre-Trial 

Scheduling Order on November 2, 2016, are as follows: 

 Deadline for Rule 26(f) conference: January 6, 2017 

 Deadline for initial disclosures under Rule 26(a): January 9, 2017 

 Deadline for Plaintiffs’ initial expert disclosure: April 18, 2017 

 Deadline for Defendant’s initial expert disclosure: June 19, 2017 

 Deadline for rebuttal expert disclosures: July 20, 2017 

 Deadline to complete discovery: 105 days before trial 

 Deadline to file dispositive motions: 100 days before trial 

 Deadline for hearing dispositive motions: 45 days before trial 

 Trial: December 11-15, 2017 

 On November 3, 2016, Plaintiffs filed their Memorandum in Opposition to Defendant’s 

Motion to Dismiss. Shortly thereafter, the United States filed a Statement of Interest, and the 

Virginia State Conference of the National Association for the Advancement of Color People 

(NAACP) submitted an amicus brief, both opposing the Motion to Dismiss. On November 9, 2016, 

Plaintiffs agreed to another extension for Defendant to file a reply brief. On November 22, 2016, 

without leave of Court or notice to Plaintiffs, Defendant filed a Notice of Supplemental Authority, 

along with his Reply. On December 22, 2016, Plaintiffs filed a Response to the Notice of 

Supplemental Authority. On January 6, 2017, Defendant filed a Reply to the Response to the 

Notice of Supplemental Authority.  

 On November 23, 2016, Plaintiffs sent Defendant a draft request for production of 

documents that addressed data held by the DMV. See Ex. 2. In that email, Plaintiffs informed 

Defendant that they had “additional document requests focused on policies and procedures and 

miscellaneous as well as interrogatories, request for admissions and 30(b)(6) notices.” Id. Plaintiffs 
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also made clear that they “wanted to get our IT specialist together with your IT specialist to review 

these requests and see how long it will take to get the information.” Id. Plaintiffs hired an expert, 

Aaron Bloomfield from the University of Virginia, to travel from Charlottesville. On December 22, 

2016, Mr. Bloomfield and two attorneys for the Plaintiffs traveled to DMV’s headquarters to 

discuss data, sample sets, and difficulty in production. While Defendant reserved his right to object 

to production after receiving document requests, this meeting was within the spirit and letter of a 

meet-and-confer discussion regarding electronically stored information (“ESI”).  

On December 28, 2016, lead counsel for Plaintiffs and Defendant met by phone. Plaintiffs’ 

counsel requested feedback and a commitment for sample sets and stated that they would serve 

discovery on January 9, 2017. Defendant’s counsel requested an extension, and Plaintiffs’ counsel 

responded that Plaintiffs would not agree to any extension that affected the dates in the Pre-Trial 

Scheduling Order. Defendant’s counsel also raised the issue of confidential information. Plaintiffs’ 

counsel agreed to provide a draft protective order. 

 On January 6, 2017, Counsel met their Rule 26(f) conference obligation. On the same day, 

counsel exchanged initial disclosures, and Plaintiffs provided Defendant with a draft Rule 26(f) 

report and a draft protective order. See Ex. 3.6 Also on the same day, Plaintiffs sent an email to 

Defendant stating that the Report needed to be filed and requesting dates for a follow-up 

conference that the Court had previously requested. See Ex. 4. 

On January 9, 2017, Plaintiffs served their discovery requests. Plaintiffs also provided a 

draft ESI protocol. See Ex. 5. On January 10, 2017, Plaintiffs followed up to ask whether 

Defendant had any comments on the discovery plan or protective order and what hearing time 

                                                 
6 Rule 26(f)(2) requires the attorneys of record to submit to the court within 14 days after the 
conference a written report outlining the discovery plan.  Plaintiffs’ attorneys of record attempted 
to do the same, received no response, and will raise the issue on the February 8, 2017 status 
conference call. 
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Defendant preferred. See Ex. 6. On January 19, 2017, by email, Defendant asked to stay discovery. 

See Ex. 7. On January 21, 2017, Plaintiffs responded by email, offering to accommodate Defendant 

with a reasonable extension, if needed. See Ex. 8. Plaintiffs received no response before Defendant 

filed the instant Motion. 

III.  Legal Standard 
 

“The general rule that discovery may proceed while motions to dismiss are pending has 

been underscored by numerous federal courts.” Gideon Mark, Federal Discovery Stays, 45 U. 

Mich. J.L. Reform 405, 409-10 & nn.23-24 (2012) (collecting cases). A protective order staying 

discovery is appropriate only where the moving party establishes “good cause” regarding a need to 

prevent “annoyance, embarrassment, oppression, or undue burden or expense.” Fed. R. Civ. P. 

26(c). “[A] party moving for a protective order bears the burden of proving that good cause exists 

to prevent or limit discovery.” Smith v. United Salt Corp., No. 1:08CV00053, 2009 WL 2929343, 

at *5 (W.D. Va. Sept. 9, 2009). “Specifically, the movant must make a particularized showing of 

why discovery should be denied, and conclusory or generalized statements in a motion for a 

protective order fail to satisfy this burden as a matter of law.” Id.   

 In determining whether to grant a discovery stay pending resolution of a dispositive motion, 

some courts consider the following five factors: 

(1) the interest of the plaintiffs in proceeding expeditiously with this litigation or 
any particular aspect of it, and the potential prejudice to plaintiffs of a delay; (2) the 
burden which any particular aspect of the proceedings may impose on defendants; 
(3) the convenience of the court in the management of its cases, and the efficient use 
of judicial resources; (4) the interests of persons not parties to the civil litigation; 
and (5) the interest of the public in the pending . . . litigation. 
 

Wason Ranch Corp. v. Hecla Mining Co., Civ. A. No. 07-CV00267EWN, 2007 WL 1655362, at 

*1 (D. Colo. June 6, 2007) (quoting Golden Quality Ice Cream Co. v. Deerfield Speciality Papers, 
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Inc., 87 F.R.D. 53, 56 (E.D. Pa.1980)).  At the very least, these factors provide a helpful guide for 

the exercise of the Court’s discretion here, as outlined below.7 

At bottom, discovery stays “are disfavored,” Mark, supra, at 411 & n.28 (collecting cases), 

and this Court has made clear that Rule 26(c) imposes a “heavy burden.” Smith, 2009 WL 

2929343, at *6. For the reasons that follow, Defendant cannot carry it. 

IV.  Argument 
 

No relevant consideration supports Defendant’s stay request.   
 

A. Plaintiffs have a strong interest in proceeding expeditiously and will suffer 
grave prejudice from any delay, as their livelihoods and dignity depend on the 
legal ability to drive. 

 
As of September 3, 2016, the driver’s licenses of 647,517 Virginians were automatically 

suspended solely because of unpaid court debt—not as a punishment for any crime or traffic 

                                                 
7 The case law to which Defendant points does not establish an alternative standard. As but one 
example, Defendant cites Chudasama v. Mazda Motor Corp., 123 F.3d 1353 (11th Cir. 1997). But 
Chudasama “do[es] not establish a broad general rule that discovery should not proceed while a 
motion to dismiss is pending.” In re Winn Dixie Stores, Inc. ERISA Litigation, No. 3:04-cv-194-J-
33MCR, 2007 WL 1877887, at *1 (M.D. Fla. 2007); see also Mark, supra, at 410 n.24 (calling this 
position a “misinterpretation” of Chudasama). “Instead, [Chudasama] stand[s] for the much 
narrower proposition that courts should not delay ruling on a likely meritorious motion to dismiss 
while undue discovery costs mount.” In re Winn Dixie, 2007 WL 1877887, at *1. 

In Chudasama, the plaintiffs brought a claim under a novel legal theory. 123 F.3d at 
1359 n. 12, 1369 n. 39. This claim “substantially widened the scope of discovery.” 
Id. at 1360. The defendants filed a motion to dismiss, but the district court never 
ruled on the motion. Id. Rather, the district court expressed a desire to continue with 
discovery before ruling. Id. The circuit court, though, “conclude[d] that [the 
plaintiffs’] claim was dubious enough to require the district court to rule on [the] 
motion to dismiss prior to entering [an order compelling discovery].” Id. at 1369. 
By refusing to do so, the district court abused its discretion. Id. The Eleventh Circuit 
articulated a standard for district courts to follow under similar circumstances: “any 
legally unsupported claim that would unduly enlarge the scope of discovery should 
be eliminated before the discovery stage, if possible.” Id. at 1368. The Chudasama 
opinion focused on two characteristics of the questioned claim: its dubiousness, and 
the fact that it would unduly widen discovery. Where these two characteristics are 
present, a district court should, if possible, endeavor to dispose of a questioned 
claim before discovery costs become excessive. 

Id. If anything, Chudasama supports denying the Motion, as neither of these characteristics are 
present here. 
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offense—pursuant to Code § 46.2-395. Restricted licenses are rarely a realistic option. Thus, for 

the vast majority of these Virginians, the results are devastating. They cannot legally drive to work. 

They cannot legally drive to school. They cannot legally drive to church. They cannot legally drive 

to visit their grandchildren or friends. They cannot legally drive to their polling place on Election 

Day. For all of the reasons that Plaintiffs and amici have explained in previous briefing, Code § 

46.2-395 is unconstitutional. It is also illogical and immoral. Forcing these 647,517 Virginians to 

wait weeks or even months to reclaim their independence would compound this injustice. 

Plaintiffs suffer prejudice every single day that goes by. Under the facts of this case and in 

light of their meritorious legal theories, “the Court cannot ignore Plaintiff[s’] right to proceed 

expeditiously with litigation.” Wason Ranch, 2007 WL 1655362, at *2.   

B. Defendant has failed to establish that discovery will subject him to any undue 
burden. 

 
Defendant’s arguments that discovery will saddle the DMV’s staff with excessive 

obligations are unconvincing. 

Defendant contends, first and foremost, that the mere fact of a pending motion to dismiss 

entitles him to a stay. One could search the Federal Rules of Civil Procedure and Local Rules of 

this Court in vain for any mention of this entitlement, notwithstanding the rulemakers’ obvious 

ability to anticipate the issue.  In short, “[t]he mere filing of a case-dispositive motion . . . does not 

constitute good cause” for a stay of discovery under Federal Rule 26(c). Mark, supra, at 411 & 

n.30 (collecting cases). 

Indeed, the Federal Rules implicitly reject a requirement to stay discovery in this context by 

keying the event that commences the discovery process, the court’s issuance of a scheduling order, 

to an amount of time after the service or appearance of any defendant, see Fed. R. Civ. P. 
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16(b)(2)—rather than to the resolution of a motion to dismiss, where applicable.8 This disposes of 

Defendant’s bizarre argument that refusing a stay would somehow undermine the Rules.9 

Puzzlingly, Defendant also argues that he is entitled to a stay of discovery based on his 

assertion of qualified immunity. But Defendant did not raise qualified immunity in his Motion to 

Dismiss, nor would qualified immunity—which shields governmental defendants from civil 

damages liability—apply in a case for injunctive relief, like this one. See Cromer v. Brown, 88 

F.3d 1315, 1332 (4th Cir. 1996). And Defendant cites no case justifying a stay based on his claim 

to sovereign immunity under the Eleventh Amendment, which is premised on the incredible 

assertion that the DMV Commissioner has no “special relation” to the implementation of the 

challenged statute, which deals with the licensure of drivers and is located in the Motor Vehicle 

Code.    

Defendant next argues that all of its spare resources are devoted to the ongoing General 

Assembly session. But “a busy schedule does not constitute good cause for an extension of time.” 

Acosta v. Hovensa, LLC, Civ. A. No. 2008089, 2012 WL 1848391, at *1 (D.V.I. May 21, 2012). 

                                                 
8 As Professor Mark explains is greater detail: 

The FRCP have no specific provision about the availability of discovery during the 
pendency of a motion to dismiss. Rule 26(d)(1) is the only federal rule that 
specifically addresses discovery timing. It provides that discovery may be taken any 
time after the completion of the initial discovery conference mandated by Rule 
26(f). The Rule 26 conference must take place as soon as practicable and not later 
than twenty-one days before a scheduling conference is to be held or a scheduling 
order is due under Rule 16(b). In turn, Rule 16(b) requires the issuance of a 
scheduling order as soon as practicable, but within the earlier of [90] days after 
service of the initial complaint in the action or [60] days after any defendant has 
appeared. No aspect of this sequence establishes that a motion to dismiss must be 
decided, or even filed, before the completion of the Rule 26(f) discovery conference. 
Indeed, Rule 12(i) provides that a court may defer resolving a motion to dismiss 
until trial. 

Mark, supra, at 409 (footnotes omitted) (emphasis added). 
9 See id. at 410 & n.26 (“In addition, the fact that Congress specifically included a mandatory stay 
provision in the [Private Securities Litigation Reform Act, 15 U.S.C. § 77z-1(b)(1); 15 U.S.C. 
§ 78u-4(b)(3)(B)] strongly undercuts the notion that the FRCP provide for a mandatory stay in all 
civil litigation.”). 
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And Defendant agreed to the operative discovery plan with full knowledge of the legislative 

calendar. See Hernandez v. Mario’s Auto Sales, Inc., 617 F. Supp. 2d 488, 495 (S.D. Tex. 2009) 

(“[C]ounsel fails to explain . . . why he agreed . . . to discovery deadlines that he felt were 

unreasonable. Furthermore, while [he] claims his burdensome schedule . . . prevented him from 

meeting the discovery deadline, such an excuse does not constitute good cause. [He] should have 

anticipated that his workload would increase . . . , and he should have planned accordingly.”). 

Moreover, Defendant cites no source of law allowing the DMV to shirk its statutory 

responsibilities—including license suspension, see Va. Code § 46.2-200—simply because the 

General Assembly is meeting, as it does for at least six weeks every year. Defendant has not 

stopped suspending licenses because of the General Assembly session, after all, and offers no 

reason why the ever-increasing mass of Virginians subject to automatic license suspensions should 

wait longer than necessary for a constitutional remedy on that basis. The Court ought to reject this 

late-breaking attempt to recast an ordinary occurrence as an extraordinary event. “‘Good cause’ 

implies changed circumstances or new situations . . . .” Murata Mfg. Co. v. Bel Fuse, Inc., 234 

F.R.D. 175, 184 (N.D. Ill. 2006) (discussing vacating a protective order). Neither exists here. 

Undercutting its own argument that the General Assembly session renders it unable to 

handle requests for information, like those at issue here, Defendant feels that the DMV’s staff is 

capable of responding to FOIA requests within the requisite five days. Defendant essentially 

concedes, however, that a FOIA request would not provide all of the documents that Plaintiffs 

seek, let alone the interrogatories, depositions, and requests for admission critical to the 

development of Plaintiffs’ litigation strategy. As the Supreme Court of the United States has made 

clear with respect to the federal statute, “the FOIA was not intended to supplement or displace 

rules of discovery.” John Doe Agency v. John Doe Corp., 493 U.S. 146, 153 (1989). 
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Finally, contrary to Defendant’s generalized and thus insufficient statements, Smith, 2009 

WL 2929343, at *5, the document requests that Plaintiffs have served are not onerous. If Plaintiffs 

requested the documents via FOIA, the DMV would be required to respond in five days, not thirty. 

Moreover, Plaintiffs attempted to accommodate Defendant’s desire for more time by offering a 

reasonable extension, which Defendant opted to ignore. And, as a courtesy, Plaintiffs provided the 

most extensive portion of their document requests weeks before service, effectively giving 

Defendant 83 days to respond, including the proffered extension. Defendant’s refusal represents 

little more than obstructionism. “To justify restricting discovery, the harassment or oppression 

should be unreasonable.” 8A Charles Alan Wright et al., Federal Practice and Procedure § 2036 

(3d ed. Apr. 2016 update). Defendant has made no such showing here, nor could he. 

At base, “[f]or good cause to exist, the party seeking to limit the disclosure of discovery 

materials must show that specific prejudice or harm will result if no protective order is granted.”  

Eagle v. Hurley Med. Ctr., 292 F.R.D. 466, 478 (E.D. Mich. 2013) (citing In re Violation of Rule 

28(d), 635 F.3d 1352, 1357 (Fed. Cir. 2011)). Defendant has failed to carry this critical component 

of his burden. Any slippage in the schedule adopted by both the parties and the Court would 

prejudice Plaintiffs far more than fulfilling normal discovery duties would inconvenience one of 

the largest agencies in the Commonwealth.10 

C. Judicial convenience and efficiency do not support staying discovery and 
thereby prolonging this case. 

 
Defendant’s Motion to Dismiss lacks merit for all of the reasons described in Plaintiffs’ 

Memorandum in Opposition. Accordingly, staying discovery would fly in the face of judicial 

economy by serving no purpose but to delay the conclusion of this case. Motions that seek to delay 

                                                 
10 Of course, Plaintiffs reserve the right to seek revisions to the schedule if necessary to 
accommodate their experts’ analysis in light of the data that Defendant will produce.  Absent such 
changed circumstances, the current trial date is critical to Plaintiffs obtaining relief as soon as 
practicable. 
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discovery are disfavored because delays often duplicate costs when people misplace evidence or 

must re-familiarize themselves with the particulars of a matter after a long hiatus. See Kron Med. 

Corp. v. Groth, 119 F.R.D. 636, 638 (M.D.N.C. 1988) (explaining that disrupting or prolonging the 

discovery schedule normally serves no one’s interest because “a case becomes more of a 

management problem to the Court when it leaves the normal trial track”). 

D. The interests of nonparties and the public in this litigation weigh forcefully 
against staying discovery. 

 
As an initial matter, the class encompasses an enormous proportion of Virginia drivers (one 

in six), whose interest in this litigation is of the utmost importance. Even beyond the class, it is 

difficult to imagine a case with a greater impact on the public. As Governor McAuliffe said, fixing 

this problem would “protect Virginians’ economic productivity,” thus benefiting the 

Commonwealth as a whole. And one could hardly overestimate the number of utterly blameless 

individuals who rely on those 647,517 Virginians with licenses suspended for no other reason than 

non-payment of costs or fines—and whose lives would doubtless improve if their loved ones could 

legally take the wheel. To stay discovery in this case—needlessly—pending the Court’s 

consideration of the Motion to Dismiss would disserve the interests of the entire citizenry of 

Virginia. 

 V. Conclusion 
 
 WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request that the Court 

deny Defendant’s Motion to Stay Discovery and grant any further relief that the Court deems just 

and necessary. 
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Date:  January 30, 2017 

By:   /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
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Charlottesville, VA 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com    
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CERTIFICATE OF SERVICE 

I hereby certify that on January 30, 2017, I electronically filed the foregoing Memorandum 

in Opposition to Defendant’s Motion to Stay Discovery with the Clerk of Court using the CM/ECF 

System, which will send a notification of such filing to the following CM/ECF participants: 

 Nancy Hull Davidson 
 Margaret Hoehl O’Shea 
 Assistant Attorneys General 
 Criminal Justice and Public Safety Division 
 Office of the Attorney General 
 202 North Ninth Street 
 Richmond, Virginia 23219 
 Phone: (804) 692-0551 
 Fax: (804) 786-4239 
 E-mail: ndavidson@oag.state.va.us 
 E-mail: moshea@oag.state.va.us 
 

By:   /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
Post Office Box 1288 
Charlottesville, VA 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIEN STINNIE, et al., 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD HOLCOMB, 

In his official capacity as the Commissioner of the 

VIRGINIA DEPARTMENT OF MOTOR VEHICLES   

       

 Defendant.  

 

 

REPLY IN SUPPORT OF  

DEFENDANT’S MOTION TO STAY DISCOVERY 

 

Defendant Richard Holcomb, in his official capacity as the Commissioner of the Virginia 

Department of Motor Vehicles (“DMV”), by counsel, respectfully submits this Reply in Support 

of the Defendant’s Motion to Stay Discovery (“Motion”). 

I. The Plaintiffs Cite the Incorrect Standard for Deciding the Motion 

In the Plaintiffs’ Memorandum in Opposition to Defendant’s Motion to Stay Discovery 

(“Response”), the Plaintiffs argue that the Defendant’s request for a stay is governed solely by 

the “good cause” standard required for issuance of a protective order under Federal Rule of Civil 

Procedure 26(c).
1
  This is incorrect.   

The Motion simply requests that this Court stay a portion of the proceeding, in this case 

discovery, until it decides the Defendant’s motion to dismiss under Rule 12 of Federal Rules of 

Civil Procedure (“Rule 12 Motion”).  Motions to stay stem not from the Federal Rules of Civil 

Procedure, but rather, as this Court has recognized, from the Court’s “inherent ‘authority to issue 

                                                           
1
 Response at p. 7. 
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stays ….’”
2
  In fact, “[a] motion to stay [is] not expressly provided for by the Federal Rules of 

Civil Procedure, [but] is a power inherent in the courts ‘under their general equity powers and in 

the efficient management of their dockets.’”
3
  The Plaintiffs’ alleged “good cause” standard for 

granting a stay is therefore the wrong standard to use in judging the Motion. 

The appropriate standard gives this Court “wide latitude to ‘weigh competing interests 

and maintain an even balance.’”
 4

  In deciding the Motion, the Court should “consider factors 

relevant to the stay, including whether all necessary parties are present in each action, 

convenience, and judicial economy and comity.”
 5

  Under this standard, and for the reasons set 

forth in the Motion, the Defendant is entitled to a stay of discovery while his Rule 12 Motion is 

pending. 

II. The Plaintiffs Fail to Show Why A Stay Is Unwarranted 

The Plaintiffs make numerous arguments why the Motion should not be granted.  These 

arguments can be broken down into two main categories—policy arguments against the 

challenged law, and repeated citation to a law journal article arguing that the Federal Rules of 

Civil Procedure disfavor granting discovery stays while a motion to dismiss is pending.  Taking 

these arguments in order, both fail. 

First, the Response begins by arguing that “[t]here are hundreds of thousands of reasons” 

to deny the Motion, namely that over 950,000 drivers in the Commonwealth have had their 

                                                           
2
 Formica v. Supt. of Cent. Va. Regional Jail, No. 7:14-cv-357, 2015 WL 5561933, at *15 (W.D. 

Va. Aug. 21, 2015) (quoting Rhines v. Weber, 544 U.S. 269, 276 (2005)). 

3
 Skinner v. Armet Armored Vehicles, Inc., No. 4:12-cv-45, 2015 WL 540156, at *1 (W.D. Va. 

Feb. 10, 2015) (quoting Williford v. Armstrong World Indus., Inc., 715 F.2d 124, 127 (4th Cir. 

1983); PBM Nutritionals, LLC v. Dornoch Ltd., 667 F. Supp. 2d 621, 631 (E.D. Va. 2009)). 

4
Id. (quoting Landis v. N. Am. Co., 299 U.S. 248, 255 (1936); Williford, 715 F.2d at 127). 

5
 Id. (quoting PBM Nutritionals, 667 F. Supp. 2d at 631) (internal quotations omitted). 
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licenses suspended, some even because of the statute at issue in this litigation.
6
  This treacly 

opening is simply the start of a series of policy arguments that address not why discovery should 

proceed in this case, nor why Virginia Code § 46.2-395 is allegedly unconstitutional, but rather 

why the Plaintiffs believe § 46.2-395 is simply bad policy.  Whatever persuasiveness or 

emotional resonance these arguments possess, this Court is simply not the appropriate venue for 

the Plaintiffs’ policy claims.  Instead, the Plaintiffs’ arguments would be best addressed towards 

the Virginia General Assembly, which is currently considering five bills relating to § 46.2-395.  

In any event, the Plaintiffs’ policy beliefs have no bearing on whether the Motion should be 

granted. 

The second set of arguments the Plaintiffs make stem from their frequent citation to a law 

journal article claiming that discovery stays should rarely be granted while a motion to dismiss is 

pending.
7
  While understandably appealing to the Plaintiffs, the reasoning advanced in this 

article is fundamentally flawed as applied here.  . 

First, the law review article fails to acknowledge the discretionary standard that governs a 

motion to stay discovery.  And even if the article dealt with the appropriate standard, it would be 

inapplicable for a simple reason—the author simply reports his personal interpretation of the 

Federal Rules of Civil Procedure.  The Motion, though, does not stem from the Federal Rules of 

Civil Procedure, but rather, from this Court’s inherent power to issue stays.  The author’s 

opinions on the Federal Rules of Civil Procedure, therefore, have no bearing on whether the 

Motion should be granted. 

                                                           
6
 Response at p. 1. 

7
 See Response at pp. 7-10 (citing Gideon Mark, Federal Discovery Stays, 45 U. MICH. J.L. 

REFORM 405 (2012)). 
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Second, the author’s opinion cannot trump binding precedent from United States 

Supreme Court, the Fourth Circuit, and this Court.
8
  In fact, the author acknowledges that his 

arguments and opinions are in direct opposition to the Supreme Court.
9
  The Defendant’s 

Memorandum in Support of Defendant’s Motion to Stay Discovery (“Memorandum”) cited 

numerous cases supporting a stay while the Rule 12 Motion is pending, including binding 

authority from the Supreme Court.  The Plaintiffs neglect to address these cases.  Instead, they 

cite to a law review article.  Unfortunately for them, that author’s opinion is not binding on this 

Court  

Lastly, the law review article, and thus the Plaintiffs, fails to cite any cases that are 

binding on this Court.  Although Plaintiffs claim that the article supports their arguments, they 

do not cite the specific cases addressed in the article.
10

  The likely reason for the omission of the 

specific cases cited in the article is because only one of the cases cited, an unpublished opinion 

from a district court in North Carolina, comes from the Fourth Circuit.  The remaining cases on 

which the author, and consequently the Plaintiffs, relies are non-binding opinions from outside 

the Fourth Circuit.  These non-binding opinions fail to rebut the precedent established within this 

District and the Fourth Circuit that supports staying discovery while the Rule 12 Motion is 

pending.
11

 

                                                           
8
 See Def’s Memorandum in Support of Defendant’s Motion to Stay Discovery at pp. 3-4, nn. 5-

9 (citing Ashcroft v. Iqbal, 556 U.S. 662, 686 (2009); DiMeglio v. Haines, 45 F.3d 790, 803 (4th 

Cir. 1995); O’Bar v. Pinion, 953 F.2d 74, 85 (4th Cir. 1991); McGlothlin v. Murray, 993 F. 

Supp. 389, 412-413 (W.D. Va. 1997), adopted by 993 F. Supp. 389 (W.D. Va. 1997)). 

9
 Mark, supra n. 7, at 408 (“Contrary to recent suggestions by some commentators and the 

United States Supreme Court, discovery may proceed while motions to dismiss are pending in 

federal litigation.”). 

10
 See Response at pp. 7-9 (citing Mark, supra n. 7, at 409-10 & nn.23-24 (collecting cases)). 

11
 See Memorandum at pp. 3-4, nn. 5-9 (citing cases).  
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The Plaintiffs’ essential arguments against the Motion amount to policy arguments and 

one law review article, which even the author admits is at odds with the United States Supreme 

Court and which he primarily supports through citation to distinguishable cases from outside the 

Fourth Circuit.  The Plaintiffs fail to address the numerous opinions from this Court, the Fourth 

Circuit, and the United States Supreme Court which support granting the Motion and staying 

discovery while the Rule 12 Motion is pending. 

III. A Stay Is Warranted in this Case 

Despite the Plaintiffs’ attempts to muddy the waters with policy arguments and citation to 

non-binding sources, there are four reasons why a stay is warranted in this case. 

First, unlike the litigants in each of the Plaintiffs’ cited cases dealing with a discovery 

stay, Commissioner Holcomb is a government official being sued in his official capacity.  

Discovery imposes a unique burden on the government because it can be “peculiarly disruptive 

of effective government.”
12

  In general, this means that discovery should not be permitted until it 

is clear that the plaintiffs have pled plausible claims.  Further, while discovery normally imposes 

a greater burden on Commissioner Holcomb than a similarly-situated private litigant, this burden 

is especially heightened at the moment because the General Assembly is in session.  While the 

Plaintiffs seek to frame this as an attempt by Commissioner Holcomb to avoid discovery 

entirely, it is simply a fact that the General Assembly session stretches the DMV’s already thin 

resources to the breaking point.  Requiring Commissioner Holcomb to engage in discovery at 

this time would place an incredible and perhaps unnecessary strain on the DMV, a hardship 

                                                           
12

 Anderson v. Creighton, 483 U.S. 635, 646 n.6 (1987). 
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factor this Court should consider when deciding whether to exercise its inherent discretion to 

stay discovery.
13

 

Second, a stay of discovery is warranted in this case because the Motion is not a simple 

Rule 12(b)(6) motion questioning whether the Plaintiffs adequately pled their claims.  Instead, it 

includes a challenge to this Court’s very jurisdiction to hear this suit at all.
14

  Should this Court 

deny the Motion and later determine that it lacks jurisdiction to hear the Plaintiffs’ claims, any 

orders it issued regarding discovery will have been issued without jurisdiction.  To ensure that all 

of this Court’s orders are proper, the Court should stay discovery while the Defendant’s Rule 

12(b)(1) motion is pending. 

Third, a stay will serve the interests of judicial economy by preventing discovery from 

occurring against necessary and indispensable parties that have yet to be joined to this suit.  

Specifically, Commissioner Holcomb’s Rule 12 Motion notes that the clerks of various 

Commonwealth courts are necessary and indispensable parties because they are actually 

responsible under the relevant Code sections for suspending the Plaintiffs’ driver’s licenses.  

These clerks, who are not currently parties, are the subject of a Rule 12(b)(7) argument in the 

Motion to Dismiss.
15

  Regardless of how the Court rules on this aspect of the Motion, significant 

discovery will be required from the various court clerks if discovery proceeds.  It is significantly 

                                                           
13

 See, e.g., Kevin J. Lynch, When Staying Discovery Stays Justice:  Analyzing Motions to Stay 

Discovery When a Motion to Dismiss Is Pending, 47 WAKE FOREST L. REV. 71, 92 (2012) 

(“Where a government official is a defendant, particularly when immunity is raised in the motion 

to dismiss, courts are more likely to apply the auto-stay rule or to grant a stay based on a 

balancing of interests.” (citing Iqbal, 129 S. Ct. at 1953; Dynamic Image Techs., Inc. v. United 

States, 221 F.3d 34, 38 (1st Cir. 2000) (noting that “uncontrolled discovery poses a special 

threat” when directed at government officials, and that “compelling public policy reasons 

support stringent limitations on discovery pending resolution of threshold jurisdictional 

questions”)). 

14
 See Memorandum at pp. 21-26. 

15
 See Memorandum at pp. 17-21. 
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harder to obtain discovery from non-parties than from parties.  Requiring discovery to continue 

while the court clerks are not parties to this suit will impose significant and unnecessary costs 

upon the court clerks, the parties, and the Court.  These costs, however, could be significantly 

reduced by the Court’s ruling on the Rule 12 Motion, if the Court were to determine that the 

court clerks must be joined and their joinder is feasible (although Defendant maintains that 

joinder of the numerous state court clerks is not feasible in this action).
 16

  In any event, the strain 

on Court resources will only be decreased by staying discovery.  Thus, discovery should be 

stayed until the Court rules on Commissioner Holcomb’s Rule 12(b)(7) motion and determines 

whether the non-party court clerks can and should be made parties to this suit. 

Finally, the Court should grant the Motion because of Commissioner Holcomb’s potential 

immunity from suit under the Eleventh Amendment.  According to the United States Supreme 

Court, one of the purposes of qualified immunity is to protect public officials from broad-ranging 

discovery that can be “peculiarly disruptive of effective government.”
17

  The Supreme Court has 

“repeatedly [] stressed the importance of resolving immunity questions at the earliest possible 

                                                           
16

 An example would be the type of discovery that may be required from court clerks.  At oral 

argument for the Rule 12 Motion on February 2, 2017, the Plaintiffs cited statistics regarding the 

use of payment plans.  DMV does not possess any information regarding which persons owing 

fines and costs are on payments plans.  Further, it has no information on how often defaults 

occur, how different courts deal with defaults, what repayment options are offered to defaulting 

drivers, and any question relating to how fines and costs are assessed and dealt with.  All of this 

information would need to be obtained from each non-party court clerk. 

17
 Anderson, 483 U.S. at 646 n.6; see also 6-26 Moore’s Federal Practice - Civil § 26.105 (2015) 

(“In actions against the government and government officials in their individual capacities, 

courts have recognized that because uncontrolled discovery against the government can impose 

an undue burden on public officials and government agencies, discovery should be stayed until 

the threshold immunity question is resolved.”). 
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stage in litigation.”
18

  Consequently, “even such pretrial matters as discovery are to be avoided if 

possible.’”
19

 

While the Defendant has not directly raised a qualified immunity defense at this time, the 

rationale for denying discovery until the Court rules on the Defendant’s immunity claims applies 

just as strongly in regards to a claim of Eleventh Amendment immunity.  Indeed, the Fourth 

Circuit approvingly cited a Second Circuit decision, which held that allowing discovery to 

proceed before ruling on the defendant’s motion for Eleventh Amendment immunity constituted 

a denial of the defendant’s right to immunity.
20

  Similarly, to avoid denying Commissioner 

Holcomb his right to Eleventh Amendment immunity, this Court should grant the Motion and 

stay discovery pending its ruling on the Rule 12 Motion. 

IV. Conclusion 

 For the foregoing reasons, this Court should stay of discovery until it rules on the 

Defendant’s motion to dismiss under Rules 12(b)(1), 12(b)(6), and 12(b)(7).  A stay is warranted 

both by all relevant precedent and by the efficiencies involved.  The Plaintiffs’ desire to enact 

policy change and the opinion of a single law review article do not trump these considerations.  

Thus, the Defendant respectfully requests that this Court GRANT his Motion to Stay Discovery. 

  

                                                           
18

 Hunter v. Bryant, 502 U.S. 224, 227 (1991). 

19
 Mitchell v. Forsyth, 472 U.S. at 525-26 (1985).  Even the law review article cited by the 

Plaintiffs acknowledges that discovery should be stayed following assertion of an immunity 

defense.  See Mark, supra n. 7, at 409 n.22 (“The general rule [that discovery should be allowed] 

has some narrow exceptions.  First, the United States Supreme Court has endorsed the practice of 

staying discovery pending resolution of the threshold issue of qualified immunity.”). 

20
 H.H. ex rel. H.F. v. Moffett, 335 Fed. App’x 306, 312 (4th Cir. July 7, 2009) (citing Smith v. 

Reagan, 841 F.2d 28, 31 (2d Cir. 1988)). 
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Respectfully submitted,  

Richard D. Holcomb, Commissioner Virginia               

DMV 

 

By Counsel 

 

          /s/ Adam J. Yost     

      Adam J. Yost (VSB No. 85655) 

      Assistant Attorney General  

      Office of the Virginia Attorney General 

      202 North 9
th

 Street  

      Richmond, VA 23219  

      Telephone: (804) 225-4486 

      Facsimile:  (804) 371-2087 

      Email:  ayost@oag.state.va.us 

 

 

MARK R. HERRING 

Attorney General of Virginia 

 

JEFFREY R. ALLEN (VSB #17710) 

JANET W. BAUGH (VSB #44649) 

Senior Assistant Attorneys General 

 

NANCY H. DAVIDSON (VSB # 85536) 

MARGARET A. O’SHEA (VSB# 66611) 

Assistant Attorneys General  
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CERTIFICATE OF SERVICE 

 

 I hereby certify that, on this  6
th
 Day of February, 2017,   I electronically filed the foregoing 

Reply in Support of Defendant’s Motion to Stay Discovery with the Clerk of the Court using the 

CM/ECF system, which will send a notification of such filing (NEF) to the following CM/ECF 

participants:   

 

 

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of 

Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 

 

 

 

 

Counsels for Plaintiff 
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       /s/ Adam J. Yost   

      Adam J. Yost (VSB No. 85655) 

      Assistant Attorney General  

      Office of the Virginia Attorney General 

      202 North 9
th

 Street  

      Richmond, VA 23219  

      Telephone: (804) 225-4486 

      Facsimile:  (804) 371-2087 

      Email:  ayost@oag.state.va.us 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 
DAMIAN STINNIE, et al.,    ) 
 Plaintiffs,     ) Civil Action No. 3:16cv00044 
       ) 
v.       )    ORDER 
       ) 
RICHARD D. HOLCOMB,    ) By:  Joel C. Hoppe 
 Defendant.     ) United States Magistrate Judge 
 

Before the Court is Defendant’s motion to stay discovery. ECF No. 40. The Court held a 

hearing on the record on February 8, 2017. For the reasons stated on the record, the Court finds 

that the Defendant has not shown good cause for staying discovery. Accordingly, the motion to 

stay is DENIED. 

 It is so ORDERED. 

       ENTERED: February 8, 2017 
 

        
       Joel C. Hoppe 
       United States Magistrate Judge 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

 

DAMIEN STINNIE, et al., 

       

 Plaintiffs,     

       

v.       Civil Action No. 3:16-cv-44 

       

RICHARD HOLCOMB, 

In his official capacity as the Commissioner of the 

VIRGINIA DEPARTMENT OF MOTOR VEHICLES   

       

 Defendant.  

 

 

DEFENDANT’S OBJECTIONS TO MAGISTRATE JUDGE’S ORDER DENYING 

MOTION TO STAY DISCOVERY 

Pursuant to Rule 72(a) of the Federal Rules of Civil Procedure, Defendant Richard 

Holcomb submits the following objections to the Magistrate Judge’s February 8, 2017 order 

(ECF No. 49) denying the Defendant’s Motion to Stay Discovery pending resolution of the 

Defendants’ Rule 12 Motion to Dismiss.  The Magistrate Judge improperly subordinated a 

government official’s constitutional immunity to the plaintiffs’ belief that the case should “stay 

on track.”  But a plaintiff cannot circumvent the Constitution by filing suit against the wrong 

party, and then squeezing voluminous discovery out of that defendant prior to resolution of an 

initial case-dispositive motion.  In light of the significant issues raised in the Defendant’s Rule 

12 motion, discovery in this case should be stayed until this Court has had the opportunity to rule 

on the pending motion.  To hold otherwise would be to render the Defendant’s articulated 

absolute immunity defense utterly meaningless, and would fly in the face of articulated precedent 

from the United States Supreme Court.  Defendant therefore requests that this Court set aside the 

Magistrate Judge’s ruling and grant the Motion to Stay. 

Case 3:16-cv-00044-NKM-JCH   Document 51   Filed 02/09/17   Page 1 of 14   Pageid#: 675 
JA429

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 60 of 392



 

 2 

BACKGROUND 

On July 6, 2016, the Plaintiffs filed a complaint alleging that Virginia Code § 46.2-395, 

which requires courts of the Commonwealth to suspend the driver’s license of any person who 

fails to pay “any fine, costs, forfeitures, restitution, or penalty lawfully assessed against [them]” 

in a criminal or traffic proceeding, violates the Due Process and Equal Protection Clauses of the 

United States Constitution.  The Plaintiffs requested class certification, a declaration that § 46.2-

395 was unconstitutional, and an injunction requiring Commissioner Holcomb to reinstate the 

driving privileges of the Plaintiffs and any eventual class members.   

On October 3, 2016, Commissioner Holcomb filed a Rule 12 Motion to Dismiss.  (ECF 

No. 9).  The motion has been fully briefed and argued, and it is now ripe for disposition.  

After several changes, this Court’s Amended Scheduling Order set initial disclosures on 

January 9, 2017, the close of discovery on August 28, 2017, and trial beginning on December 11, 

2017.  (ECF No. 19).  The parties made their initial disclosures on January 9, 2017.  Despite the 

parties’ failure to agree on a discovery plan or enter into a protective order, the plaintiffs served 

Commissioner Holcomb with Plaintiff’s First Requests for Production of Documents. (“First 

Requests”).
1
   

On January 24, 2017, Defendant moved to stay discovery pending resolution of the Rule 

12 Motion to Dismiss (ECF No. 39, 40).  The Plaintiff filed a response in opposition (ECF No. 

42), and Defendant filed a reply (ECF No. 47).  On February 8, 2017, the Magistrate Judge 

conducted a telephonic hearing on the motion to stay, and he entered an order denying the 

motion.  (ECF No. 49).  The Magistrate reasoned that the Defendant had not articulated good 

cause to temporarily stay discovery, reasoning that parties should keep the case on its current 

                                                 
1
 Plaintiff’s First Requests for Production of Documents was submitted as Exhibit A to the 

Defendant’s Memorandum in Support of Motion to Stay (ECF No. 40-1). 
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litigation schedule.  For the reasons discussed below, and for the reasons advanced in the 

Defendant’s previously-filed memoranda, this was error. 

ARGUMENT 

The discovery requests seek a large amount of potentially privileged information.  In 

order to respond to the requests, Commissioner Holcomb will be required to expend a significant 

amount of DMV resources at a time when he has pending a dispositive motion, which, if granted, 

would dismiss the suit in its entirety.  A limited stay of discovery pending the outcome of the 

Motion is warranted because Commissioner Holcomb has asserted dispositive defenses—

including Eleventh Amendment immunity,
2
 failure to state a claim,

3
 and statutes of 

limitations
4
—that can be decided on the face of the complaint and which do not require 

discovery.  Should the Defendant prevail on the Rule 12 Motion, discovery would be entirely 

unnecessary, obviating the need for time-consuming, expensive, and burdensome disclosures of 

sensitive information in connection with this action.  This Court should stay discovery because 

relevant considerations—such as the nature of Commissioner Holcomb’s defenses, prejudice to 

Defendant, prejudice to the Plaintiffs, and judicial economy—favor the limited stay sought by 

the Defendant.  Thus, the Defendant respectfully asks this Court to grant a temporary stay of 

discovery until it rules on the pending motion. 

I. Objection One:  Because this Court has inherent discretion to grant a limited stay of 

discovery, the Magistrate improperly used a “good cause” standard in resolving the 

merits of the motion to stay. 

The Magistrate Judge improperly ruled that the Defendant must articulate “good cause” 

to temporarily stay discovery pending resolution of an initial case-disposition motion.  The 

                                                 
2
 Def. Mem. Supp. 21-22, ECF No. 10. 

3
 Id. at 30-40. 

4
 Id. at 22-26. 
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appropriate standard, rather, vests the decision to grant a stay in the discretion of the court.  And 

the question whether discovery should be stayed is a practical, fact-specific determination based 

on the unique circumstances of each case.  The Fourth Circuit and this Court have recognized 

that staying discovery is appropriate under certain circumstances, including for a pending motion 

to dismiss
5
 or to resolve issues of immunity.

6
  The Fourth Circuit has upheld district courts’ 

                                                 
5
 See e.g. Chaudhry v. Mobil Oil. Corp., 186 F.3d 502, 505 (4th Cir. 1999) (“[T]he district court 

did not abuse its discretion by staying discovery” pending resolution of a motion to dismiss 

under Rule 12(b)(6)); 77 Constr. Co. v. UXB Int’l, Inc., 7:13-cv-340, 2015 U.S. Dist. LEXIS 

26541, *17 (W.D. Va. Mar. 4, 2015) (granting motion for protective order staying discovery 

pending resolution of a motion to dismiss one party’s counter claim); Luther v. Wells Fargo 

Bank, 4:11-cv-57, 2012 U.S. Dist. LEXIS 137411, *2 (W.D. Va. Sept. 25, 2012) (noting that 

discovery was stayed until the defendant’s motion to dismiss was resolved); Stanley v. Gray, No. 

2:06-cv-00031, 2007 U.S. Dist. LEXIS 9508, at *5 n.4 (W.D. Va. Feb. 11, 2007) (referencing 

prior decision to stay discovery while motions to dismiss were pending); Rhea v. Va. Dep’t of 

Corr., No. 1:20-cv-00147, 2002 U.S. Dist. LEXIS 20199, at *5 (W.D. Va. Oct. 23, 2002) 

(denying a plaintiff’s request for discovery before ruling on a state agency’s motion to dismiss 

on Eleventh Amendment immunity grounds).   

6
 See e.g., White v. Downs, No. 95-2177, 1997 U.S. App. LEXIS 9326, at *8 n.4 (4

th
 Cir. Apr. 

30, 1997) (stating that requiring a court to conduct a full review of a claim on the merits “would 

undermine one of the express purposes of immunity, which is, ‘to spare a defendant not only 

unwarranted liability, but unwarranted demands customarily imposed upon those defending a 

long drawn out lawsuit.’”) (citing DiMeglio, 45 F.3d at 798) (unpublished); DiMeglio v. Haines, 

45 F.3d 790, 803 (4th Cir. 1995) (“In failing to resolve this question [of qualified immunity] and 

permitting discovery to proceed, the district court erred.”); O’Bar v. Pinion, 953 F.2d 74, 85 (4th 

Cir. 1991) (“[T]he defendants who claim qualified immunity are entitled to dismissal before 

commencement of discovery, because the immunity protects government officials not only from 

liability but also from trial”); Kinard v. Holloway, 7:14-cv-230,  2015 U.S. Dist. LEXIS 128022, 

*17 (W.D. Va. Sept. 24, 2015) (“[T]he court stayed discovery, pending a ruling on the 

defendants’ qualified immunity defense. . . . [plaintiff’s] inability to obtain the requested 

discovery does not preclude addressing the defendants’ dispositive motions on the merits.”); 

Snodgrass v. Robinson, 7:14-cv-269, 2014 U.S. Dist. LEXIS 161517, at *1-2 (W.D. Va. Nov. 18, 

2014) (“The defendants have filed a motion for summary judgment, among other things arguing 

that they are entitled to qualified immunity against Snodgrass’ claims for monetary damages. On 

this basis, the defendants also moved for and were granted a protective order staying discovery 

pending a ruling on the threshold issue of qualified immunity.”); McGlothlin v. Murray, 993 F. 

Supp. 389, 412-413 (W.D. Va. 1997) (staying discovery and stating that “Defendants have raised 

the defense of good faith qualified immunity. Until the threshold issue of good faith and 

qualified immunity has been resolved discovery should not be allowed”) (internal citations 

omitted), adopted by 993 F. Supp. 389 (W.D. Va. 1997).   
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decisions to stay discovery, observing that the decision is discretionary.
7
  Although Defendants 

have articulated good cause, too, the Magistrate Judge utilized an inappropriate and heightened 

standard when considering the merits of the pending motion. 

II. Objection Two:  The Magistrate Judge failed to appropriately consider the defenses 

raised in the Rule 12 Motion, which warrant a stay of discovery. 

Commissioner Holcomb’s Motion asserts numerous dispositive defenses under Rule 12.  

The nature of these defenses, any one of which could result in the whole suit being dismissed, 

warrant a limited stay of discovery until the Court has ruled on the Defendant’s Motion to 

Dismiss.  Specifically, Commissioner Holcomb’s assertion that the Plaintiffs have failed to state 

a claim and that he is entitled to absolute immunity justify a stay of discovery until the Court 

decides the Rule 12 Motion to Dismiss. 

First, the United States Supreme Court has recognized that a plaintiff “is not entitled to 

discovery” if a complaint does not allege a plausible claim to relief.
8
  This general rule 

appropriately considers the “costs on the litigant from whom discovery is sought,” including “the 

time spent searching for and compiling relevant documents . . .”
9
  For “[i]f the district court 

dismisses a nonmeritorious claim before discovery has begun, unnecessary costs to the litigants 

and to the court system can be avoided.”
10

  Conversely, “[a]llowing a case to proceed through the 

pretrial processes with an invalid claim that increases the costs of the case does nothing but 

waste the resources of the litigants in the action before the court, delay resolution of disputes 

                                                 
7
 See e.g., Chaudhry, 186 F.3d at 505 (holding that the district court did not abuse its discretion 

by staying discovery when a Rule 12(b)(6) motion to dismiss was pending).   

8
 Ashcroft v. Iqbal, 556 U.S. 662, 686 (2009). 

9
 Chudasama, v. Mazda Motor Corp., 123 F.3d 1353, 1367 (11th Cir. 1997). 

10
 Id. at 1368. 
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between other litigants, squander scarce judicial resources, and damage the integrity and the 

public’s perception of the federal judicial system.”
11

 

Although, in some cases, discovery prior to the resolution of a Rule 12 motion might “be 

necessary and appropriate to resolve a factual challenge to the district court’s jurisdiction, 

discovery is not necessary where [] the court must resolve a facial challenge to the legal 

sufficiency of a claim, such as a motion to dismiss under Rule 12(b)(6).”
12

 

Here, Commissioner Holcomb’s challenge to the complaint is predicated on grounds that 

are entirely legal.  The Rule 12 Motion alleges that the complaint fails to allege any plausible 

claims for relief.  If granted, the Plaintiffs would not be entitled to obtain any discovery.  Thus, 

until this Court rules on the Rule 12 Motion, the Court should exercise its discretion and 

foreclose the Plaintiffs from rushing to obtain documents and other evidence to which they are 

not entitled.  

Beyond the Plaintiffs’ failure to state a claim, a stay is particularly warranted in this case 

because the Defendant has asserted the defense of Eleventh Amendment immunity.
13

  According 

to the United States Supreme Court, one of the purposes of immunity is to protect public officials 

from broad-ranging discovery that can be “peculiarly disruptive of effective government.”
14

  The 

                                                 
11

 Id. 

12
 Lopez v. United States, No. 14-14419, 2016 U.S. App. LEXIS 13027, at *15 (11th Cir. July 

15, 2016); see also Chudasama, 123 F.3d at 1367 (“Facial challenges to the legal sufficiency of a 

claim or defense, such as a motion to  dismiss based on failure to state a claim for relief, should . 

. . be resolved before discovery begins.  Such a dispute presents a purely legal question; there are 

no issues of fact because the allegations contained in the pleading are presumed to be true.”); see 

also Rutman Wine Co. v. E. & J. Gallo Winery, 820 F.3d 729, 738 (9th Cir. 1987) (noting that 

“[t]he purpose of [Rule] 12(b)(6) is to enable defendants to challenge the legal sufficiency of 

complaints without subjecting themselves to discovery.”). 

13
 See H.H. ex rel. H.F. v. Moffett, 335 Fed. App’x 306, 312 (4th Cir. July 7, 2009) (citing Smith v. 

Reagan, 841 F.2d 28, 31 (2d Cir. 1988)).   

14
 Anderson v. Creighton, 483 U.S. 635, 646 n.6 (1987); see also 6-26 Moore's Federal Practice - 
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Supreme Court has “repeatedly [] stressed the importance of resolving immunity questions at the 

earliest possible stage in litigation.”
15

  Consequently, “even such pretrial matters as discovery are 

to be avoided if possible.’”
16

   

These considerations apply equally—if not more so—when the immunity asserted is 

based upon the protections of the Eleventh Amendment.  Eleventh Amendment immunity is 

absolute—not merely qualified—in nature.  And “a state has a right to an early determination of 

the issue [of Eleventh Amendment immunity] because ‘the essence of the immunity is the 

possessor’s right not to be haled into court—a right that cannot be vindicated after trial.’”
17

  

Allowing a case to proceed into discovery where a government defendant has raised Eleventh 

Amendment immunity “effectively denie[s] that right.”
18

  That is, “if successful on its motion, 

the [government defendant] would be exempted from participating in any pre-trial procedures.”
19

  

Forcing that government defendant to undergo extensive discovery prior to resolving the initial 

motion undermines the fundamental purpose of Eleventh Amendment immunity:  “[T]o lift the 

burdens of litigation from a defendant who should not be a party at all.”
20

 

                                                                                                                                                             

Civil § 26.105 (2015) (“In actions against the government and government officials in their 

individual capacities, courts have recognized that because uncontrolled discovery against the 

government can impose an undue burden on public officials and government agencies, discovery 

should be stayed until the threshold immunity question is resolved.”). 

15
 Hunter v. Bryant, 502 U.S. 224, 227 (1991). 

16
 Mitchell v. Forsyth, 472 U.S. at at 525-26 (1985). 

17
 Smith, 841 F.2d at 30 (quoting Minotti v. Lensink, 798 F.2d 607, 608 (2d Cir. 1986)).   

18
 Id. at 31. 

19
 Id. 

20
 Id.; see also Wedel v. Craig, No. 10-1134, 2010 U.S. Dist. LEXIS 62590, at *4 (D. Kan. June 

22, 2010) (granting a stay of discovery pending a ruling on motion to dismiss asserting Eleventh 

Amendment and judicial immunity, and noting that “[t]he decision whether to stay discovery 

rests in the sound discretion of the court”). 
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Commissioner Holcomb has asserted that he is absolutely immune from this suit.  

Because it would be inappropriate to subject an immune defendant to the extraordinary burden of 

extensive and time-consuming discovery, the Defendant requests that this Court enter an order 

staying all discovery until such time as the Court resolves the merits of the Defendant’s Rule 12 

motion to dismiss.
21

 

III. Objection Three:  The Magistrate Judge failed to appropriately weigh the prejudice to 

the Defendant if discovery is not stayed. 

Discovery should also be stayed in this matter because engaging in discovery before the 

pending Rule 12 Motion is decided imposes a timely and costly burden on the Defendant and, 

therefore, also the taxpayers.  Engaging in discovery requires a “substantive diversion” of “time 

and resources” that “exacts heavy costs” on a government entity when those efforts “might 

otherwise be directed to the proper execution of the work of the Government.”
22

  

Here, discovery would prejudice the Defendant in two ways.  First, the Plaintiffs have 

served the Defendant with expansive document requests that will require a significant diversion 

of DMV staff resources to locate and produce responsive documents.  This diversion would be 

particularly difficult at this moment because all of DMV’s spare resources are devoted to the 

current Virginia General Assembly session.   

Second, if discovery moves forward, Commissioner Holcomb will be required to respond 

to interrogatories and submit to depositions.  Non-party, DMV employee fact witnesses will 

likely be deposed as well.  Interrogatories and depositions of Commissioner Holcomb and other 

                                                 
21

 See id.; accord Cloaninger v. Mcdevitt, 555 F.3d 324-331 (4th Cir. 2009); Elder v. Holloway, 

510 U.S. 510, 516 (1994). 

22
 Ashcroft v. Iqbal, 556 U.S. 662, 685 (2009).   
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witnesses will require significant time and expense—including diverted staff time, replacement 

staff and overtime pay, travel for the parties, witnesses and counsel,
23

 and deposition transcripts.   

Additionally, requiring the Defendant to engage in discovery before his pending Motion 

is resolved would undermine the principles underlying the Federal Rules of Civil Procedure, 

which reward parties who waive service with more time to respond and provide defendants with 

procedural mechanisms to have claims dismissed or narrowed under Rule 12.  In this case, the 

Defendant was entitled to an extended amount of time to respond to the complaint because he 

waived service of process.  The Defendant utilized that extended time period to make strategic 

decisions.  Within the extended response period, the Defendant then exercised his right to file a 

motion to dismiss under Rule 12 of the Federal Rules of Civil Procedure.
24

  Engaging in 

discovery before the Motion is decided would infringe on the Defendant’s right to make such 

strategic decisions.   

Because of these hardships, this Court should grant a limited stay of discovery pending 

resolution of the Motion. 

IV. Objection Four:  The Magistrate Judge failed to assess whether the potential prejudice 

to the Defendant outweighs any prejudice to the Plaintiffs. 

The Plaintiffs will not be prejudiced by a limited stay of discovery for two reasons.  First, 

a stay does not foreclose the Plaintiffs’ ability to obtain some of the documents that are 

responsive to their likely requests.  Because DMV is a governmental entity, the Plaintiffs may 

acquire many relevant documents through requests under the Freedom of Information Act.  Such 

a request would provide the Plaintiffs with many of the documents they will likely seek, but 

                                                 
23

 As a government entity, DMV is always cognizant of the possibility of an award of costs and 

fees should the plaintiffs prevail at trial, which could require the Commonwealth to pay the 

plaintiffs’ costs and attorneys’ fees for depositions and other discovery. 

24
 Def. Mtn., ECF No. 48; Def. Mem. Supp. ECF No. 49. 
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would not subject the Defendant and non-party DMV employees to intrusive, time consuming, 

and costly depositions and interrogatories before the Motion is decided.   

Second, although the parties have exchanged initial disclosures, and have held a Rule 26(f) 

conference, they are still negotiating a discovery plan.  Consequently, staying these proceedings 

would not adversely affect the Plaintiffs’ opportunities to engage in discovery or pursue their claims 

after the Motion to Dismiss is decided.
25

  Moreover, the Defendant should not be prejudiced or 

foreclosed from seeking a temporary stay of discovery simply because he first attempted to comply 

with this Court’s scheduling order and negotiate various discovery-related issues with Plaintiff’s 

counsel.     

 Thus, because the Plaintiffs have alternative means of acquiring relevant documents and 

because delaying discovery will not hinder their ability to prosecute this case, the hardships that 

discovery will impose on the Defendant outweigh any prejudice that the Plaintiffs may 

experience from a limited stay of discovery.
 26

 

V. Objection Five: The Magistrate Judge failed to assess whether a stay of discovery is in 

the interests of judicial economy. 

Finally, a stay is in the interest of judicial economy because it is inefficient for this Court 

and the parties to engage in discovery on claims that may eventually be dismissed under Rule 12 

of the Federal Rules of Civil Procedure.  Considering the significant amount of potentially 

                                                 
25

 See e.g., Cooper v. Worsham, No. 4:07-cv-00032, 2007 U.S. Dist. LEXIS 84969, at *6 (W.D. 

Va. Nov. 19, 2007) (granting a stay of discovery in a 42 U.S.C. § 1983 action and noting that 

“[g]ranting such motion until after ruling on the Motion to Dismiss and the Rule 26(f) 

conference does not adversely affect either party”). 

26
 See, e.g., Spence v. Cabiling, No. 11-cv-01027, 2011 U.S. Dist. LEXIS 122748, at *4-5 (D. 

Colo. Oct. 24, 2011) (granting motion to stay discovery in light of pending motion to dismiss 

asserting qualified and Eleventh Amendment immunity, reasoning that “the potential harm to 

Plaintiff is outweighed by the burden on Defendant resulting from conducting and responding to 

discovery,” and also observing that “the Court must follow Supreme Court precedent regarding 

staying discovery until resolution of the immunity question”).  
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privileged information that the Plaintiffs have requested, it is also possible that discovery 

disputes may come before this Court regarding the Plaintiffs’ current or future requests.  The 

principles of judicial economy support a stay to protect this Court’s resources and time so that it 

is not burdened by disputes stemming from discovery requests that relate to claims that are 

eventually dismissed.
27

 

 Additionally, as noted above, the Plaintiffs will not be entitled to any discovery if the 

Motion is granted in whole, and the scope of discovery will be substantially limited if some 

claims are dismissed and some survive.  Thus, engaging in discovery before the parties know 

whether the claims will be dismissed or narrowed would be an inefficient use of time and 

resources.
28

   

CONCLUSION 

Without a stay, the Defendant will be subject to broad-reaching document requests, 

interrogatories, and depositions and will be forced to prematurely incur the costs associated with 

that discovery.  As the First Circuit has observed, “uncontrolled discovery poses a special threat” 

when directed at government officials, and “compelling public policy reasons support stringent 

limitations on discovery pending resolution of threshold jurisdictional questions.”29  Those 

considerations are present here.  The Defendant has asserted the defense of absolute Eleventh 

                                                 
27

 See, e.g., Randle v. Hopson, No. 12-cv-2497, 2013 U.S. Dist. LEXIS 3162, at *4-5 (D. Kan. 

Jan. 9, 2013) (granting stay of discovery pending a ruling on motion to dismiss asserting 

sovereign and judicial immunity, reasoning that “until the dispositive legal issues raised in the 

motion to dismiss are resolved, discovery and other Rule 26 activities in Plaintiff’s case would 

be wasteful and burdensome to the Court and all parties involved”). 

28
 Chavous v. D.C. Fin. Responsibility & Mgmt. Assistance Auth., 201 F.R.D. 1, 2 (D.D.C. 2001) 

(“A stay of discovery pending the determination of a dispositive motion ‘is an eminently logical 

means to prevent wasting the time and effort of all concerned, and to make the most efficient use 

of judicial resources.’” (quoting Coastal States Gas Corp. v. Dep’t of Energy, 84 F.R.D. 278, 

282 (D. Del. 1979))). 

29
 Dynamic Image Techs., Inc. v. United States, 221 F.3d 34, 38 (1st Cir. 2000). 
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Amendment immunity and has a filed and argued a Rule 12 Motion to Dismiss, which is 

currently pending before this Court.  The combination of the pending motion and the burden that 

the Defendant will suffer if discovery proceeds necessitates a limited stay of discovery.   

The Defendant, therefore, respectfully requests that this Court set aside the ruling from 

the Magistrate Judge, GRANT his Motion to Stay Discovery, and impose a limited stay of 

discovery until this Court decides the Defendant’s pending Rule 12 Motion to Dismiss. 

 

Respectfully submitted, 

RICHARD D. HOLCOMB, Defendant. 

      

By:  /s/      

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorney General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  moshea@oag.state.va.us 

 

 

MARK R. HERRING 

Attorney General of Virginia 

 

JEFFREY R. ALLEN (VSB #17710) 

JANET W. BAUGH (VSB #44649) 

Senior Assistant Attorneys General 

 

NANCY H. DAVIDSON (VSB # 85536) 

ADAM J. YOST (VSB# 85655) 

Assistant Attorneys General  
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Defendant’s Objections to Magistrate’s Order Denying  Motion to Stay Discovery with the Clerk of 
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following CM/ECF participants, counsel for the plaintiffs:   

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of 

Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 
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        /s/     

Margaret Hoehl O’Shea, VSB No. 66611 

      Assistant Attorney General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 225-2206 

Fax:  (804) 786-4239 

E-mail:  moshea@oag.state.va.us 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

__________________________________________ 
       ) 
DAMIAN STINNIE,     ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR, and    ) 
NEIL RUSSO,     ) 
       ) 
Individually, and on behalf of all others  ) 
similarly situated,     ) 
       ) 
 Plaintiffs,     ) 
       ) 
  v.     ) 
       ) Civ. No: 3:16-cv-00044 
RICHARD D. HOLCOMB,    ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES     ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 
 

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANT’S  
OBJECTIONS TO THE MAGISTRATE JUDGE’S 

ORDER DENYING DEFENDANT’S MOTION TO STAY DISCOVERY 

 Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo, individually 

and on behalf of all others similarly situated (collectively, “Plaintiffs”), by counsel, submit this 

Memorandum in Opposition to Defendant’s Objections to the Magistrate Judge’s Order Denying 

the Motion to Stay Discovery (the “Objections”), filed on February 9, 2017, as follows: 

I. Introduction 

 It would be “extremely difficult to justify” any alteration to or reversal of Magistrate 

Judge Hoppe’s considered and reasonable order (the “Order”) denying Defendant’s Motion to 

Stay Discovery on February 8, 2017.  Univ. of Va. Patent Found. v. Gen. Elec. Co., No. 3:14-cv-
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00051, 2016 WL 379813, at *1 (W.D. Va. Jan. 29, 2016) (internal quotation marks omitted).  

Judge Hoppe’s Order rejected Defendant’s attempt to circumvent an agreed-upon discovery 

schedule entered by the Court.   

Defendant’s Objections fall well short of the standard necessary to overturn the Order.  

They omit entire areas of fact and law that the Court should consider.  First and foremost, they 

fail to mention the very deferential standard of review through which the Court must assess the 

Order.  Second, they neglect to discuss the role that Defendant played in establishing the 

discovery schedule: Defendant agreed to the Pre-Trial Scheduling Order, including its discovery 

and trial dates, after filing his Motion to Dismiss.  Finally, Defendant ignores the significant 

prejudice that a stay would cause both Plaintiffs and the broader public to suffer because of the 

continuing unconstitutional operation of Code of Virginia § 46.2-395, which automatically 

suspends the driver’s licenses of those who are unable to pay court fines and costs. 

Contrary to Defendant’s arguments, there is no sacrosanct rule that discovery cannot 

proceed when a motion to dismiss, on any grounds, is pending.  The standard that Defendant 

must meet under either Federal Rule of Civil Procedure 16 or 26 is good cause.  Judge Hoppe 

thoroughly considered that standard and properly held it unsatisfied.  Defendant has not shown 

and cannot show good cause to stay discovery.  

II. Procedural History 

On July 6, 2016, Plaintiffs filed their putative class-action Complaint against Defendant, 

Richard Holcomb, the Commissioner of the Virginia Department of Motor Vehicles (the 

“DMV”).  Defendant waived service and agreed that his Answer was due on September 19, 

2016.  On August 2, 2016, at Defendant’s request, Plaintiffs agreed to extend the time for 

Defendant to file his responsive pleading to October 3, 2016.  On October 3, 2016, Defendant 
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filed his Motion to Dismiss.  Plaintiffs requested and received an extension until November 3, 

2016, to file their opposition brief.   

On October 13, 2016, after Defendant had filed his Motion to Dismiss, the Court held a 

hearing to set pre-trial dates.  The parties discussed and arrived at a schedule that included 

discovery deadlines, several of extended the default dates set by the Federal Rules and the order 

issued by the Court on October 4, 2016.  The dates to which the parties agreed and that the 

Court entered in a Pre-Trial Scheduling Order on November 2, 2016, are as follows: 

• Deadline for Rule 26(f) conference: January 6, 2017 

• Deadline for initial disclosures under Rule 26(a): January 9, 2017 

• Deadline for Plaintiffs’ initial expert disclosure: April 18, 2017 

• Deadline for Defendant’s initial expert disclosure: June 19, 2017 

• Deadline for rebuttal expert disclosures: July 20, 2017 

• Deadline to complete discovery: 105 days before trial 

• Deadline to file dispositive motions: 100 days before trial 

• Deadline for hearing dispositive motions: 45 days before trial 

• Trial: December 11-15, 2017 

See ECF No. 19. 

 On November 3, 2016, Plaintiffs filed their Memorandum in Opposition to Defendant’s 

Motion to Dismiss.  Shortly thereafter, the United States filed a Statement of Interest, and the 

Virginia State Conference of the National Association for the Advancement of Colored People 

(NAACP) submitted an amicus brief, both opposing the Motion to Dismiss.   

 On November 9, 2016, Plaintiffs agreed to another extension for Defendant to file a reply 

brief.  On November 22, 2016, without leave of Court or notice to Plaintiffs, Defendant filed a 
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Notice of Supplemental Authority, along with his Reply.  On December 22, 2016, Plaintiffs filed 

a Response to the Notice of Supplemental Authority.  On January 6, 2017, Defendant filed a 

Reply to the Response to the Notice of Supplemental Authority.  

 On November 23, 2016, Plaintiffs sent Defendant a draft request for production of 

documents that addressed data held by the DMV.  See ECF No. 42-2.  In that email, Plaintiffs 

informed Defendant that they had “additional document requests focused on policies and 

procedures and miscellaneous as well as interrogatories, request for admissions and 30(b)(6) 

notices.”  Id.  Plaintiffs also made clear that they “wanted to get our IT specialist together with 

your IT specialist to review these requests and see how long it will take to get the information.”  

Id.  Plaintiffs hired an expert, Aaron Bloomfield from the University of Virginia, to travel from 

Charlottesville.  On December 22, 2016, Mr. Bloomfield and two attorneys for Plaintiffs traveled 

to DMV’s headquarters to discuss data, sample sets, and difficulty in production.  While 

Defendant reserved his right to object to production after receiving document requests, this 

meeting was within the spirit and letter of a meet-and-confer discussion regarding electronically 

stored information (“ESI”).  

On December 28, 2016, lead counsel for Plaintiffs and Defendant met by phone.  

Plaintiffs’ counsel requested feedback and a commitment for sample sets and stated that they 

would serve discovery on January 9, 2017.  Defendant’s counsel requested an extension, and 

Plaintiffs’ counsel responded that Plaintiffs would not agree to any extension that affected the 

dates in the Pre-Trial Scheduling Order.  Defendant’s counsel also raised the issue of 

confidential information.  Plaintiffs’ counsel agreed to provide a draft protective order. 

 On January 6, 2017, counsel met their Rule 26(f) conference obligation.  On the same 

day, they exchanged initial disclosures, and Plaintiffs provided Defendant with a draft Rule 26(f) 
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plan and a draft protective order.  See ECF No. 42-3.  Also on the same day, Plaintiffs sent an 

email to Defendant stating that the Rule 26(f) plan needed to be filed and requesting dates for a 

follow-up conference that the Court had previously requested.  See ECF No. 42-4.1 

On January 9, 2017, Plaintiffs served their discovery requests.  They also provided 

Defendant a draft ESI protocol.  See ECF No. 42-5.  On January 10, 2017, Plaintiffs followed up 

to ask for any comments on the discovery plan and protective order and for a preferred hearing 

time.  See ECF No. 42-6.  On January 18, 2017, Judge Hoppe scheduled a routine status 

conference for February 8, 2017.  See ECF No. 37.  On January 19, 2017, by email, Defendant 

asked to stay discovery.  See ECF No. 42-7.  On January 21, 2017, Plaintiffs responded by email, 

offering to accommodate Defendant with a reasonable extension, if needed.  See ECF No. 42-8.  

Plaintiffs received no response before Defendant filed the Motion to Stay Discovery on January 

24, 2017.  See ECF No. 39. 

On January 30, 2017, Plaintiffs filed their Memorandum in Opposition to the Motion to 

Stay Discovery (the “Opposition”).  See ECF No. 42.  That same day, Plaintiffs filed a Notice to 

add oral argument on the Motion to Stay Discovery to the previously scheduled status conference 

on February 8, 2017.  See ECF No. 43.  In the meantime, on February 2, 2017, this Court heard 

argument on the Motion to Dismiss and took the matter under advisement.  See ECF No. 46.  On 

February 6, 2017, Defendant filed a Reply in Support of the Motion to Stay Discovery.  See ECF 

No. 47.  Shortly thereafter, on February 8, 2017, the parties presented their arguments to Judge 

Hoppe.  Judge Hoppe denied the stay during the hearing and subsequently entered a written order 

1 Rule 26(f)(2) requires the attorneys of record to submit to the court within 14 days after 
the conference a written report outlining the discovery plan.  Plaintiffs’ counsel attempted to 
fulfill this rule and received no response from Defendant’s counsel. 
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formalizing the denial.  See ECF Nos. 48-50.  One day later, on February 9, 2017, Defendant 

filed his Objections to Judge Hoppe’s Order.  See ECF No. 51. 

II. Legal Standards 

 Defendant presents an incomplete and incorrect picture of the applicable standards.  The 

substantive standard for evaluating a motion to stay discovery is good cause, as Plaintiffs argued 

and Judge Hoppe articulated.  And the standard for this Court’s review of a ruling on such a 

motion is very deferential: a district court may overturn a magistrate judge’s order only if it is 

clearly erroneous or contrary to law. 

 A. The underlying standard for a motion to stay is good cause. 

 The proper standard on a motion to stay discovery is good cause.  A scheduling order 

“may be modified only for good cause and with the judge’s consent.”  Fed. R. Civ. P. 16(b)(4).  

And a protective order staying discovery is appropriate only where the moving party establishes 

“good cause” regarding a need to prevent “annoyance, embarrassment, oppression, or undue 

burden or expense.”  Fed. R. Civ. P. 26(c)(1). 

As Plaintiffs previously explained, an order staying discovery, even when a dispositive 

motion is pending, should be the exception, not the rule.2  Discovery stays are disfavored,3 and 

2 See Gideon Mark, Federal Discovery Stays, 45 U. Mich. J.L. Reform 405, 409-10 & 
nn.23-24 (2012) (“The general rule that discovery may proceed while motions to dismiss are 
pending has been underscored by numerous federal courts.”) (citing, inter alia, SK Tool Hand 
Tool Corp. v. Dresser Indus., Inc., 852 F.2d 936, 945 n.11 (7th Cir. 1988); Allstate Ins. Co. v. 
Levy, No. CV-10-1652 (FB)(VVP), 2011 WL 288511, at *1 (E.D.N.Y. Jan. 27, 2011) (“The 
pendency of the motion to dismiss does not provide an automatic basis to stay discovery.”); 
Bocciolone v. Solowsky, No. 08-20200-CIV, 2008 WL 2906719, at *1 (S.D. Fla. July 24, 2008)); 
see also Lori Andrus, In the Wake of Iqbal, 46-MAR Trial 20, 29 & n.54 (2010) (noting “the 
many federal decisions rejecting the pendency of a motion to dismiss as a basis for granting a 
blanket discovery stay”) (citing, inter alia, Lofton v. Bank of Am. Corp., No. C 07-05892 SI, 2008 
WL 2037606, at *2 (N.D. Cal. May 12, 2008); Gray v. First Winthrop Corp., 133 F.R.D. 39, 40 
(N.D. Cal. 1990); C&F Packing Co. v. IBP, Inc., No. 93 C 1601, 1994 WL 36874, at *3 (N.D. 
Ill. Feb. 7, 1994)).   

3 See Mark, supra, at 411 & n.28 (collecting cases). 
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this Court has made clear that Rule 26(c) imposes a “heavy burden,” Smith v. United Salt Corp., 

No. 1:08CV00053, 2009 WL 2929343, at *6 (W.D. Va. Sept. 9, 2009).  Judge Hoppe was well 

within the bounds of the law when he ruled that Defendant could not carry that weight. 

B. This Court reviews the denial of a stay under a clearly erroneous or 
contrary-to-law standard. 

 Defendant conveniently omits from his Objections any citation to the “onerous standard 

of review” under which this Court evaluates “a magistrate’s non-dispositive order[].”  Univ. of 

Va. Patent Found., 2016 WL 379813, at *1.  As this Court has explained, such an order may be 

“set aside only when it is ‘clearly erroneous’ or ‘contrary to law.’”  Id. (quoting Fed. R. Civ. P. 

72(a)); accord, e.g., Wyatt v. Owens, Case No. 7:14cv492, 2016 WL 6651410, at *1-2 (W.D. Va. 

Nov. 10, 2016); McDonough v. Aetna Life Ins. Co., Civ. No. 3:09cv00071, 2010 WL 1418878, at 

*8; see also 28 U.S.C. § 636(b)(1).  “A ruling is ‘clearly erroneous’ only when the totality of the 

record leaves the Court with the ‘definite and firm impression’ that a mistake has been made.”  

Wyatt, 2016 WL 6651410, at *2 (quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395 

(1948)).  “It is ‘“contrary to law” when it fails to apply or misapplies relevant statutes, case law, 

or rules of procedure.’”  Id. (quoting Bowers v. Univ. of Va., No. 3:06CV00041, 2008 WL 

2346033, at *3 (W.D. Va. June 6, 2008)). 

District courts afford magistrate judges “great deference” in the disposition of discovery 

disputes in part because of the fact-driven nature of the arguments and the magistrate judge’s 

typical involvement with the discovery process.  In re Outsidewall Tire Litig., 267 F.R.D. 466, 

470 (E.D. Va. 2010); see also Gargiulo v. Baystate Health Inc., 279 F.R.D. 62, 64 (D. Mass. 

2012) (“A respect for [the standard of review articulated in § 636 and Rule 72] is important, 

given the pivotal role that magistrate judges play in overseeing the conduct of . . . complex 

pretrial discovery . . . .”). 
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IV. Argument 

The Court should reject each of Defendant’s objections because they are meritless.  
 
 A. The Court should overrule Objection One because good cause is the   
  correct standard to resolve a motion to stay.  

 As explained above, in Plaintiffs’ Opposition, and by Judge Hoppe at the hearing, the 

standard for a motion to stay discovery is good cause.  Defendant recognizes that his proposed 

stay would affect the established discovery timetable and require an alteration of the Pre-Trial 

Scheduling Order, see Motion to Stay Discovery at 1, ECF No. 40; Mem. Supp. Mot. Stay at 2, 

ECF No. 39, thereby implicating Rules 26 and 16, respectively.  But he provides no reason why 

Judge Hoppe should have disregarded the good-cause standard articulated in those rules.   

Defendant confuses the standard applied by an appellate court reviewing a lower court’s 

ruling on a motion to stay with the substantive standard governing the lower court’s analysis.  

The only case that Defendant cites for an abuse-of-discretion standard, see Def.’s Objs. at 3-5 & 

n.5, 7, ECF No. 51, came from a circuit court discussing the standard of review on appeal.   

Judge Hoppe correctly explained that altering the Pre-Trial Scheduling Order through a 

stay of discovery would require a showing of good cause under either Rule 16 or 26.  Because 

that was neither clearly erroneous nor contrary to law, the Court should overrule Objection One. 

 B. The Court should overrule Objection Two because the defenses raised in the  
  Motion to Dismiss do not automatically demand a stay of discovery. 

 Defendant suggests that the pendency of any potentially dispositive motion should 

forestall all discovery.  But as outlined by Plaintiffs in their Opposition, “[t]he mere filing of a 

case-dispositive motion . . . does not constitute good cause” for staying discovery.  See Mark, 

supra, at 411 & n.30 (2012) (citing Coyle v. Hornell Brewing Co., No. 08-2797 (JBS/JS), 2009 

WL 1652399, at *3 (D.N.J. June 9, 2009); Gerald Chamales Corp. v. Oki Data Ams., Inc., 247 

F.R.D. 453, 454 (D.N.J. 2007)); see also David Herr & Steve Baicker-McKee, 28 No. 5 Fed. 
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Litig. 10 (May 2013) (“In general, a stay of discovery while a motion to dismiss is pending is 

disfavored, and the party seeking such a stay carries a ‘heavy burden’ of showing why discovery 

should be denied.”).  Instead, the Court should take a “preliminary peek at the merits” of the 

motion to determine whether “there appears to be an immediate and clear possibility that it will 

be granted.”  Simpson v. Specialty Retail Concepts, Inc., 121 F.R.D. 261, 263 (M.D.N.C. 1988).  

Here, even a cursory examination of the Motion to Dismiss and its attendant memoranda reveals 

that there is no immediate and clear possibility of success.   

The Objections focus on Defendant’s “immunity” defense.  But this claim to immunity, 

standing alone, does not provide a get-out-of-discovery-free card.  First, notwithstanding 

Plaintiffs’ pinpointing of the same flaw in their Opposition, Defendant continues to conflate the 

Eleventh Amendment immunity that he invokes in this case with the qualified immunity that 

virtually all of the cases on which he relies discuss.  Take, for example, the string citation in 

footnote 6.  See Def.’s Objs. at 4 n.6, ECF No. 51.  Every single one of these cases concerned 

qualified immunity, not Eleventh Amendment immunity.  Qualified immunity, under certain 

circumstances, “shields government officials from liability for civil damages” in their personal, 

or individual, capacities.  Lawson v. Union Cty. Clerk of Court, 828 F.3d 239, 249 (4th Cir. 

2016) (citation omitted).  The Eleventh Amendment, by contrast, bars certain claims against state 

actors in their official capacities.  See Lynn v. West, 134 F.3d 582, 587 (4th Cir. 1998).  Here, 

Plaintiffs bring suit against Defendant only in his official capacity and not for civil damages.  See 

Compl. ¶ 6, ECF No. 1; id. pp. 53-54 (Requested Relief).  It thus comes as little surprise that 

Defendant never discusses qualified immunity in his Motion to Dismiss.  Accordingly, qualified-

immunity cases are simply inapposite—as Defendant himself has demonstrated, see Mem. Supp. 

Mot. Stay at 6 n.14, ECF No. 39 (quoting a source stating that courts have granted stays of 
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discovery “[i]n actions against the government and government officials in their individual 

capacities” (emphasis added)). 

 Second, “‘[t]he Eleventh Amendment bar to suit is not absolute.’”  Lee-Thomas v. Prince 

George’s Cty. Pub. Schs., 666 F.3d 244, 248-49 (4th Cir. 2012) (quoting Port Auth. Trans-

Hudson Corp. v. Feeney, 495 U.S. 299, 304 (1990)).  “There are three exceptions to that 

constitutional bar.”  Id. at 249.  The pertinent one for purposes of the Motion to Dismiss was first 

outlined by the Supreme Court in Ex Parte Young, 209 U.S. 123 (1908), which “‘permits suits 

for prospective injunctive relief against state officials acting in violation of federal law.’”  Lee-

Thomas, 666 F.3d at 249 (quoting Frew ex rel. Frew v. Hawkins, 540 U.S. 431, 437 (2004)).  

Here, Plaintiffs seek prospective injunctive relief against Defendant for his violations of the 

United States Constitution.  See Compl. ¶ 6, ECF No. 1; id. pp. 53-54 (Requested Relief).  

Because Eleventh Amendment immunity is not a defense against these claims, Defendant must 

respond to the propounded discovery notwithstanding the Motion to Dismiss.  See Snodgrass v. 

Robinson, No. 7:14cv269, 2014 WL 6472847, at *1 (W.D. Va. Nov. 17, 2014) (denying 

protective order delaying discovery because defendants’ asserted immunity defense did not 

prevent plaintiff’s claims for injunctive relief from moving forward).   

 Defendant vainly attempts to seek shelter in the principle that Ex Parte Young applies 

only where “a defendant . . . ha[s] some connection with the enforcement of the act,” a rule 

known as the “special relation” requirement.  S.C. Wildlife Fed’n v. Limehouse, 549 F.3d 324, 

332-33 (4th Cir. 2008) (internal quotation marks omitted).  Defendant, the Commissioner of the 

DMV, makes the incredible assertion that he has no connection with the enforcement of § 46.2-

395, a section of the Motor Vehicle Code mandating the suspension of driver’s licenses that 

specifically mentions the Commissioner’s enforcement role no fewer than six times.  And 
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Defendant ignores § 46.2-200, which provides that the DMV “shall be responsible for . . . the 

issuance, suspension, and revocation of driver’s licenses.”  Va. Code § 46.2-200. 

Defendant’s attempt to point the finger of blame at courts and their clerks by asserting 

that Plaintiffs sued the wrong party leads to a dead end.  As the Clerk of Court for the 

Charlottesville Circuit Court has attested, “[w]hen a person fails to pay court costs or fines, the 

[Financial Management System (“FMS”)]”—which is “maintained by the Office of the 

Executive Secretary of the Virginia Supreme Court and used by all the district courts and almost 

all of the 120 circuit courts in the Commonwealth”—“transmits the record of nonpayment to the 

DMV.”  Llezelle A. Dugger Decl. ¶¶ 5-6, attached as Ex. A.  “When DMV receives the 

transmission from FMS that the account is in default, DMV suspends the account holder’s 

driver’s license.”  Id. ¶ 9 (emphasis added).  “No clerk or judge enters an order of driver’s 

license suspension for failure to pay court costs or fines,” and “[t]here is nothing maintained in 

the court file reflecting that a person’s license has been suspended for non-payment.”  Id. ¶ 8.  

Accordingly, “[i]n cases of non-payment, DMV suspends the license, and not the clerk or judge.”  

Id. ¶ 10 (emphasis added).  In any event, the fact that some other government agency or official 

plays a part in enforcing a statute does not preclude application of Ex Parte Young.  See S.C. 

Wildlife Fed’n, 549 F.3d at 332-33 (holding special-relationship requirement satisfied with 

respect to the executive director of a state agency notwithstanding the extensive involvement of a 

federal agency); see also Brief of Appellant H.B. Limehouse, Jr., S.C. Wildlife Fed’n, 549 F.3d 

324 (No. 07-1431), 2007 WL 2778855 (further detailing federal control over state actions in the 

statutory scheme). 

At bottom, as the Fourth Circuit has explained, the purpose of the special-relationship 

requirement is simply to “ensure[] that a federal injunction will be effective with respect to the 
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underlying claim.”  S.C. Wildlife Fed’n, 549 F.3d at 333.  There is no question that an injunction 

ordering the Commissioner of the DMV to cease suspending licenses under § 46.2-395 would be 

effective with respect to Plaintiffs’ constitutional claims.  See Dugger Decl. ¶ 11, Ex. A (“If 

DMV is ordered to reinstate the driver’s licenses of people whose licenses have been suspended 

pursuant to § 46.2-395, it will not conflict with any court-ordered suspension for failure to pay 

because no such order exists.”).  Thus, Defendant’s Motion to Dismiss on the basis of Eleventh 

Amendment immunity will fail on the merits and cannot support a stay of discovery. 

In sum, Defendant is not entitled to a stay of discovery pending resolution of his Motion 

to Dismiss because a “preliminary peek at the merits” of the motion does not yield “an 

immediate and clear possibility that it will be granted.”  Simpson, 121 F.R.D. at 263.  Judge 

Hoppe’s Order was not clearly erroneous or contrary to law in failing to allow Defendant’s 

flimsy immunity defense to grind this case to a halt.  The Court should overrule Objection Two. 

 C. The Court should overrule Objection Three because Defendant will suffer no 
  undue burden from continuing discovery on the schedule to which he agreed. 

 Objection Three comes up short for three main reasons.  First, Defendant presents 

nothing more than a vague claim that the General Assembly session requires some unspecified 

amount of the DMV’s attention.  Second, Defendant makes no real attempt to reconcile this 

argument with the procedural history of this case, especially Defendant’s own prior agreement to 

participate in discovery during the General Assembly session.  Third, the General Assembly 

session, which is “short” this year, ends next week, and Plaintiffs offered Defendant an extension 

until that time.    Judge Hoppe expressly considered Defendant’s complaints concerning the 

General Assembly session during the hearing and correctly found them unpersuasive. 

 Defendant’s claim of crippling duties to the legislature has no persuasive force.  

Defendant put no facts whatsoever before Judge Hoppe or this Court detailing the extent to 
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which his General Assembly work purportedly overwhelms the remainder of his responsibilities, 

except to note that he would have no problem complying with FOIA requests.  And, in any 

event, “a busy schedule does not constitute good cause for an extension of time.”  Acosta v. 

Hovensa, LLC, Civ. A. No. 2008089, 2012 WL 1848391, at *1 (D.V.I. May 21, 2012).   

The procedural history outlined above weakens Objection Three even further.  Defendant 

now objects to the discovery deadlines to which he agreed with full knowledge of the imminent 

General Assembly session and that the Court formalized in the Pre-Trial Scheduling Order.  

What is more, Defendant’s agreement to this schedule occurred after he filed the Motion to 

Dismiss.  And Defendant could not reasonably suffer any meaningful prejudice by answering 

discovery that Plaintiffs provided in part over 90 days ago.  Finally, Plaintiffs offered Defendant 

an extension until after the General Assembly session concludes.4   

It ought not escape notice that Defendant’s repeated protestations have, in effect, run out 

the clock on this argument, as the General Assembly session is scheduled to conclude by 

February 25, 2017.  See Va. Div. of Legislative Servs., Virginia General Assembly Session 

Calendar, http://dls.virginia.gov/pubs/calendar/cal2017_2.pdf.  The Court should not reward this 

gamesmanship with an unjustified stay.   

Judge Hoppe considered all relevant facts and concluded that Defendant’s purported 

obligations to the General Assembly do not constitute good cause for staying this case.  Because 

that determination was neither clearly erroneous nor contrary to law, the Court should overrule 

Objection Three. 

4 The negotiation of a discovery plan is a red herring.  Plaintiffs provided a draft 
protective order, discovery plan, and ESI protocol weeks ago.  Defendant has refused to offer 
any response to these proposals. 
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D. The Court should overrule Objection Four because any prejudice to  
  Defendant pales in comparison to the prejudice to Plaintiffs and the public.  

 Judge Hoppe weighed the potential prejudice of staying discovery on both sides and 

found that Plaintiffs would bear a heavier burden.  He implicitly agreed with Plaintiffs that a stay 

would necessarily entail a later trial date.  See Minute Entry at 1, ECF No. 48.  And, as Plaintiffs 

have explained, any such delay works a significant injustice.   

The number of people harmed by the automatic-suspension statute climbs each day that 

goes by.  As of September 3, 2016, the DMV had issued automatic suspensions of the driver’s 

licenses of over 977,000 Virginians because of unpaid court costs and fines pursuant to Virginia 

Code § 46.2-395, up from 914,450 a year earlier.  See Compilation of Information from FOIA 

Responses (“FOIA Response Compilation”) at 1, attached as Ex. B (sum of Tables 1, 5, 5A, and 

5B); Compl. ¶ 327.  Of those, 647,517 were suspended solely due to unpaid court debt.  See 

FOIA Response Compilation at 1.  Trial has been set for December 11-15, 2017.  During that 

long year, Plaintiffs and the proposed class will be unable legally to drive to work, to school, to 

church, to visit family or friends, or even to exercise their right to vote.  Delaying the agreed-

upon trial date would deny Plaintiffs’ “right to proceed expeditiously with litigation,” Wason 

Ranch Corp. v. Hecla Mining Co., Civ. A. No. 07-CV00267EWN, 2007 WL 1655362, at *2 (D. 

Colo. June 6, 2007), and prolong the constitutional harm inflicted by Defendant.   

Judge Hoppe’s sensitivity to the equities of a stay was neither clearly erroneous nor 

contrary to law.  The Court should overrule Objection Four. 

E. The Court should overrule Objection Five because a stay of discovery is not 
in the interests of judicial economy. 

 Finally, just as this Court explained in a previous matter, “Judge Hoppe . . . has been 

actively engaged with this case throughout.”  Univ. of Va. Patent Found., 2016 WL 379813, at 

*2.  He has entered no fewer than seven orders, all addressing deadlines or discovery issues.  He 
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has held three hearings or status conferences.  In the hearing on the Motion to Stay Discovery, he 

was prepared and involved.  See Appearance Sheet at 1, ECF No. 50 (showing how many times 

Judge Hoppe interacted with counsel).  Simply put, Judge Hoppe is beyond well-equipped to 

determine whether a stay of discovery would impair judicial economy.  Judge Hoppe denied the 

Motion to Stay Discovery based on his familiarity with the case while acting well within the 

bounds of the law. 

 Hundreds of thousands of drivers are seeking relief from an unconstitutional law that 

significantly decreases their quality of life.  The parties have agreed to a trial date, and the Court 

has entered a corresponding Pre-Trial Scheduling Order.  A stay of discovery would delay—and 

thus, for a time, deny—the relief that Plaintiffs so desperately need.  The law and the facts 

support affording Judge Hoppe great deference and upholding his denial of the Motion to Stay 

Discovery.   

 V. Conclusion 

 WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request that the Court 

overrule Defendant’s Objections to Judge Hoppe’s Order Denying Defendant’s Motion to Stay 

Discovery and grant any further relief that the Court deems just and necessary. 

Date:  February 17, 2017 
By:   /s/ Jonathan T. Blank    

Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
Post Office Box 1288 
Charlottesville, VA 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com    

 
Mary Bauer (VSB No.: 31388) 
Angela A. Ciolfi (VSB No.: 65337) 
Pat Levy-Lavelle (VSB No.: 71190) 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 17, 2017, I electronically filed the foregoing 

Memorandum in Opposition to Defendant’s Motion to Stay Discovery with the Clerk of Court 

using the CM/ECF System, which will send a notification of such filing to the following 

CM/ECF participants: 

 Nancy Hull Davidson 
 Margaret Hoehl O’Shea 
 Assistant Attorneys General 
 Criminal Justice and Public Safety Division 
 Office of the Attorney General 
 202 North Ninth Street 
 Richmond, Virginia 23219 
 Phone: (804) 692-0551 
 Fax: (804) 786-4239 
 E-mail: ndavidson@oag.state.va.us 
 E-mail: moshea@oag.state.va.us 
 

By:   /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
Post Office Box 1288 
Charlottesville, VA 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com 
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Stinnie, et al. v. Holcomb - 2/2/17

(Court convened at 1:55 p.m.)  

THE COURT:  Good afternoon.

Call the case, please.

THE CLERK:  Yes, Your Honor.  

This is Civil Action Number 3:16-CV-44, Damian

Stinnie and others v. Richard Holcomb.

THE COURT:  Is the plaintiff ready?

MR. BLANK:  Yes, Your Honor.

THE COURT:  Is the defendant ready?

MS. O'SHEA:  Yes, Your Honor.

THE COURT:  We'll hear from the defendant.

MS. DAVIDSON:  Good afternoon.  I'm Nancy Hull

Davidson from the Office of the Attorney General representing

DMV and Commissioner Holcomb.

Your Honor, there are several reasons to dismiss this

case.  From a practical perspective, the plaintiffs ask this

Court to put Commissioner Holcomb between a rock and a hard

place.  The relief they seek would compel Commissioner Holcomb

to have to choose between being in contempt of dozens of state

courts and the orders they've issued to suspend driver's

licenses for the people who fail to pay costs and fees and

between contempt with this Court, if this Court issues the

relief that the plaintiffs seek.

Commissioner Holcomb is entitled to Eleventh

Amendment immunity in this case because he does not have the
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authority to address or enforce the challenged statute.

The Ex Parte Young exception to Eleventh Amendment

immunity requires a special relationship between the defendant

and the statute that just doesn't exist here.  It doesn't

exist because the courts and the clerks are the real actors

under this statute.  They issue judgments for costs and fees

based on statutory law and a schedule of fees issued by the

Virginia Supreme Court's executive secretary.

Their orders operate as a judgment against

individuals who fail to pay costs and fees under Virginia Code

Section 19.2-336.  They're also instructed by the state court

manual to collect as much of the criminal defendants'

court-appointed legal fees as they possibly can.  None of that

involves the DMV or Commissioner Holcomb.

I think it is extra telling in this case that all of

the exhibits that both parties have submitted to this Court

are documents that came from the state circuit courts.  They

aren't documents from the DMV or that were issued by

Commissioner Holcomb.

The DMV merely complies with the state court orders.

They enter the order so that it is communicated to law

enforcement.  Law enforcement enforces the order, not the DMV.

The DMV and Commissioner Holcomb have no power to

enter into payment plans, to arrange for community service

alternatives, to waive interest, or to forgive the debts.  All
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of those powers belong to the courts under 19.2-354 and

19.2-358.

In other words, the DMV is merely a middleman here.

Commissioner Holcomb does not have the power to grant the

relief that the plaintiffs seek, and this Court shouldn't

order him to do so under -- he is immune under the Eleventh

Amendment.

Similarly, this case should be dismissed under the

doctrine of Rooker-Feldman.  The plaintiffs are essentially

challenging those judgments that are entered in state courts

against them, ordering their license to be suspended for

failure to pay costs and fees.  This is an indirect appeal of

those judgments, and the Rooker-Feldman doctrine requires that

the state courts have the first opportunity to consider a

constitutional challenge to a state statute.  The plaintiffs

haven't done that here; they haven't given the courts that

opportunity.

The Fourth Circuit has held that plaintiffs cannot

refashion their challenge that should be in the state courts

as a 1983 action in federal court.

In this case, the injuries that plaintiffs complain

of were caused by the entry of a judgment in state court.

That judgment is inextricably intertwined, excuse me, with

this action, and for that reason it fails under

Rooker-Feldman.
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The plaintiffs' remedy is in the state courts, and

they have many options.  They can file a habeas, they could

file ineffective assistance of counsel claims for having

lawyers who didn't challenge those fees and costs, and they

could also appeal the judgments that were entered in state

courts.

Along those same lines, if this Court enters the

relief that plaintiffs seek here, it will be extremely

prejudicial to the state courts and their clerks because they

are not parties here.

Rule 1:24, which was issued by the Supreme Court of

Virginia, explains the purpose of this whole statutory

collection scheme that the courts engage in, and if this Court

issues the injunctive relief that plaintiffs seek, the courts,

the state courts, will lose that stick that they have to

compel payment.  That shouldn't happen without at least their

participation in this action.

Commissioner Holcomb cannot defend the interest of

the state courts or the state court clerks.  He also cannot

defend the interest of crime victims who are owed restitution

in the state courts.

As a result, this Court cannot remedy plaintiffs'

claims because the orders below, the state court orders, would

still be in force, but they wouldn't be enforceable because

Commissioner Holcomb wouldn't have communicated it to law
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enforcement to enforce.

This situation is similar to what happened in the

Harris v. McDonald case, which was the same-sex marriage case

here in the Western District of Virginia in 2013.  In that

case, this Court dismissed the governor under the theory of

Eleventh Amendment immunity, but it kept a state court clerk

in the case, in his official capacity, based on his statutory

duty to issue marriage licenses.  

In this case, the state court clerks have the

statutory duty to carry out this collection scheme, and for

that reason, they're the proper defendants in this action.

Moreover, every state court in Virginia has a

different system, and the plaintiffs are asking this Court to

determine that each and every one of them, although they're

not here before the Court, is unconstitutional; and that also

just doesn't work under Eleventh Amendment or Rooker-Feldman.

My final point is, on the procedural issues, is that

some of the plaintiffs are time barred.  For the three of them

who had their licenses suspended more than two years before

this complaint was filed, their claims are untimely.

And my colleague will address the substantive issues.

THE COURT:  All right.

MS. O'SHEA:  Good afternoon, Your Honor.  I'm

Margaret O'Shea.

Setting aside the procedural bars and the procedural
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issues, I'm going to discuss the substantive allegations of

the plaintiffs' complaint.  And I think it's important to

consider here that we are not debating the wisdom of Virginia

statutes, we're not debating the wisdom of this particular

policy, we are questioning whether the statute survives

scrutiny under the federal Constitution.

The statutes are presumptively constitutional and the

burden of proving otherwise and pleading the facts to

establish otherwise is on the particular plaintiffs.  And they

have not carried that particular burden when you examine the

Virginia statutes at issue and the facts as alleged in this

particular complaint.

With respect first to the issue of procedural due

process, I think it's important to consider all of the

Virginia statutes and rules that come together in our

fines-and-costs scheme.  And you start with Code

Section 46.2-395, which is the implied consent portion of the

funds and costs, and expressly conditions issuance -- or it

says when somebody drives on the roads of the Commonwealth of

Virginia, regardless of whether they're licensed here or

they're licensed elsewhere, an expressed condition of us

giving you the privilege to drive on our roads is your

agreement, your implied consent to pay any fines and costs

that would arise out of a criminal or traffic conviction in

the Commonwealth of Virginia.  It is conditioning the
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privilege of having a driver's license on your agreement to

pay fines and costs to the state if you are found to have

violated one of our laws.

If you do not pay those fines and costs, as

established by that statute, the court forthwith suspends your

license.  That order is transmitted to the Department of Motor

Vehicles.  But prior to the court issuing its suspension

order, the clerk of court must, by statute, provide you 30

days notice.  Either at the time of your conviction you're

handed an order, or the court mails an order to your last

known address of record that says you've got 30 days.  If you

don't pay these fines and costs within 30 days, your license

will be suspended.  That is notice, statutorily required and

provided under Virginia statutory scheme.

The statutes also provide that you can obtain

restoration of your license if you pay a reinstatement fee and

enter into a deferred payment plan if you miss that 30-day

window.  You're allowed to petition for a restricted license.

Under 19.2-354, state courts have the authority to make

installment plans available.  And the statute says that you

have must have a community service option available as well

for individuals who might not be financially situated to pay

the costs imposed.

THE COURT:  Well, at what point can the indigent

defendant take advantage of those things?  Does she lose the
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license before?

MS. O'SHEA:  Not necessarily, no.  There's nothing in

these statutes that conditions the availability of alternative

payment plans on having gone into default.  You can request

them at the outset.  You get convicted of a crime, traffic

offense, whatever, you go right to the clerk of court and say,

"I need to enter into a deferred payment plan, an installment

plan, a community service plan.  I need some sort of help here

because I can't afford the fines and costs."

THE COURT:  I'm saying after the 30 days.

MS. O'SHEA:  After the 30 days there is no bar in the

statute to approaching the clerk of court and saying, "Clerk

of court, I need to obtain reinstatement of my license.  Would

you help me with that, please?"

THE COURT:  But the suspension goes in automatically

on the 30th day -- 31st day?

MS. O'SHEA:  Upon transmission of the record from the

court clerk to the DMV.  The DMV doesn't know anything about

it until the court clerk transmits on the 30th day, yes.

THE COURT:  What if the clerk doesn't transmit?

MS. O'SHEA:  Well, under 46.2-395, I think this is

what the Court is asking, you can obtain a restoration of your

privileges from the court clerk after that order has been

transmitted to DMV and DMV has issued the suspension order.

THE COURT:  No, I'm just saying what if DMV doesn't
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get the license, and the police officer who happened to -- who

prosecuted you, he sees you driving on the 31st day and knows

you probably haven't paid your fees and stops you?  Aren't you

in violation?

MS. O'SHEA:  I don't think it's going to be reflected

on your DMV -- practically speaking, when an officer pulls you

over and they run your DMV and they pull up the little

transcript, if that order has not been transmitted to DMV,

it's not going to be reflected on the DMV thing the officer is

looking at.

THE COURT:  I thought your position was that DMV

happens just to be collecting these records --

MS. O'SHEA:  Yes.

THE COURT:  -- that they do nothing in the

enforcement, technically.

MS. O'SHEA:  True.

THE COURT:  But that it's the court record that

they're in violation of, not of the DMV's order, DMV's notice.

MS. O'SHEA:  Correct.  And technically you are

suspended even if DMV never receives notice.

THE COURT:  Well, "technically," what does that mean?

MS. O'SHEA:  It means --

THE COURT:  Can I be convicted if I'm technically as

opposed to untechnically suspended?

MS. O'SHEA:  That would be an argument that would
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go -- if you're charged with driving on a suspended license

and you appear before the court in that particular criminal

context, that's an argument you could make.  But once the

court issues the order of suspension, that is -- that's

effective, that is the court order, regardless of whether it's

transmitted to DMV or not.

You can come to court and argue you didn't have

notice or they didn't jump through the right procedural

safeguards, so the court shouldn't give effect to that order

that it has issued.  But I think it is effective upon issuance

by the court clerk, yes.

THE COURT:  So it doesn't make a difference,

according to your position, at least this is what I thought

your position was, that it wouldn't make any difference on the

31st day if you hadn't paid your fees and you could -- if the

police officer happened to know that you were in violation,

which frequently these people do know who is in violation,

gives you a ticket, it's no defense, "Well, the clerk hadn't

sent it to DMV, and so he couldn't have run it through the

records check and found out about it"?

MS. O'SHEA:  No, it's no defense, I would not think.

No.

I think another important provision to keep in mind

is 19.2-358, which is the provision that says that a court has

the authority, the intrinsic authority to basically forgive a
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debt.  If they come before the court and the debtor says, "I

can't afford to pay this," the court can actually forgive it.

And then, of course, there is really enacted

Rule 1:24 which requires the courts to take ability to pay

into consideration when fashioning payment plans.

So when you consider and construe all of these

statutes and rules together as a whole, and you apply that in

the procedural due context -- procedural due process context,

yes, then what falls out is that Virginia's statutes do not

create an erroneous risk of deprivation, and because that's

really the question that you're looking at under procedural

due process, is there a risk of error in the truth-finding

process.

The truth-finding process to be considered here is:

Did the court correctly or incorrectly determine this person

didn't pay their fines and costs?  I mean, that is really the

only error that could be discussed in a procedural due process

context.

So when you consider the four factors that have been

laid out by the United States Supreme Court in the due process

context, you have the nature of private interest here.  We're

talking about a driver's license.  We're not talking about

somebody who is being locked up, that they are behind bars,

that they have been deprived of their liberty, that they have

been deprived of their life.  They have been denied the
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privilege of driving in the Commonwealth of Virginia, which we

have acknowledged that the Supreme Court had said, once

granted, that is a property interest right.  But a property

interest and a liberty interest are different in kind and

nature.

The Fourth Circuit has actually held it's not the

type of nature that requires a predeprivation hearing before a

suspension.  And the United States Supreme Court applied the

same in Dixon v. Love.

So you consider the nature of the interest, which is

the property interest that the state has conditionally granted

to you; look to whether or not there is a risk of erroneous

deprivation.  And when you consider the multiple steps that a

criminal defendant has to go through prior to getting to that

point where the court issues the order of suspension:  You've

got the notice.  By mere existence of the statute, you have

notice that if you don't pay your fines and costs your license

will be suspended.  You're told at the time of your conviction

that if you don't pay your fines and costs your license will

be suspended.  You get notice from the clerk --

THE COURT:  Wait a minute.  I thought the suspension

order was in effect.  It is only delayed 30 days to give you

the opportunity to pay it, and if you don't pay it --

MS. O'SHEA:  No --

THE COURT:  -- it will become effective in that you
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were driving in violation.

MS. O'SHEA:  I'm talking about at the time of your

criminal conviction and the court says, "You owe us $500.  Pay

us $500.  You have 30 days to pay under the statute."  There

is no suspension there at all until the 30 days has lapsed and

you haven't paid, and that's when the suspension goes into

effect.

So you are on notice at the time of your criminal

conviction that you need to pay your fines and costs or your

license is going to be suspended.

THE COURT:  Okay.

MS. O'SHEA:  You also have opportunities to be heard

on the issue of fines and costs.  If the individual is

challenging the fines and costs themselves in terms of the

amount that is being imposed, that can be argued at the time

of sentencing, that can be argued on appeal, that can be

brought in a habeas claim.  There are multiple outlets for an

individual to argue, "This is too much for me.  I can't afford

to pay this."

You also have built into the Virginia statutory

scheme is a post-deprivation hearing if the court erroneously

determines you have not paid your fines and costs.  That is

actually built in, and that's a part of the statutory right to

appeal under Virginia's Administrative Process Act.

You consider whether additional safeguards would
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enhance or protect against erroneous deprivation, meaning

you've determined the wrong person didn't pay the fines and

costs.  There are not really additional safeguards that would

be effective or help here, particularly in light of Rule 1:24.

And the Virginia Court of Appeals, which interpreting Virginia

law the Virginia appellate court has said that debtors can

petition the court for modification of their fines and costs

if they lack the ability to pay.

I would also note that with respect to the fourth,

adding an evidentiary hearing, basically, at the DMV level,

which is what the plaintiffs seek here, would add significant

fiscal and administrative burdens on the agency that they are

not equipped to handle.

This case is on all fours, really, with the Evans

case out of Florida that we cited in our reply brief, that ran

through each of these factors and determined that Florida's

similar fines and costs scheme survived under the procedural

due process clause, and Virginia's does as well.

Turning to the equal protection issue, the

Department's position is, the Commissioner's position is that

we are not faced with a situation where you have two groups of

individuals who are engaging in identical conduct, who are

then being treated differently.  That's what would implicate

an equal protection problem.

Here you have got a group of individuals who hasn't
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paid their fines and costs and their licenses are suspended.

Any other individual who engaged in that same conduct would

have the same thing happen to them.  They are not being

treated differently than similarly-situated people and, for

that reason, you can't state an equal protection violation.

I would note as well that there is no indication of

intentional discrimination, at least particularly on the part

of this named defendant.  The Department of Motor Vehicles

doesn't get a court order of suspension and look at it and be

like, "Oh, I'm only going to enter these four and I'm going to

send these four back."

Each one, it is a ministerial process, is brought in,

entered, and sent through.  There is no discriminatory action

there, there is no screening there to determine which court

orders the Department is going to implement and which ones it

is not.

I think what it boils down to, at the bottom here,

the plaintiffs aren't asking to be treated the same as

similarly-situated people, they're asking to be treated

differently than similarly-situated individuals, and be

excused from complying with the provision of state law that

everybody else has to comply with.

And that's something the Supreme Court contemplated

in the Tate v. Short case, and actually expressly condemned

and said that shouldn't happen.  You shouldn't have people who
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get excused from their obligations under the law simply

because of a position they find themselves in.

Even if you move past those initial considerations

and move forward to the question of whether or not this

statute survives on rational basis review -- and I would note

it's rational basis here rather than a higher level of

scrutiny because of the nature of the interest involved.

This is a property interest, this is not a liberty

interest, and that in and of itself distinguishes the cases

that the plaintiffs cited, the Bearden case, the Griffin case,

the Tate case, because those all involve people being locked

up, being deprived of their liberty as a result of a probation

violation, a parole violation, or something else, predicated

on their inability to pay.

These individuals, these particular defendants have

not been locked up, they've not been deprived of their

liberty.  We're still simply talking about just a

conditionally-granted property interest, and so for that

reason we just need to look at rational basis review rather

than strict scrutiny.

The ultimate question, rational basis review, is

there any reasonably conceivable state of facts that could

provide a rational basis for this law?  And Virginia has

articulated not just one but several.  They are set forth

explicitly by the Virginia Supreme Court in newly-enacted
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Rule 1:24 where they say that the purposes of the rule are to

facilitate payment of fines and costs.  The court has to have

some enforcement mechanism; there has to be some teeth to the

court order or people will simply disregard it.

It is to collect money due to the Commonwealth.  It

is to ensure that restitution gets paid to the victims of

crime.  And it is to ensure, basically, at its bottom line

compliance with a court order, a part of, part and parcel of

your criminal conviction and sentence.  And because there is

no threat of incarceration associated with nonpayment of fines

and costs, Virginia has to do something; they have to have

some mechanism of compelling compliance with collection.

I would note that in the one circumstance that

nonpayment of fines and costs might potentially give rise to

incarceration would be in the context of a court filing a

contempt order against you.  And when that happens, the

statute clearly states that, in a contempt proceeding, you

have a right to a hearing before the court takes action on the

contempt order.

That's the only way that you can go to prison for not

paying your fines and costs, is if the court issues a show

cause.  You're served with the show cause, you come to court

and you say, "Court, I'm so sorry, I just can't pay," and,

under those circumstances, the Court has the statutory

authority to forgive the entire debt.
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In our supplemental filings with the Court, we

addressed the impact that Rule 1:24 has on this litigation.

I would also note that right now before the General

Assembly there are three separate bills in the Senate and two

separate bills in the House that are addressing these issues,

or would address these issues if they were enacted by the

General Assembly.

In the spirit of comity and federalism, we would

suggest to the Court that this is the type of case that the

federal courts should stay their hand, give the Commonwealth

of Virginia the opportunity to implement, give all of the

court clerks and the courts the opportunity to implement

Rule 1:24, to see if it alleviates the issues that have been

raised by these particular plaintiffs.

There is no need to opine or issue equitable relief

predicated on a system that has changed.  This case seeks

prospective relief only.  Any sort of retroactive relief can't

be obtained under the Eleventh Amendment because it is barred

under Ex Parte Young.  We were solely looking from the point

in time in which the Court would issue an order forward.  

Because of the enactment of Rule 1:24, it has

remedied the issue that plaintiffs sought to bring to the

Court's attention, which was that their ability to pay fines

and costs was not being fairly and adequately assessed by the

courts, and not all courts were providing deferred and
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installment payment plans.  That has all been fixed by the

Virginia Supreme Court.  So the defendant suggests as well

that this is a case where the court's prudential consideration

certainly would mitigate against considering and issuing

equitable relief.

The United States Supreme Court has made clear that

even misguided laws may nonetheless be constitutional, and our

task is not to weigh the statute's effectiveness but its

constitutionality.

It is unfortunate that these particular plaintiffs

had their licenses suspended and found themselves in a place

where they felt it necessary to bring this suit.  It is also

unfortunate that they committed the crimes that led to the

suspension of their privilege to drive in the first place.

The fact that their situation is perhaps sympathetic

in nature does not mean that Virginia's fines and costs

statutes are unconstitutional; to the contrary, they survive

rational-basis scrutiny, they do not violate procedural due

process, they do not violate the equal protection clause.  For

this reason, we ask the Court to grant this Rule 12(b) motion

to dismiss.

THE COURT:  Thank you.

MR. BLANK:  Good afternoon, Your Honor.  Jonathan

Blank on behalf of the plaintiffs.  I have with me Leslie

Kendrick, Angela Ciolfi, who are also here on behalf of the
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plaintiffs.

I'm going to go a little bit off our formal response.

I will turn it over to them in a second.  But I couldn't help

myself, hearing there is no reason for this Court to act.

There are 914,000 Virginia license holders who have their

license suspended today, after Rule 1:24 went into effect;

after the General Assembly, where I was on Wednesday, and they

didn't do anything in terms of effecting this situation.

There are 914,000 Virginians that have their license

suspended.  One out of six drivers have their license

suspended because -- for a variety of reasons, but one that we

know, and you said it yourself: automatic suspension without a

post-default predeprivation hearing.  That is

unconstitutional.  This Court can act on this.  

And you're going to hear from Ms. Kendrick, who is

going to come up here and say and explain to you why we've met

the standard of Rule 12(b)(6).  She's going to explain the

constitutional issues that are at stake here.  She's going to

explain why we get by the Twombly Iqbal standard.  That's what

we're here about.

But there are 914,000 people that are at issue.

Ms. Ciolfi is going to come up and she's going to tell you why

Rule 1:24 doesn't change the situation for the 914,000

Virginians, the one out of six as we drive down the street,

you look left and you look right, you look in front and
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get past, those people are the reasons that we're here.

And then I'm going to stand up and I will finish us

off, and I will address the procedural arguments that counsel

put forward, and I look forward to doing so.

At this time I would like to ask Ms. Kendrick to come

up, Your Honor.  Thank you.

THE COURT:  All right.

MS. KENDRICK:  May it please the Court, my name is

Leslie Kendrick.  I work at the University of Virginia School

of Law, and I'm here to speak to the merits of the plaintiffs'

constitutional claims.  

Your Honor, at the heart of this case is one core

idea: a driver's license is a constitutionally-protected

interest.  That means it can't be taken without notice and a

hearing, and it means it can't be taken without a good reason.

Being poor is not a good reason.

The plaintiffs have made five different claims and

they all go back to this core idea.  Right now, the DMV

automatically suspends people's licenses as soon as they fall

behind on their court debt by a penny.

And I would like to point out that, contrary to what

Ms. O'Shea just mentioned, crimes don't lead to the suspension

here, Your Honor.  These suspensions were not imposed as

punishment for crimes.  The debt, the court debt leads to the

suspension.  The suspension arises directly from the
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plaintiff's inability to pay their court debt.

Furthermore, the suspension is indefinite.  The only

way to get your license back is to become richer, or to wait

ten years in the district court or 20 years in the circuit

court.  Just to compare, people who have killed someone,

driving recklessly, get their license back in one year.

The statute takes the license away and keeps it away

solely on the basis of poverty.  As Mr. Blank just mentioned,

the effect of this is devastating.  The DMV handles 360,000

suspensions every year.  Currently, more than 914,000 Virginia

drivers don't have their license because of court debt.  It's

a crisis and it's a constitutional crisis.

On each of their five claims, plaintiffs have alleged

sufficient facts to state a plausible claim for relief, and

that's all that is necessary for them to go forward today.

I will talk about each claim in turn, but first, Your

Honor, I want to underscore the heart of all of them.  This is

about the driver's license.  A driver's license is a

constitutionally-protected property interest, and that's not

just an empty phrase.  It's not about did the Commonwealth

just check a box and then this license can be taken.

The Supreme Court held that the driver's license is

constitutionally protected because of how much it matters to

people.  For one, it's crucial for their right to work.  In

Bell V. Burson, the Supreme Court said that once driver's
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licenses are issued, their continued possession may become

essential in pursuit of a livelihood.

There are illustrations of this throughout our

complaint.  To take just one example, plaintiff Demetrice

Moore had to stop working as a certified nursing assistant

because she can't drive to patients' homes.  Her license

suspension has deprived her of her ability to pursue her

livelihood.  She is now caught in a constitutional catch-22:

She can't work because she can't drive, and she can't drive

because she can't work.

Losing a license has major impacts on other rights as

well, including --

THE COURT:  Well, does she have no remedy now to go

before the court and ask that it give her relief from the

fine?

MS. KENDRICK:  Your Honor, under the system as it

exists pre-Rule 1:24, it would appear that she has no remedy

at all.  My colleague, Ms. Ciolfi, will talk about how

Rule 1:24 also doesn't address Ms. Moore's situation and the

situation of the other 914,000 drivers who licenses were

already suspended.

As Ms. O'Shea noted, after your license is suspended,

the only appeal for that is an appeal where you're able to go

in and say you got the wrong person, you literally don't have

the right person.  There's no other means for appeal other
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than that.

THE COURT:  Under Rule 1:24, can't you go into court

now and prove that you can't afford to pay?

MS. KENDRICK:  Your Honor, again, I will let

Ms. Ciolfi deal with -- I think you might be referring to

Section G of Rule 1:24, and I will let her address that.

However --

THE COURT:  I'm just saying you keep saying you can't

get it back for ten years if you're poor.  It seems to me that

that's not -- no longer the case.

MS. KENDRICK:  As far as if Rule 1:24 changes that or

not, Your Honor, is something that I will let Ms. Ciolfi

address.

THE COURT:  Okay.  All right.

MS. KENDRICK:  But at the point in which we filed

this, it would appear that nothing does.  And if Rule 1:24

doesn't, then nothing does.

The fact a driver's license is so important for all

of these other interests is why it is itself a

constitutionally-protected interest.  The Court held in Bell

v. Burson that it is because it implicates so many other

interests of the licensee that it is constitutionally --

THE COURT:  I think the Commissioner admits that you

have a property right in your driver's license.

MS. KENDRICK:  I'm sorry, Your Honor?
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THE COURT:  I say the Commissioner I think concedes

that there is a property right.

MS. KENDRICK:  That's correct.  I would point out

further, Your Honor, that in Plumer v. Maryland, the Fourth

Circuit, with Judge Murnaghan writing, said that the driver's

license is a liberty interest, at page 19 -- at 915 F.2d at

932.  So the Fourth Circuit has said that this is a liberty

interest.

But no matter what, Your Honor, whether it's a

liberty interest or a property interest, it can't be taken

without notice of a hearing, and it can't be taken simply on

the basis of inability to pay.  That is exactly what the

statute does.

So I will turn now to the procedural due process

issue.

The Supreme Court has made it clear in a Bell v.

Burson that it violates due process to suspend a driver's

license in a nonemergency situation without notice and a

predeprivation hearing.  Here the only notice that plaintiffs

get or may get is a form that simply states that someone who

falls behind will have their license suspended.  That is not

notice, it is just a restatement of the existing law.

THE COURT:  Well, why isn't it a notice?  If it is a

statement of existing law, why isn't that notice of that?

MS. KENDRICK:  Your Honor, the courts' cases,
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including Bell and other cases, suggests that the notice that

is required -- Memphis Light might be another -- require

notice if the question is notice of what?  And the issue is

either -- and in a lot of these cases it means notice of a

hearing.  And there is certainly no notice of a hearing here

because there is no hearing, or it means, at the very least,

notice that you already are in jeopardy.  And in this

statutory scheme, the moment your license is in jeopardy, it's

already suspended.  So there's no point at which someone

recognizes, "I'm in arrears.  If I don't do something, my

license will be suspended."  The moment they are a penny in

arrears, their license is already gone.

THE COURT:  Well, that's why the Commissioner says

you need to appeal the case.

MS. KENDRICK:  Yes, Your Honor.  The Commissioner

says that in order to take care of this, you have to appeal

the case on the merits within the -- whatever the time period

is, ten days or 30 days, depending on the court.  Now, the

issue with this, Your Honor, is that doesn't go to the license

suspension, it doesn't go to the continuing interest you have

in your property.

So just to give an example, let's say that someone is

in a car accident on day 29 and they were planning to pay.

They are in a car accident, they're in the hospital, they fail

to pay; their notice [sic] is suspended without anything else.
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So they weren't planning to appeal.

Or let's say that someone is put on a payment plan

and they're on the payment plan, the 30 days has long since

lapsed, they now get sick, they now are unable to make the

payment on the payment plan -- which, by the way, none of the

payment plans that our plaintiffs were on took into account

their ability to pay; they're one size fits all.  You're on

the payment plan, the 30 days is long since gone, you can't

make the payment, your license is suspended.

And in any case, Your Honor, we would dispute that

the idea of an appeal in a criminal conviction is to come

before the judge and say, "Hey, Judge, I don't have the money

to pay the fine that was imposed on me."  When a lot of these

things get imposed, they're clerical costs that are imposed

after the fact, after you've actually left the judge's

presence.

And, you know, to the extent that these facts matter

to you, we have people who work within the criminal justice

system who would say it's just not -- you don't see people

appealing their criminal conviction on the basis that they

want to talk about their driver's license.  Nothing about the

appeal is about the driver's license.

THE COURT:  No, but technically, it is there, it is

telling you your license is suspended, is suspended and the

suspension will be effective in 30 days if you don't pay.
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MS. KENDRICK:  So the notice is a hypothetical notice

that says -- that basically just says what 46.2-395 says, and

that's -- you don't get anything else that Bell or that

Memphis Light or the other cases --

THE COURT:  Well, it wouldn't help you if in 30 days

you are in an accident and you can't pay.

MS. KENDRICK:  I'm sorry?

THE COURT:  I say, well, in 30 days if you're in an

accident and you can't pay, the notice is a little late

anyway.

MS. KENDRICK:  So the issue I think here, Your Honor,

is that you're never getting notice at a point in which your

own interest is in jeopardy.  What you're getting is a

statement of what the law actually is.

I would draw your attention to Plumer v. Maryland, a

Fourth Circuit case that did actually provide notice

beforehand, where the court spoke approvingly of that.

I would note also the Virginia child support statute

at 46.2-320.1 -- and I won't say that I would recommend this

in all its particulars but just as a counterexample to the

situation we have here.  Child support, Your Honor, as I'm

sure you are aware, is an issue where on the question of

ability to pay, there's much more attention to that in the

initial proceedings than there are in our situation.  Ability

to pay is a primary consideration that's taken into account
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when someone is -- when child support is assessed in the first

place; and if people's circumstances change, they lose their

job, et cetera, et cetera, they can come back in and seek a

modification.

Nevertheless, despite all that process, under

46.2-320.1, first of all, you're not in jeopardy of losing

your license for child support until you're at least 90 days

delinquent or delinquent by more than $5,000; you get a notice

that that's your situation; the suspension shall not be

effective until at least 30 days after service of that notice;

the obligor is entitled to a judicial hearing if they request

one; and the court shall authorize suspension only if it finds

that noncompliance was willful.

So, basically, again, Your Honor, I can't vouch for

this in all its particulars, and I certainly can't vouch for

how it actually works in practice, but that, as an

illustration, splits up the two things we're talking about

here, which is you have this process at the beginning that

sets your obligations, you can come back in and have your

obligations changed or fixed.  Nevertheless, there's a whole

other separate process that is undertaken before your driver's

license is suspended.  And that's what's necessary for this

constitutionally-protected interest.

Now, the defendant says that Dixon v. Love controls

here.  I just want to note, Your Honor, it doesn't.  Dixon
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reaffirmed Bell v. Burson.  Dixon is a case where a driver's

license was revoked because of repeated traffic safety

violations.  The court said it was fine to have a hearing, you

still have a hearing, but a hearing after the fact in that

situation because of public safety concerns.  And Dixon said

that fully distinguished Bell, which is like our case, where

the only concern was a financial interest of the state in

having a security posted.

In their brief they mentioned Tomai-Minogue, a Fourth

Circuit case.  Tomai-Minogue also deals with a public safety

situation.  That's not our case here.

Your Honor, plaintiffs, given this, have alleged more

than sufficient facts to make out a plausible procedural due

process claim.

Your Honor, my next two points relate to each other.

They are about how this law violates due process and equal

protection.

What this statute does is take someone's license for

failing to pay court debt when the whole reason that they

haven't paid is that they can't pay.  It strips them of a

constitutionally protected interest solely on the basis of

poverty.  This is unjust and it is unfair.  The injustice is

the due process side.  It's unjust for your treatment by the

criminal justice system to depend on how much money you have.

The unfairness is the equal protection side.  It is
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unfair to have a system that treats poor people differently

just because they're poor.

The bottom line in both is that states can't punish

people who are unable to pay by stripping them of

constitutionally protected interests.

So I will start on the due process side.  The

Fourteenth Amendment due process clause says, "Nor shall any

state deprive any person of life, liberty, or property without

due process of law."

Due process protections are at their height when the

state brings its criminal justice system to bear on

individuals.  And within the criminal justice system, people

cannot be deprived of life, liberty, or property for the sole

reason that they don't have money.

Griffin v. Illinois, Williams v. Illinois, Tate v.

Short, Bearden v. Georgia, what all these cases stand for is

that the criminal justice system cannot strip people of

constitutional interests just because they cannot afford to

pay.

In Alexander v. Johnson, the Fourth Circuit said that

the state's collection initiatives have to be narrowly drawn

to avoid creating discriminating terms of repayment based

solely on the defendant's poverty.  That is exactly what this

statute does.  It strips away constitutional interests for no

other reason than the person can't afford the fine.
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Now, the defendants say these are all incarceration

cases and that taking away a driver's license is not the same

thing as incarceration.

First of all, Your Honor, I would like to point out

Justice Powell concurring in Argersinger v. Hamlin said losing

one's driver's license is more serious for some individuals

than a brief stay in jail.  And I think that might certainly

be the case when we're talking about a few days versus 10 or

20 years without your driver's license.

But this is actually beside the point.  The point is

a deprivation can be less bad than incarceration and still be

unconstitutional.

So in Williams v. Illinois, the court puts this in

more general terms.  It says it's a violation when the state

visits different consequences on two categories of persons

based on their ability to pay.

And I would also like to direct your attention to a

passage from Bearden v. Georgia that the defendant cites in

his reply brief at page 42.  The defendant points out that

Bearden says the state has to offer alternatives besides

incarceration, as though this makes driver's license

suspension permissible.

But in Bearden Justice O'Connor, writing for the

court, gives these examples of alternatives:  "For example,

the sentencing court could extend the time for making
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payments, or reduce the fine, or direct the probationer to

perform some form of labor or public service in lieu of the

fine."

None of these alternatives involve stripping the

defendant of a constitutional interest.  The court here is not

saying, "Well, you can't jail them but you can take their

driver's license."  They're saying the opposite of that.

They're saying you have to provide alternatives that don't

strip constitutional interests.

On the defendant's view, if incarceration is the only

thing that is forbidden, then the state can take your house or

the state could cancel your state disability benefits or your

state veterans benefits or your state pension.  Now, they

might be able to garnish these to try to get some revenue;

although, there would be due process protections that go along

with that under James v. Strange, but they couldn't just

cancel these as a punishment, and that's because those

constitutionally protected property interests can't be

stripped just on the basis that the person doesn't have the

money to pay.

I would note further, Your Honor, that there are

other Supreme Court decisions that are consistent with this.

I point to you Mayer v. City of Chicago, which involved a

misdemeanor with no jail time; nevertheless, the court said

that due process concerns and equal protection concerns were
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implicated.  And I would also point you, Your Honor, to Bell

v. Burson itself, which it didn't involve the ability to pay,

but it did look both at the substance of the hearing that was

happening as well as the procedure.  So in Bell, there was

actually a hearing, which is more than we have here.

But in Bell, the court said that you couldn't have a

hearing -- it involved a person who was an uninsured motorist,

and they were being asked to post a security bond, and because

they didn't do that, their license was suspended.  And they

said you can't suspend their license for failing to post this

bond without any kind of fault determination about whether

they might actually be liable for this accident that happened.

That is a substantive judgment about whether this is a good or

bad reason for taking away someone's driver's license.

And they said just prophylactically requiring them to

have all this money when there's no indication they will

actually owe it, that's not a good enough reason.  So I would

also recommend Bell as a case that imposes substantive

requirements on this taking away of a driver's license.

There are lower court cases consistent with this as

well, some of which we cite at page 29 and 30 of our brief.

On the equal protection side, Your Honor, the

plaintiffs have plausibly alleged an equal protection

violation under this same line of cases.  Bearden and these

other cases just mentioned say that both due process and equal
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protection converge in situations like these.

Here the equal protection problem is on full display.

Under 46.2-395, a wealthy person just writes a check and moves

on with their lives.  A poor person lives in a perpetual state

of punishment, unable to get their license back unless they

somehow become wealthier.  Bearden and all these other cases

say that this violates equal protection.

And I would point out that the law need not be

discriminatory on its face in order for this to be an equal

protection violation and one that creates a higher standard of

scrutiny with a rational basis.

As we point out in our brief at pages 38 to 39,

Griffin says a law nondiscriminatory on its face may be

grossly discriminatory in its operation.  Therefore, this law

says everybody either pay or have your driver's license

suspended.  But what happens is people who can pay do that and

they move on, and people who don't can't.

And under Griffin and all of these other cases, they

cover facially mutual schemes that nonetheless are invalidated

because in their operation they disparately impact the poor.

Williams says this works an invidious discrimination that

violates equal protection.

Now, because this is a distinct line of equal

protection cases, plaintiffs do not have to make out

discriminatory intent in order to have an equal protection
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claim.  The Supreme Court has made that clear in these cases.

It reaffirmed it again in MLB v. SLJ, where it said Washington

v. Davis does nothing to this line of cases.

Nevertheless, should this Court conclude that

evidence of discriminatory intent is necessary, we've alleged

more than sufficient evidence to make out, certainly at this

stage, a claim on discriminatory intent.

I direct you to our response brief at page 42.  It

has citations to the complaint, including details that in 1994

the General Assembly actually expanded the use of driver's

license suspensions to all kinds of court debt beyond just

traffic debt, with no thought for indigents, despite the fact

that they had been notified that some people would not be able

to afford this.  In fact, the legislation removed language

from existing Virginia legislation requiring investigation

into the reasons for nonpayment and permitting collection only

if the investigation suggested that the debtor might be able

to pay.  Thus, under any standard, Your Honor, the plaintiffs

have sufficiently alleged a violation of equal protection.

Fourth, there is another equal protection violation

here, a separate one under a separate line of cases about debt

collection that starts with James v. Strange.  In James v.

Strange Justice Powell, writing for the court, held two

things:  Debtors to the state can't be treated worse than

ordinary civil debtors who owe money to private parties, and
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state collection efforts cannot touch the basic necessities of

life: food, clothing, tools of the trade, and so forth.

In Alexander v. Johnson, the Fourth Circuit said that

collection efforts must be narrowly drawn to comport with

James v. Strange.  This statute falls under this line of cases

and it's the opposite of narrowly drawn.

It falls under these cases because, as alleged in the

complaint, the total amount of a person's court debt is not

only entered as a criminal judgment as though it were all a

fine against the debtor under one Virginia Code provision, but

it is also docketed as a civil judgment against the debtor

under Code 17.1-275.5.

In attempting to collect that civil debt, the

Commonwealth cannot treat debtors worse than the ordinary

private debtor and it can't reach basic necessities.  Taking

away a driver's license violates this protection because it is

something that regular private debtors, civil debtors cannot

do, and -- usually can't do, and it strips someone of a tool,

a basic tool of making a living.

As we've said, a big reason the driver's license is a

constitutional interest in the first place is because it is so

necessary to livelihood.  The fact that it is necessary to

livelihood brings it under this umbrella of James v. Strange.

This is another plausible equal protection claim that the

plaintiffs have set out.
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Finally, Your Honor, I've just gone through four

claims that the plaintiffs have plausibly alleged, but the

lowest standard that can possibly apply here is rational-basis

review, and we've made out a claim that this is the rare

statute that fails even that.

Defendants say that the law serves highway safety

interests.  It does just the opposite.  First, it does not

strip people of their licenses because of highway safety.

People who had exactly the same violations and exactly the

same punishment can write the check and they're back out on

the road.  It does it because of the court debt and it does it

for people who can't pay the court debt.  

And forcing law enforcement to deal with people who

are trying to get to work on suspended licenses just diverts

resources from real safety issues.  This is why the American

Association of Motor Vehicles has concluded that these types

of license suspensions are a threat to public safety, as is

stated in our complaint.  So the law doesn't improve safety,

it undermines it.

The Commonwealth also says that the law helps to

collect court debt.  It doesn't.  Plaintiffs are people who

cannot pay.  Stripping them of their constitutional interest

does not make them suddenly able to pay.  In fact, it makes

them less likely to pay, because it makes it illegal for them

to drive to work.  This doesn't help people pay, it keeps them
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from paying.

In their latest filing, the Commonwealth asserts a

new interest: ensuring payment of restitutions to crime

victims.  To the extent that the Court wishes to consider this

interest, first I would note that the reach of 36.2-395 is

far, far beyond restitution cases.  It suspends people's

licenses for a jaywalking fine or just a courthouse fee or

anything else.  It is thus not reasonably related to this

interest.

Second, although this interest is important, this

statute is the wrong tool for it.  The Supreme Court in

Bearden said, "Revoking the probation of someone who, through

no fault of his own, is unable to make restitution will not

make restitution suddenly forthcoming."  If it doesn't work

for probation, it doesn't work for driver's licenses either.

Your Honor, plaintiffs have alleged sufficient facts

to make out plausible claims on all five of their claims.  We

therefore respectfully ask that the motion to dismiss be

denied.

Thank you, Your Honor.

MS. CIOLFI:  Good afternoon, Your Honor.  My name is

Angela Ciolfi with the Legal Aid Justice Center, and I'm here

to address mootness.  But first I would like to deviate from

my outline and address the Court's question.

The Court asked why the plaintiffs can't just go back
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to court as of today, under Rule 1:24, and negotiate a new

payment plan under Rule 1:24.  So let's just look at the rule.

There are only three sentences in the entire rule

that could possibly apply to the plaintiffs whose licenses

have already been suspended by the defendant.  Those sentences

are contained in Subsection G, which allows debtors to reenter

a payment plan after default.

Now, assuming the plaintiffs can even get to the

courthouse without driving illegally on their suspended

licenses, following Rule 1:24 Subsection G won't let them

reinstate their licenses for three reasons.  First, Subsection

G imposes significant barriers to subsequent payment plans.

Subsection G applies only after default on a payment plan.  It

does not apply if you never had a payment plan.  Moreover, it

permits a down payment of up to 20 percent of the total fines

and costs owed.

So let's take Damian Stinnie, who is a named

plaintiff in this case.  Mr. Stinnie owes $1,500 across four

courts.  If each court charges 20 percent, he would have to

pay approximately $75 to each court.  That's a total of $300

just to get on a payment plan.

Second, 1:24(g) doesn't address reinstatement fees.

Even if he could get on payment plans in all four courts,

Mr. Stinnie would still owe at least $175 in reinstatement

fees to the defendant.  That is a grand total of $475 to get
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his license back, an impossible sum for someone who is

indigent.

But it doesn't end there.  After all of that, then he

cannot miss a single payment to a single court or he will lose

his license automatically again.  And that's because the

statute treats every missed payment as if it were an

intentional refusal to comply with a court order.  And there

are plenty of reasons why a person might miss a payment,

reasons that people might find perfectly excusable, and the

Court gave an example just now: an emergency hospitalization,

an emergency military deployment, losing one's job suddenly,

not getting paid for the hours worked on -- not getting paid

on time for hours worked that week, not being given enough

hours to work that week, delays in the mail, a traffic

accident on the way to the courthouse.  

There are countless reasons why someone might miss a

payment and lose their license automatically, because the

automatic suspension statute doesn't care whether the default

was willful, and Rule 1:24 does nothing to rectify that.

Now, if I may, Your Honor, before I go on about why

Rule 1:24 does not moot the plaintiffs' claim, I would like to

just explain how it came to be that nearly 1 million licenses

became suspended.

Virginia's automatic suspension statute, again,

treats every missed payment as if it were an intentional
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refusal to obey a court order.  Here's how the statute works,

and this is in the complaint at paragraphs 273 to 288:  When

costs and fines are assessed, as has been mentioned, a

judgment in favor of the Commonwealth is docketed against the

defendant automatically.  The clerk enters a due date into the

court computer.  If there is no payment plan, then the payment

in full is due 30 days after the judgment is docketed.  If

there is a payment plan, the clerk enters the due date for the

first payment.

But either way, when the due date comes, a payment

must be entered into the system or the system automatically

sends a transmission to the DMV commissioner suspending the

license.  In other words, the system defaults to suspending

the license, and the only way to prevent a suspension is for

the clerk to enter the correct amount of payment on or before

the due date.  No hearing is conducted, no order is signed by

a judge; in fact, the judge never sees the transmission.

Under the statute, the licenses are not suspended by

a judge, a clerk, or a court, they are suspended by the

defendant following a computer algorithm.

Everything that happens at or after the time of

default happens without any reference to Rule 1:24, because

Rule 1:24 is about court procedures and payment plans.  And

thus, the reason that Rule 1:24 does not moot the plaintiffs'

claims is because it has nothing to do with the plaintiffs'
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claims.  It has nothing to do with the automatic suspension

statute, which strips people of their licenses for failure to

pay, without regard to whether that failure was excusable.

Despite the efforts of the Virginia Supreme Court,

Rule 1:24 does not and could not cure the constitutional

defects in the statute.  This means that licenses will

continue to be suspended automatically every day that goes by

that 46.2-395 remains unchanged.

Furthermore, Rule 1:24 does not grant the plaintiffs

the relief they requested.  Their licenses remain suspended

and their licenses cannot be reinstated without payment of a

hefty reinstatement fee to the defendant.

How can this case be moot if as of today there are

well over 900,000 individual human beings who continue to be

harmed by this statute?  How can this case be moot if that

number grows every day that the statute remains in effect?

Now, whether you call it constitutional or prudential

mootness, the key question is really whether there is anything

left for the court to do.  And once the plaintiff establishes

standing, the burden is on the defendant to prove that

subsequent events have made the case moot.

A case for injunctive relief, as this is, is not moot

so long as there are continuing effects of the challenged

policies that must be undone, or future application of the

challenged policies that must be prevented.
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Here we have both a continuing harm, plaintiffs and

punitive class members who lost their licenses prior to the

rule change, and future harm, because rule -- because the

statute remains unchanged.

Now, first let me explain why Rule 1:24 does not

solve the constitutional problems we've identified into the

future.

As Professor Kendrick explained, the plaintiffs

contend that the statute is unconstitutional because it

imposes automatic and mandatory deprivation of a valuable

property interest without basic due process protections.

As the plaintiffs stated in the complaint at

paragraph 413, ability to pay changes over time, so it needs

to be assessed not just at the time of negotiating a payment

plan, but also at the time of default and prior to the

deprivation.

It may be helpful here, Your Honor, to analogize to a

contempt proceeding.  So think of two points in time.  At time

1 the court orders a person to do X and puts the person on

probation.  The court further notifies the person that if they

do not do X, their probation will be revoked.  At time 2, it

is alleged that person fails to do X.  This now requires a new

hearing on whether that person failed to do X and whether that

failure was excusable.

In our case, Rule 1:24 only addresses what happens at
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time 1.  The debtor establishes a payment amount and a time to

pay.  But our challenge is to time 2, which is when the moment

that the DMV commissioner -- when a due date comes and goes by

without payment or not enough payment and the DMV commissioner

suspends the license.

Rule 1:24 just doesn't say anything about time 2.  It

requires no notice of alleged default, no opportunity to

explain the reasons for the default, and no determination of

willfulness.  At time 2, it is just two computers talking to

each other.  And so Rule 1:24 has not corrected, indeed could

not correct the deficiencies in the statute.

The defendant admits as much in his supplemental

reply brief, at page 5, when he says that some state courts

may already have or may create as a result of Rule 1:24

systems that the plaintiffs find constitutionally acceptable.

Now, the plaintiffs disagree with that assertion as an

empirical matter.  But more to the point, "some" and "may" are

not enough to meet the defendant's burden of showing that this

action is moot.

According to Wright and Miller and the Fourth

Circuit, it is hard to keep saying that changes to the legal

regime that do not address the plaintiffs' central complaint

do not moot the action.  And if it is helpful, we can offer

direct authority for that proposition.

I apologize, these cases are not cited in our brief,
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but they are Green v. The City of Raleigh, 523 F.3d 293 at

300, Fourth Circuit, 2008; and Steakhouse v. The City of

Raleigh, 166 F.3d 634, at Footnote 2, Fourth Circuit, 1999.  

But, ultimately, none of our predictions about

Rule 1:24 and what it may or may not do matter, because it is

the defendant's burden to prove that events subsequent to

filing have made their case moot.  And all we need to show to

survive a mootness challenge is that plaintiffs have not

received any of the relief they have requested.

So let's look at the requested remedies.  Here the

question is:  Does something useful remain to be done by a

court after the implementation of Rule 1:24?  The plaintiffs

have asked this Court to issue an injunction ordering the

defendant to reinstate the driver's licenses of hundreds of

thousands of people whose licenses were unconstitutionally

suspended, without requiring them to pay reinstatement fees

starting at $145.  Can that still be done?  Yes, that can

still be done.

The plaintiffs and punitive class members have an

obvious and continuing interest in getting their licenses

reinstated.

THE COURT:  Well, if the court orders the

Commissioner to change the record to show that these licenses

are not suspended, does that affect the court order, what's in

the clerk's office of the court?
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MS. CIOLFI:  Your Honor, it's our position that these

licenses are suspended by operation of law.  And I believe

Mr. Blank is going to address that in greater detail.  But it

is -- the order is just an order in name only.  As I explained

earlier, it is simply just -- they're not seen by any court,

not signed by any judge.  It is simply suspended by operation

of law once a due date has come and gone and payment has not

been entered.

THE COURT:  Well, but the court record would reflect

that there would be a suspension, because the fine would not

be paid within 30 days.

MS. CIOLFI:  Well, yes, Your Honor, the court record

would reflect that a due date -- that the account is in

default.  And there are numerous remedies still available to

the court to collect on their costs and fines.

THE COURT:  Well, yeah, but that's the court's

problem.  What I'm getting at, if we order the Commissioner to

change his record, what does that do to the court record?

MS. CIOLFI:  Your Honor, I don't think that it

addresses the court record.  But I would like for my

colleague, Mr. Blank, to address the Court's question, because

I think he is prepared to deal with that.

But the fact of the matter is that the plaintiffs are

challenging an unconstitutional statute, 46.2 dash --

THE COURT:  But something has to be done -- I mean,
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we have to order someone to do something, and whatever we

order that person to do, he has to be -- I mean he's not the

legislature; he can't change that.  He is not the judge,

Commissioner Holcomb is not.  All he can do is change his own

record, right?

MS. CIOLFI:  Yes, Your Honor.  But if the Court

declares 46.2-395 unconstitutional, which is also a form of

relief that the plaintiffs have requested, then the license

wouldn't be suspended, because it is 46.2-395 that suspends

the license.  If that is unconstitutional, there is simply no

reason for the court computers to operate to send the

transmission.

MR. BLANK:  I will further expand on that when I

stand up, Your Honor.

THE COURT:  All right.

MS. CIOLFI:  So as I mentioned, the plaintiffs have

also asked this Court to declare the defendant's acts and

omissions unconstitutional.  Can that still be done?  Yes,

that can still be done.

Rule 1:24 leaves the statute intact, and the

constitutionality of the statute remains hotly contested

and -- unresolved and contested by both parties.  Indeed, the

defendant insists throughout his briefing that state

procedures established in Virginia Code 46.2-395 are

sufficient to safeguard protected property interests.  And
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that is in the memorandum of support of the motion to dismiss,

at page 31.

Plaintiffs also ask this Court to enjoin the

defendant from suspending driver's licenses in the future

until the system complies with the Constitution.  Can that

still be done?  Yes, that can still and must be done.  As long

as the statute remains intact, a missed payment will

automatically result in a suspended license because 46.2-395

treats everyone as if they are willfully defying a court

order.

It is of no moment that the General Assembly is

considering bills that may or may not address this issue.  As

the Court is aware, thousands of bills get filed every year

and only a few hundred or so pass.  The General Assembly's

consideration of this issue is of no moment; it is simply a

hope and a promise that those bills would pass, and that does

not make this action moot.

The defendant would actually be hard pressed to find

a case that was dismissed for prudential mootness just because

it presented difficult and important questions.  In each of

the cases cited by the defendant, the court dismissed the case

on grounds of prudential mootness only after the plaintiffs

had received the relief they requested, or intervening events

had made it impossible for the court to grant any relief

requested by the parties.
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And I could go through each of the case -- each of

the cases in turn, but suffice it to say that in S1 and S2 v.

Spangler, the case most heavily relied upon by the defendant,

the plaintiffs had pled in the alternative and received via a

settlement one of their requested alternatives.  Therefore,

they had been made whole and the court dismissed the case.

In this case, there are 914,450 reasons that this

Court must act now to resolve constitutional issues.  914,450

human beings, and counting, who are suffering as a result of a

serious violation of their constitutional rights.

We are not asking the Court to solve every problem

with the court collection system.  We are just asking for the

Constitution to be enforced with respect to the driver's

license suspension statute, which indisputably harmed clients

and will continue to affect their rights in the future.

This action was brought on behalf of nearly a million

people who can't drive to work, the grocery store, church,

school, or medical appointments because their licenses were

unconstitutionally suspended.  Rule 1:24 does not reinstate

the licenses of those people, nor does it prevent their rates

from growing each day that the statute continues to

automatically suspend people's driver's licenses just because

they are a day late or a dollar short.

And now Mr. Blank will come up to address the

procedural issues.  Thank you.
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MR. BLANK:  Your Honor, I'll start by trying to

address your very question about, if you're going to enter an

order, who are you going to enter that order to do what,

because I think that's important and practical.  Again, we're

here on the 12(b)(6), have we stated enough to get the relief

requested?

But I think that's an important point, and I will

start with -- I call it the "don't sue me" by the

commissioner, "sue the judges" argument, because that's the

first procedural argument.  I think it gets to the heart of

your question:  Who do you sue?  

They say go sue 323 state court judges.  But the

state court judges are not the ones that are responsible for

the enforcement of 395.  That's the key point to it.

Ms. O'Shea stood up and she cited to a bunch of the

sections of the code, but she didn't cite to the section that

answers your question.  She says DMV -- I think she said, or

someone from the other side said DMV is just the middleman.

DMV isn't the middleman, DMV is the end of the road.  DMV is

who you would have to say -- order them to put their licenses

back in effect.

How do we know that?  Because they don't cite to the

statute that is the key of this, and that is 46.2-200.  That

is what I think that the Court should focus on in answering

the question:  Who do I order?  The answer is right there in

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:16-cv-00044-NKM-JCH   Document 55   Filed 02/23/17   Page 53 of 74   Pageid#: 769 
JA516

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 147 of 392



    54

    

Stinnie, et al. v. Holcomb - 2/2/17

46.2-200.  It says, "There shall be a Department of Motor

Vehicles in the executive department, responsible to the

Secretary of Transportation.  The Department shall be under

the supervision and management of the Commissioner of the

Department of Motor Vehicles," the defendant.  Then the very

next sentence says:  "The Department shall be responsible for

the issuance, suspension, and revocation of driver's

licenses."

So the person that you would have to order is the

person that the General Assembly says shall be responsible for

the issuance, suspension of driver's license.  Because that's

what we're here about; that's what this case is about.

This case is about, again, when I stood up, automatic

suspension, the responsibility of the defendant, of a driver's

license without any post-default deprivation hearing.  This

case is about what Ms. Ciolfi just said, it's about the

reinstatement fee based on a lack of post-default deprivation.

THE COURT:  Well, couldn't the defendant say at the

time of conviction, when he is handed these papers and he sees

that my license is going to be taken, my license will be

suspended effective 30 days if I don't pay, and he knows he

cannot pay, he says, "I want to appeal just that aspect of the

conviction"?  Well, in the general district court you would

have to appeal the whole thing.  But he could do that?

MR. BLANK:  With all due respect, Your Honor, he
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couldn't at that point, because the issue of the suspension of

the license at that point is not in effect.  At the time of

the conviction, the way 395 works, it's the 30 days later.

They do say, again, in 30 days if you don't pay.  But at that

time --

THE COURT:  Well, if the judge told him to report to

jail in 30 days, not from the -- I mean, still he could appeal

it.

MR. BLANK:  You hit the nail right on the head;

that's exactly right.  The convictions, the underlying

convictions don't -- or, excuse me, the punishments on the

underlying convictions don't say "pay the fine," don't say

"pay the costs or go to jail."  That's not what the courts are

saying.  If the court said that, I agree with Your Honor, then

they could say, "I'm going to appeal the whole because I don't

want to go to jail."  It says pay the fine, pay the costs, or,

if you don't, in 30 days something is going to happen.

Well, again, maybe the person is standing up there

and says, "I am indigent today," maybe "I have a job coming,"

maybe something is going to happen, or maybe they're not

indigent that day and 30 days go by and something else

happens.  That's the key to this, it's the automatic nature in

30 days without that extra hearing that Ms. Ciolfi and

Ms. Kendrick just talked about.  That is the problem with 395;

that is the heart of it.
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So you're right, could they say that?  Maybe.  But

that's not what's at issue before that general district court

judge or the circuit court judge.  That's the problem with the

statute.  It's been the problem with the --

THE COURT:  Well, in reality, no one thinks about --

you go in and you're worried about whether you get convicted.

You get fined $15 and then they add 2- or 300 on top of it and

then -- but you don't get much relief when you get to the

circuit court on that.

MR. BLANK:  That's right.

THE COURT:  But just theoretically, he can appeal at

that time, go to the circuit court and appeal all of this up

the line.

MR. BLANK:  Appeal what, though, at that point?

THE COURT:  Well, he can appeal -- well, I mean costs

run with the conviction.

MR. BLANK:  But you're not appealing the suspension

of the license because it hasn't happened yet.  That's the

issue that we're talking about.  It's not the appealing of the

costs or fines.  Again, that's another point.  This is, again,

sue the judges; that's the argument.  But this isn't about the

judges' sentence, it's not about the judges' fine, it's not

about the cost that's been tacked on.  In whole, this is about

the DMV suspending the license without the hearing.

So, again, you're right, you could -- the plaintiffs
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could have appealed their issue in terms of the costs or the

fine.  They're not saying -- and I think our plaintiffs --

it's not that they don't want to pay that, it's that they

can't pay that.  And it's not they're not suspending --

appealing at that point their license suspension; it hasn't

happened yet.

It's that 30 days later when that computer, not an

order, and we've alleged that -- they said there's an order,

and they say the statute in 395 says "forthwith shall order."

But there is no order.  There is a due date, it comes, the

transmission goes to DMV, and then DMV suspends it.  

So your question, your hypothetical, "Could they do

it at the beginning?" again, as you said, from a practical

standpoint, it doesn't happen.  But I'm not even sure that

they could at that point say, "Hey, Judge, I'm appealing it."

But even if they could, some people wouldn't even know.

THE COURT:  Well, they wouldn't know, but -- 

MR. BLANK:  A change of circumstances could come

about that could cause them, even if they did know, to change.

I didn't mean to interrupt you, Your Honor.

THE COURT:  Hardly anyone would know.  I'm trying to

get the framework is it possible to appeal this all the way

up, so that you can get the constitutionality interest

determined without coming to a lower federal court to do so?

MR. BLANK:  I don't think you could.  And, again, I
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think it also would belie the point.

I'll give you another example where they say "Go sue

the judges."  You know, suing the DMV commissioner is not

unique or novel in the constitutional setting.  Again, you sue

a judge to stop the unconstitutional act in a prison, habeases

or something to that effect.  You don't go back and sue the

judge, you sue the Department of Corrections head.

Again, it's the same thing here, you sue the DMV

head.  Again, whether or not you have those opportunities or

not, the difference and the uniqueness about this statute --

and, again, I've searched, I've thought, I've looked at this

for a long, long time, but the uniqueness of this is that

automatic at the 30th day, without that hearing to come back

in.

And, again, Ms. Kendrick I think talked about that

child support.  That is the great example where the system is

there and you do get that chance to come back in.  But here

you didn't.  Could you have again in the child support

appealed that decision that you could possibly lose your

license in the future?  Again, it's that "could."  But here

it's that automatic on that second part.  That's the key here:

automatic, without the hearing, predeprivation.

So, again, this idea it goes through the judges,

that's wrong.  It's the DMV.  It's 46.2-200.  And I know

they'll point to 395 that says "forthwith the court shall,"
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but, again, that's beside the point.  The person that has the

ultimate responsibility for the suspension of our clients and

the 914,000, that's the commissioner of DMV.

They say the clerks are indispensable parties.

Again, that's not right.  That is wrong in terms of

indispensable.  They don't have an interest in the event here.

They're talking about the collection process, they're not

subject to multiple judgments.  They don't have anything to do

with the relief requested, which is that DMV suspends the

license, not the clerk.  The DMV is the one that reinstates

the license, not the clerk.

They may have paperwork, but they're not defending

any interest here.  The interest is:  Are you entitled to a

hearing, and are you entitled to it before the deprivation,

which 395 doesn't give you?  That is what's going to be the

heart of when we get to hopefully try this case.

The Eleventh Amendment.  Again, Ex Parte Young

answers this third fragmented shot from the shotgun approach.

The question in Ex Parte Young is, is there any connection

between the issue suspension of license, automatic

predeprivation, and the act of 395?  Of course there is.  I

just told you -- I just cited 46.2-200.  That's all the

connection you need.

The person we sued is the person that is responsible

under the statute for the suspension and issuance of licenses.
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That's all the connection that you need.  You can go to their

web site -- we put it in our complaint -- there's a whole page

on DMV that talks about license, reinstatement, requirements.

That's the DMV.  That's all you need under Ex Parte Young.

This idea of Eleventh Amendment gives Mr. Holcomb -- who, by

the way, obviously, we're not taking issue with Mr. Holcomb.

We think Mr. Holcomb is a good person.  He is actually the

president -- or was the president of the national association

that says this law shouldn't even be in effect.  It's the law

that we take issue with, but we have to sue him because he is

not the middleman but the man that's at the end of the train.

So, again, this idea that the Eleventh Amendment

somehow excuses this, it's not right.  Rooker-Feldman.  We

know what Rooker-Feldman says; it says you can't review a

judgment of the state court.  First of all, Thana, which was

just recently decided in 2016 said the Supreme Court has never

applied the doctrine to deprive a district court of subject

matter jurisdiction.  Again, their shot just simply misses the

mark here.

We don't think this Court should be an outlier to

deny jurisdiction based on a Rooker-Feldman doctrine.  But,

again, we're not asking the Court to look behind the

conviction of the petty theft or the speeding or driving or --

whatever that conviction is, we're not challenging that.  If

our person did the crime, then they should pay the punishment.
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The question is, are they too poor to do so and were they

automatically deprived of their right to drive before they got

the hearing.  Rooker-Feldman doesn't apply.

THE COURT:  Excuse me.  Do you see this as a facial

or applied challenge?

MR. BLANK:  At that point, when you're going to ask

the constitutional question, I would ask my constitutional

scholar is this a facial or an as-applied challenge?

MS. KENDRICK:  Yes, Your Honor.  Having given some

thought to this, I'm sure Your Honor is in a better position

to tell than I am.  I'm not exactly sure what the standard is

for a facial challenge, if it's Salerno which says that a law

has to be unconstitutional on all of its applications in order

to be struck down facially, or whether it's something else.

I'm not entirely sure that the Supreme Court is sure itself.

However, I think, Your Honor -- let's say this:  It

is certainly an as-applied challenge on behalf of an enormous

plaintiff class as to all of whom this law is

unconstitutional; that is, this law is constitutional when it

comes to people who are able to pay, it's unconstitutional

when it comes to people who are not able to pay.

Now, in effect, does that mean that the law, as it's

written, can stand?  No, Your Honor, it probably can't.  If

that makes this a facial challenge, then that's a facial

challenge.  But at the very least, it's an as-applied
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challenge with an enormous -- with the law being applied to an

enormous number of people on a basis that will just have to be

addressed in, I would think, the face of the law in order for

the law to pass muster going forward.

Is that responsive?

THE COURT:  Yes.

MS. KENDRICK:  I'm sorry.  Thanks.

MR. BLANK:  Your Honor, lastly and then I will sit

down, the statute of limitations, again, each of the

plaintiffs have a suspension in the last two years.  That

takes care of that argument.  But we can cite to Stinnie at

101, or Moore at 152, Taylor at 168, Russo at 251.  Those are

all the paragraphs in the complaint where we show they've been

suspended two years before the complaint was filed.  But their

original suspensions, as pled, also shows continued

enforcement.

Again, you had the Scott case and it was almost an

identical issue.  They claimed you can't have a harm because

it started two years before --

THE COURT:  What would be the difference in someone

who was wrongly convicted five years ago?  I mean you have

a -- the statute doesn't run every day he is in prison.

MR. BLANK:  I'm sorry?

THE COURT:  We have statutes of limitation on writs

of habeas corpus and it doesn't continue, it doesn't restart
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every day the person is in prison.

MR. BLANK:  Again, I think that one is a different

situation because I think there's a statute that talks about

that, with all due respect.  And this one I think it is more

akin to your decision in Scott, and the Fourth Circuit

decision in the Virginia Hospital Association.  It's the harm

that you look at that is continuing.  But even if that was the

case, if you wiped out one of them, it doesn't change their

harm because their license is still suspended because of the

other one.

They shouldn't be knocked out of court because for

some -- again, I think the argument from the defendant is, the

first defense would run out the clock before a second or third

unconstitutional deprivation occurred.  That is an

impossibility.  If, again, they somehow lost their license

because of this, or the suspension is again affected because

of this statute within the last two years, that's all that we

would need.  And we've pled that; it's there.  I think if you

look at the record, we should not be out on the statute of

limitations.

Your Honor, I will conclude and I will turn it back

over, we ask this Court to deny the motion to dismiss.  We're

here at an early stage, but it's a very detailed complaint.

It is a complaint that we spent a lot of time with, because I

haven't been in a case with this many people or this much at
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stake.  These people deserve to have that next stage.  Let us

come back and prove the unconstitutional deprivations here.

That's what we really want to do.  We want to deal

with this statute, to show the Court that it really is

unconstitutional, that it really has such a detrimental

effect, and the detrimental effect is because of the way the

statute ultimately is written, 395, having the automatic

suspension in place.

If you give us that chance, we will come back and we

will prove it beyond this 12(b)(6) standard.  They'll have

another day in court to try to knock us out, but we're ready.

We're ready to come prove it.  We have the plaintiffs to come

do it.  We'll have the experts to come in, if necessary.  We

just ask this Court let us finally deal with this

unconstitutional statute that has this automatic suspension

without a post-default predeprivation hearing.

Thank you, Your Honor.

THE COURT:  Thank you.  All right.  Do you wish to

respond?

MS. O'SHEA:  Yes.  I was making sure they were done,

Your Honor.

THE COURT:  Before you start, take the person that on

the date of conviction assumes he will be able to pay the fine

and costs within 30 days, but on the 29th day something

happens, it is impossible to pay the fine.  What can he do at
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that point to keep his license?

MS. O'SHEA:  He can go to the court clerk and ask for

a deferred payment plan or installment payment plan.  There is

nothing in the statute that says that it's all or nothing.

Instead, the statute --

THE COURT:  Is there a procedure set up to do that?

MS. O'SHEA:  It would be at the individual court

level as opposed to on the giant DMV statewide level.  The

individual courts are charged with administering and coming up

with installment plans and deferred payment plans.  The

statute also expressly provides that courts must, must make

community service available as an option.

THE COURT:  All that is in place today?

MS. O'SHEA:  Yes.  It was in place prior to

Rule 1:24.

THE COURT:  Okay.

MS. O'SHEA:  It is more enshrined and more developed

in Rule 1:24.  But if you look at 19.23-58, Subsection C,

that's the court can excuse the debt if they want to

provision, and the Virginia court of appeals interpreted that

several years ago as meaning that the debtor has the right to

come to court and ask for forgiveness.

The provisions of the statute itself that require

community service, required deferred installment payment plans

to be made available, those were enshrined in 46.2-395, prior
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to the enactment of Rule 1:24.

Now, the plaintiffs got up and they argued that

Rule 1:24 hasn't had any effect.  It went into effect

yesterday.  Of course, it hasn't had any effect yet; let's be

practical about it.  The Commonwealth of Virginia has an

interest --

THE COURT:  Well, going back to my original

hypothetical.

MS. O'SHEA:  Yes.

THE COURT:  On the 29th day you go into court, so

yesterday my world collapsed, I can't pay.

MS. O'SHEA:  Yes.

THE COURT:  Do you get immediate relief?

MS. O'SHEA:  Under Rule 1:24, the Court has to take

that into consideration.

THE COURT:  Well, consideration.  But when is the

effective date of my relief?  Because if nothing happens, 30

days from the date of conviction, my suspension is in effect.

MS. O'SHEA:  No, it's not in effect until the court

clerk sends the record to the Department of Motor Vehicles,

until the court makes the decision that the time for

suspension is now.  The court shall forthwith suspend the

license.

THE COURT:  Does it give the clerk any discretion not

to send the --
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MS. O'SHEA:  Not by the letter of the statute, no.

But, again, this is something that might be happening

individually on a court by court by court basis.  The fact

that different court clerks might make different decisions

about the types of payment plans to offer and the types of

relief to offer somebody who comes into their -- the clerk's

office on the 29th day doesn't render the entire statutory

scheme unconstitutional.

This is something that should be assessed on a

case-by-case basis at the court clerk level, against the court

clerks, not against the Commissioner of the Department of

Motor Vehicles, who has no knowledge of any of that, who has

no capacity, who has no ability to assess whether or not the

individual debtors have ability to pay versus unwillingness to

pay.

This is not a suit that has been brought against the

correct party.  The Fourteenth Amendment right to due process

of law, the Fourteenth Amendment right to equal protection of

the law, those are important constitutional rights; so is

Commissioner Holcomb's Eleventh Amendment right to

sovereignty.  That is equally as constitutionally guaranteed

as to the rights these plaintiffs now seek to assert.

I understand the appeal of the splashy federal class

action to try to remedy a perceived wrong.  This is not the

right vehicle for that suit.  If they wish to address ability
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to pay, if they wish to address their license suspension, they

should take this to the state courts, they should take it to

the state courts at issue, that issued the criminal

convictions, issued the orders in the first place, suspended

their license in the first place.  They should not bring it in

federal court and ask this Court to insert itself into ongoing

state decision-making process.  That is what they have done.

It is improper.  This is not the right vehicle for their claim

and that is why we're asking the Court to dismiss it.

THE COURT:  Okay.

MR. BLANK:  Your Honor, I know it is a little

unorthodox, but do you mind if we answer that question?

THE COURT:  I will give the defendant the last word,

but --

MS. KENDRICK:  Yes, Your Honor.

Your Honor, just to address something that was just

raised about -- I believe it was about the Ohree case and

about the procedures that are available to people before a

driver's license suspension, just to make two quick points on

that, Your Honor.  One is that if you go back to the contempt

analogy or the child support analogy, none of those processes

get at the question of what happens at time 2 when the

person's driver's license is in jeopardy.  So our main

contention here is that it is irrelevant what is happening

before the point in which the license is in jeopardy.
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Nevertheless, Your Honor, if that background factual

scheme matters to you, I would urge you not to rely on the

defendant's rosy depiction of the facts here.  If everything

that the defendant said about payment plans and community

service were true, you would not have 114,000 (sic) Virginia

drivers without their licenses, and Rule 1:24 would never have

been necessary in the first place.  Instead, you have all

hundreds of thousands of suspensions.

And I direct Your Honor to a few parts of our

complaint which, of course, the facts alleged have to be taken

as true at this point.  The vast majority of people are never

put on payment plans, at paragraphs 310 to 311; only 4 percent

of cases resulted in a payment plan of any kind.  And we also

allege that most payment plans are one size fits all.  The

plaintiffs of ours who have been put on payment plans, they

were one size fits all, they were not tailored to ability to

pay at all.  44 percent of debtors default without being put

on a plan.  The other 50-some, they pay the fines, they move

on.  So this is all debtors, not just people who are unable to

pay.

Our plaintiffs were never informed of alternatives

like community service, and many jurisdictions don't offer it.

This is complaint 316 to 317.  The statute here is 19.2-354.

Section C says, "The court shall establish a program of

community service."  It then goes on, it shall establish a
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program "and may provide an option to a person upon whom fines

and costs have been imposed for community service."  So,

essentially, they must establish a community service payment

plan and then they need not offer it to anybody.

And none of our plaintiffs were given a community

service option.  They were never informed of alternatives like

community service.  They were never told or given any

indication that the Commonwealth cared in the least whether

they could afford to pay or not, complaint paragraphs 64 and

99.

Your Honor, just I would also note that the case, the

Ohree case out of the Virginia courts, is a case from 1998.

To the extent that there are factual findings there, I don't

know that they have any bearing at all on the situation in

2017.  And I would humbly submit that the facts alleged in the

complaint are reason enough to continue on this ground.

THE COURT:  All right.  I will let you respond.

MR. BLANK:  Your Honor, if I may just to answer --

follow up one thing, because I want to make sure your point is

directly answered on this issue of the go back and it should

be done at the state court level, because I think that's the

question:  At the 29 day, what could they do?  And she says go

back.

But the reason that we are here is that they should

not go back with the albatross of the automatic suspension
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around their neck.  There isn't a practical way, on the 29th

day, if somebody, again, figures out they can't do it, to get

a predeprivation notice that this is going to happen, for the

court to then take it up.  They say go back to the court.  The

problem is, on the 30th day DMV suspends it, and they are

going back with an automatically suspended license without a

predeprivation hearing.

That's what we're asking this Court ultimately to

address in 395.  Take away the automatic, give them --

ultimately, somebody should give them the hearing.  Then they

can go back to the state court judge just like they do in the

child support.  That's the problem with what she just said.

THE COURT:  Okay.

MS. O'SHEA:  I think the rebuttals that the Court has

just heard make clear that their problem is with the court

clerks not with the Commissioner of the Department of Motor

Vehicles.  They say the court clerks didn't tell us about

community service options, the court clerks didn't make the

right kind of deferred payment options available, the court

clerks didn't appropriately consider our ability to pay.

Their issue is with the court clerks, it's not at the

statewide --

THE COURT:  Does the statute require the court clerk

to make those options available?

MS. O'SHEA:  Yes.  Community service, yes.  Rule 1:24
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now also, in conjunction with that, requires court clerks to

consider ability to pay when issuing and to --

THE COURT:  Still you immediately -- your license is

suspended until you get through this hearing where you show

that you are unable to pay.

MS. O'SHEA:  If it gets that far, yes.

THE COURT:  Well, but --

MS. O'SHEA:  But the court can forgive the debt.  The

court has the authority to reinstate the license; that's part

of the statute.

THE COURT:  Reinstate it after -- you say you go in

on the 29th day --

MS. O'SHEA:  Yes.

THE COURT:  -- ask for reinstatement.  You don't

necessarily --

MS. O'SHEA:  Well, on the 29th day, it hasn't been

suspended yet.

THE COURT:  Well, on the day that it is suspended,

you have lost your license.

MS. O'SHEA:  Yes.

THE COURT:  Okay.

MS. O'SHEA:  So the analogy I will draw, they keep

referencing child support, so I will use child support as an

example as well under the context of the Eleventh Amendment

and the appropriate parties to have sued here.
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If a court issues an order compelling someone to pay

child support, and then corresponding with that order a

garnishment order goes to the person's employer, and the

employer, pursuant to the court order, pulls wages out of that

person's paycheck every month, and the individual doesn't like

the amount of wages that are getting pulled out of his

paycheck, because he says, "You know what, that's too much

money, I can't afford the amount of money that is being

garnished from my paycheck every month."  He doesn't sue his

employer; he goes back and he challenges the court order that

issued that in the first place.  Here the right place to go is

to the court and the court clerks, because they are the people

who set the ball in motion, and the Department of Motor

Vehicles is simply complying with that statutory directive.

The plaintiffs cannot ignore their state-provided,

state-created remedies in state court and just flee to federal

court claiming a constitutional violation.  That is what they

have done and the defendant is asking this Court not to

tolerate it and to dismiss this action.

THE COURT:  Okay.  Thank you all.

(Court recessed at 3:34 p.m.) 
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CERTIFICATE 

I,  Judy K. Webb, certify that the foregoing is a 

correct transcript from the record of proceedings in 

the above-entitled matter. 

 

/s/  Judy K. Webb Date:  2/23/2017 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

 
 
DAMIAN STINNIE, ET AL., 
  Plaintiffs, 
 

v. 
 
RICHARD D. HOLCOMB, IN HIS OFFICIAL 
CAPACITY AS COMMISSIONER OF THE VIRGINIA 
DEPARTMENT OF MOTOR VEHICLES, 
 

Defendant. 

 
 
CASE NO. 3:16–cv–00044 

 
 

MEMORANDUM OPINION 
 
 
JUDGE NORMAN K. MOON 

 
 Damian Stinnie owes fees, fines, and costs to Virginia’s courts.  He cannot pay them, so 

Virginia law requires that his driver’s license be suspended until he pays.  But the suspension 

makes it difficult to get and keep a job.  In other words, because he cannot pay the fees, his 

license is suspended, but because his license is suspended, he cannot pay the fees.  Caught in this 

cycle, Stinnie and others have sued the Commissioner of Virginia’s Department of Motor 

Vehicles (“DMV”).  They argue that the Commissioner suspended their licenses and that those 

suspensions violated their federal constitutional rights to due process and equal protection.    

Because jurisdiction is absent from the current iteration of this lawsuit, the Constitution 

prevents this Court from ruling on the substance of Plaintiffs’ due process and equal protection 

challenges, however meritorious they may prove to be when decided in a proper forum. 

First, Congress and the Constitution have not granted federal district courts the authority 

to hear appeals from state courts.  The U.S. Supreme Court is the only federal court authorized to 

do so.  Because this case involves allegedly unconstitutional suspension orders of Virginia state 

courts, Plaintiffs must seek relief from Virginia’s appellate courts and ultimately the U.S. 

Supreme Court, not this Court. 

Case 3:16-cv-00044-NKM-JCH   Document 56   Filed 03/13/17   Page 1 of 35   Pageid#: 791 
JA538

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 169 of 392



2 
 

Second, the Constitution empowers a federal court to hear a case only if the court could 

fix the harm plaintiffs allegedly suffered at the hands of the defendant.  Here, because the state 

courts (not the Commissioner) suspended the licenses, the complained-of injury is not fairly 

traceable to the Commissioner and cannot be fixed by a court order against him. 

Third, the Constitution’s Eleventh Amendment forbids certain kinds of lawsuits in federal 

court against States.  The Supreme Court has recognized, however, that the Eleventh 

Amendment does not prohibit lawsuits seeking to stop a state official from violating federal law.  

But this exception applies only when the state official has a special relationship to the 

supposedly unlawful conduct.  Because that special relationship is absent here, the exception is 

inapplicable, and the Eleventh Amendment bars the case against the Commissioner. 

This Court reiterates it is not deciding whether Virginia’s license suspension scheme is 

unconstitutional.  All this Court is deciding (indeed, all it has the legal authority to decide) is that 

it lacks the lawful ability to rule on the merits of Plaintiffs’ challenge, at least as this lawsuit is 

currently constituted.  Thus, the Commissioner’s motion to dismiss will be granted. 

OVERVIEW 

Part I of this Opinion explains the standard of review.   

In Part II, the Court broadly outlines the allegations in Plaintiffs’ Complaint.   

Part III discusses the exact nature of Plaintiffs’ constitutional challenge.  Plaintiffs make 

clear that they challenge their license suspensions issued (in their view) by the Commissioner 

pursuant to Va. Code § 46.2-395(B).   

Next, Part IV analyzes the text, structure, and meaning of § 46.2-395.  This analysis 

reveals that a suspension under § 46.2-395 is done by the state court, not the Commissioner, for 

failure to pay court costs and fines.     
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Part V explains that this case is barred from federal district court by the Rooker-Feldman 

doctrine.  Generally speaking, that doctrine holds that federal courts (other than the Supreme 

Court) cannot hear challenges to state court orders, like those at issue here. 

In Part VI, the Court concludes that Plaintiffs lack constitutional standing in this case to 

challenge their suspensions.  The harm they complain of (unconstitutional license suspensions) 

was not caused by the Commissioner.  Ordering the Commissioner to “reinstate” the licenses 

would neither be related to the constitutional violation nor remedy the underlying suspensions. 

Part VII finds that the Commissioner is not sufficiently responsible for and associated 

with the suspensions, and as such he is entitled to Eleventh Amendment immunity. 

Finally, Part VIII notes other jurisdictional issues. 

I. STANDARD OF REVIEW 

The Commissioner argues that the Complaint fails to allege a claim for relief.  Under the 

associated standard, the Court assumes the truth of the Complaint’s factual allegations and draws 

reasonable inferences in Plaintiffs’ favor, but it does not adhere to the Complaint’s legal 

conclusions, unadorned labels, conclusory statements, and formulaic recitation of the elements.  

See Ashcroft v. Iqbal, 556 U.S. 662, 678, 680–81 (2009).  The Court may consider attachments 

to the Complaint.  Leichling v. Honeywell Int’l, Inc., 842 F.3d 848, 851 (4th Cir. 2016).   

The Commissioner, though, also seeks dismissal for lack of jurisdiction.  He does not 

specify whether he mounts a “facial” challenge to the Complaint or a “factual” one based on 

additional evidence.  As his only submissions were judicially noticeable state court orders (dkts. 

10-1, 30-1) and the parties did not seek an evidentiary hearing, the Court concludes it is a facial 

one.  See 24th Senatorial Dist. Republican Comm. v. Alcorn, 820 F.3d 624, 629 (4th Cir. 2016) 

(distinguishing facial from factual challenges to jurisdiction).  Accordingly, the Court applies the 
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familiar Twombly/Iqbal standard, taking care not to accord the “presumption of truth to 

conclusory statements and legal conclusions contained in [the] complaint.”  Beck v. McDonald, 

No. 15-1395, -- F.3d --, 2017 WL 477781, at *4 (4th Cir. Feb. 6, 2017).  Importantly, this rule 

applies even when legal conclusions are couched as factual allegations.  Papasan v. Allain, 478 

U.S. 265, 286 (1986); SD3, LLC v. Black & Decker, Inc., 801 F.3d 412, 422 (4th Cir. 2015).1 

II. THE ALLEGATIONS 

A. The Plaintiffs 

Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo are indigent 

Virginians who have suspended driver’s licenses “for failure to pay court costs and fines that 

they could not afford.”  (Complaint ¶ 1).  They allege that their suspensions were “automatic and 

mandatory upon default.”  (Id. ¶ 4).  They request declaratory and injunctive relief against the 

Commissioner to: 

address and remedy the systemic, pervasive, and ongoing failure of the 
Commonwealth to provide basic protections afforded by the Due Process and 
Equal Protection Clauses of the United States Constitution before taking the harsh 
enforcement measure of suspending driver’s licenses against indigent people 
whose poverty prevents them from paying debts owed to courts. 
 

(Id. ¶ 6).  Plaintiffs “seek to represent a class consisting of all persons whose Virginia’s driver’s 

licenses are suspended due to unpaid court debt and who, at the time of the suspension, were not 

able to pay due to their financial circumstances.”  (Id. ¶ 373 (emphasis added)). 

                                                 
1  E.g., Anand v. Ocwen Loan Servicing, LLC, 754 F.3d 195, 198–99 (4th Cir. 2014); Cook 
v. Howard, 484 F. App’x 805, 810 (4th Cir. 2012) (disregarding “legal conclusions 
masquerading as factual allegations” which were “inaccurate legal conclusions at that”).   While 
not deferring to the Complaint’s legal conclusions and “naked assertions,” Iqbal, 556 U.S. at 
678, the Court—in recounting the Complaint—will nonetheless at times refer to them to provide 
context for the reader.   
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 They contend that “DMV is the entity responsible for the issuance, suspension, and 

revocation of driver’s licenses.”2  (Complaint ¶ 22).  A driver’s license is critical for life 

functions such as employment, education, and family care.  (Id. ¶¶ 30–31).  In recent years, 

hundreds of thousands of Virginians allegedly have had their licenses suspended for failure to 

pay court costs and fines.  (Id. ¶¶ 32–33).  Such suspensions “can trap the poor in an impossible 

situation: inability to reinstate their licenses without gainful employment, yet inability to work 

without a license.”  (Id. ¶ 34).   

“Plaintiffs’ licenses,” they claim, “were suspended by the Defendant[3] immediately upon 

their default, without any inquiry into their individual financial circumstances, or the reasons 

underlying their failure to pay.”  (Complaint ¶ 39 (emphasis added)).  They cannot enter into 

repayment installment plans, either because the state courts to which they own money do not 

have such plans or because they cannot afford the plans that are offered.  (Id. ¶ 41).   

Mr. Stinnie is the lead named plaintiff.  He received four traffic citations in late 2012 or 

early 2013, three of which resulted in conviction and over $1,000 in fines and court costs.  

(Complaint ¶¶ 53–54, 57, 61).  Earning only $300 per week, he was unable to pay off this debt, 

leading—according to him—the Commissioner to suspend his license on May 20, 2013, without 

assessing whether he had the ability to pay.  (Id. ¶¶ 61–67).  Stinnie was cited seven days later 

for driving on a suspended license.  (See id. ¶ 68; Va. Code § 46.2-301).  He was convicted of 

                                                 
2  This statement of law is discussed later.  Virginia Code § 46.2-200 does provide that the 
DMV generally “shall be responsible for . . . the issuance, suspension, and revocation of driver’s 
license,” but it does not grant the DMV exclusive authority to suspend licenses.  In more specific 
circumstances, courts are instead granted that authority.  See infra pages 15–16 and footnote 19; 
e.g., Va. Code § 46.2-395(B) (providing that “the court shall forthwith suspend” a convict’s 
license if fines and costs are not “immediate[ly] pa[id] in full”); Va. Code § 46.2-301(D) 
(providing that “the court shall suspend” the license of person convicted of driving on a 
suspended license). 

3  See supra footnote 1 and accompanying text. 
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this offense on September 19, 2013, while still hospitalized for lymphoma.  (Complaint ¶ 73).  

He incurred additional fines and court costs for that conviction, further hampering his financial 

situation, as did medical treatments he needed to fight lymphoma.  (Id. ¶¶ 68–78).   

This cycle repeated itself in 2016 when—after battling poor health, homelessness, and a 

dire financial situation—he received more fines and costs for reckless driving and driving on a 

suspended license.  (Complaint ¶¶ 89–99).  As of July 2016, Stinnie owed $1,531 in costs and 

fines to various state courts.  (Id. ¶¶ 111–18).  He cannot afford to pay this amount given his 

limited income and payments for his car, which doubles as shelter when he cannot procure 

housing.  (See id. ¶¶ 105–10).   

As for Plaintiffs Moore, Taylor, and Russo, their particular circumstances differ 

somewhat from Stinnie (e.g., their underlying charges of conviction, the severity of their 

indigency and causes thereof), but the basic pattern is the same.  All were convicted of some 

traffic violation or crime, thus incurring court costs, fees, and fines they could not afford to pay.4  

Their licenses were suspended as a result, frustrating their ability to provide for themselves and 

creating a risk of additional convictions if they drove in an effort to do so.  (See Complaint ¶ 

341).  Additional convictions (for driving suspended or other infractions) followed, 

compounding their financial situation and providing further bases for suspension.   

 B. The Alleged “License-for-Payment Scheme”5 

Under Virginia law, a judge in a criminal case resulting in conviction notifies the clerk of 

the costs incident to the proceeding.  Complaint ¶ 259; Va. Code § 19.2-335.  The clerk then 

aggregates this information into a statement; the total is considered both a criminal fine and a 

                                                 
4  See, e.g., Complaint ¶¶ 123–24, 136, 140, 152, 166–70, 173, 176–77, 182–83, 192, 212, 
224–25, 229, 231–34, 252–53. 

5  See supra footnote 1 and accompanying text. 
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judgment in favor of the Commonwealth.  Id. ¶¶ 259 (citing Va. Code § 19.2-336), 272–73 

(citing Va. Code §§ 17.1-375.5, 19.2-336).  Interest begins to accrue on the 41st day after the 

final judgment.  (Id. ¶ 280; Va. Code § 19.2-353.5).  Particular kinds of costs and fees may be 

assessed depending on the nature of the case.  (Complaint ¶¶ 261–64).  However, Virginia’s 

general district and circuit courts6 have uniform cost-and-fee schedules that do not vary based on 

the ability to pay.  (Id. ¶¶ 268–71; dkts. 1-1 & 1-2).   

At trial (or by mail to those convicted in absentia), the general district and circuit courts 

provide defendants with forms (Form DC-210 in the general district court and Form CC-1379 in 

the circuit court, hereinafter “Suspension Forms”) explaining that nonpayment of costs or fines 

results in a suspended license; these Suspension Forms—which are attached to and referenced in 

the Complaint—do not mention the ability to pay.  (Complaint ¶¶ 275, 277–78; see dkts. 1-3 & 

1-4).  Significantly, both Suspension Forms indicate that the defendant: 

can avoid this suspension [of his driver’s license] going into effect only if the 
court actually receives payment in full . . . by the effective date of this 
suspension . . . .  If payment in full is not received by the Court within 30 days of 
sentencing, the suspension goes into effect . . . .  

 
(Dkt. 1-3 at ECF 3, Part I; dkt. 1-4 at ECF 3, Part I (emphasis added)). 

If “immediate payment” is not received, the person’s driver’s license is suspended 

“automatically,” without any inquiry into the reasons for default.  (Complaint ¶¶ 284–85 (citing 

Va. Code § 46.2-395)).  According to Plaintiffs, the Commissioner suspends the licenses.7  (Id. 

¶¶ 66, 103, 129, 152, 174, 179, 227).  Through administrative channels, the suspension is 
                                                 
6  These are two trial-level courts in Virginia.  To simplify, general district court operates 
largely as a small claims and traffic offense court, whereas circuit courts are the forum for larger 
civil claims, criminal prosecutions, and de novo appeals from rulings of the general district 
courts.  See generally Va. Code §§ 16.1-77, 17.1-513. 

7  As discussed infra, however, the statute unambiguously states that “the court shall 
forthwith suspend” the license, a point supported by the Suspension Forms.  Va. Code § 46.2-
395(B) (emphasis added); see supra footnote 1 and accompanying text.   
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communicated to the DMV, where an employee makes a data entry concerning it.  (See id. ¶¶ 

286–89, 294).  Individuals who cannot pay their costs or fines within 30 days may make 

alternative payment arrangements with the state court to toll the effectiveness of their 

suspensions; the contours of these payment plans, however, vary and are not available in all of 

Virginia’s trial courts.  (See id. ¶¶ 296, 302–19). 

III. The Nature of Plaintiffs’ Challenge 

The Complaint is often critical of Virginia’s courts’ failure to consider Plaintiffs’ 

indigency or ability to pay fines and costs.  (Complaint ¶¶  62, 64, 75, 99, 125, 138, 171, 204, 

226).  Plaintiffs also oppose Virginia’s overall legal structures and procedures for assessing court 

costs, suspending licenses, communicating the suspensions, and reinstating licenses:  They 

bundle these aspects together and label them collectively as a “payment-for-license scheme” or 

“system,” or an “unlawful court debt collection scheme” or “system.”  (See id. ¶¶ 259–320, 335, 

341, 372, 403, 405–06, 412, 416, 422, 427–28, 432, 440, 445–46, 449).   

The true gravamen of the Complaint, though, is the suspension of Plaintiffs’ licenses, 

which Plaintiffs repeatedly assert was done by the Commissioner without notice or consideration 

of their ability to pay.  (Complaint ¶¶ 39, 66, 67, 103, 129–30, 152–53, 174–75, 179–80, 227–28, 

251, 370, 412; see dkt. 21 (hereinafter Pls’ Br.) at 11 (“the gravamen of Plaintiffs’ Complaint [is] 

Va. Code § 46.2-395’s automatic suspension of driver’s licenses”).  Thus, Plaintiffs ask the 

Court “to enjoin the [Commissioner] from issuing orders of driver’s license suspension against 

the Plaintiffs and the Class Members,” and to declare “that the [Commissioner’s] policies, 

practices, acts, and/or omissions as described herein” are unlawful.  (Id. ¶¶ 374, Prayer for Relief 

(c); see also id. Prayer for Relief (d), (e)).   
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While these requests are somewhat broad (given the number and scope of the “policies, 

practices, and acts” the Complaint recounts), Plaintiffs have specified what this case boils down 

to and what they challenge as unconstitutional:  Virginia Code § 46.2-395, entitled “Suspension 

of license for failure or refusal to pay fines or costs.”  Specifically, they: 

seek injunctive and declaratory relief against Defendant Richard D. Holcomb in 
his official capacity for his actions in suspending their licenses pursuant to Va. 
Code § 46.2-395(B).   

 
(Pls’ Br. at 7 (emphasis added); see id. at 11, 22, 24–25, 29–30, 42–43; dkt. 55 (Hr’g Tr.) at 24 

(Plaintiffs’ counsel: “This is about the driver’s licenses.”), 49–50 (“Plaintiffs are challenging an 

unconstitutional statute,” § 46.2-395).  Plaintiffs emphasize this repeatedly.8  And the Class they 

seek to represent is comprised of individuals who both (A) have suspended licenses for 

nonpayment of court costs and (B) could not pay their costs at the time of suspension.  

(Complaint ¶ 373). 

Plaintiffs maintain they “are simply asking this Court to order Defendant to stop 

engaging in an unconstitutional practice—the automatic suspension of driver’s licenses without 

notice, without a hearing, and without regard for inability to pay.”  (Pls’ Br. at 3).  They “simply 

ask that Defendant cease suspending driver’s licenses” and reinstate their own.  (Id. at 15).  But 

an examination of Va. Code § 46.2-395 reveals the matter is not as simple as Plaintiffs contend. 

 

                                                 
8  See, e.g., Pls’ Br. at 10 (“Plaintiffs challenge as unconstitutional Va. Code § 46.2-395’s 
automatic and mandatory suspension of driver’s licenses.”), 11 (“the gravamen of Plaintiffs’ 
Complaint [is] Va. Code § 46.2-395’s automatic suspension of driver’s licenses”), 14 
(“Plaintiffs’ requested relief [is] enjoining the Defendant from suspending driver’s licenses 
automatically under Va. Code § 46.2-395. . .”), 19 (“Defendant . . . suspends their licenses 
without providing any post-default notice or hearing regarding their ability to pay the fines and 
costs”), 20 (“the harm results from Defendant’s independent act of suspending the driver’s 
license”), 34 (“They are challenging the automatic suspension of their driver’s licenses by 
Defendant for being unable to pay”).   
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IV. THE TEXT AND MEANING OF VIRGINIA CODE § 46.2-395 

The foundational principle of statutory interpretation is that the examination of a law 

must begin with its text.  See United States v. Neuhauser, 745 F.3d 125, 128 (4th Cir. 2014).  The 

analysis often concludes there too:  “When the text of the statute is clear, our interpretive inquiry 

ends.”  Fogerty v. Fantasy, Inc., 510 U.S. 517, 538 (1994); e.g., Octane Fitness, LLC v. ICON 

Health & Fitness, Inc., 134 S. Ct. 1749, 1755 (2014).  The Court applies the “fundamental canon 

of statutory construction that words will be interpreted as taking their ordinary, contemporary, 

common meaning.”  United States v. Serafini, 826 F.3d 146, 149 (4th Cir. 2016). 

A. The Framework 

 1. Subsection (B) 

Plaintiffs challenge the constitutionality of their suspensions under Va. Code 46.2-

395(B), which reads in critical part as follows: 

In addition to any penalty provided by law and subject to the limitations on 
collection under §§ 19.2-340 and 19.2-341, when any person is convicted of any 
violation of the law of the Commonwealth . . .[9] and fails or refuses to provide 
for immediate payment in full of any [fines or costs10] lawfully assessed 
against him, or fails to make deferred payments or installment payments as 
ordered by the court[11], the court shall forthwith suspend the person’s privilege 
to drive a motor vehicle on the highways in the Commonwealth. The driver’s 
license of the person shall continue suspended until the [fines or costs] ha[ve] 
been paid in full.  However, if the defendant, after having his license suspended, 
pays the reinstatement fee to the [DMV] and enters into an agreement under § 
19.2-354 that is acceptable to the court to make deferred payments or installment 
payments of unpaid [fines or costs] as ordered by the court, the defendant’s 
driver’s license shall thereby be restored . . . . 

                                                 
9  The omitted language refers to convictions for violating the laws “of the United States or 
of any valid local ordinance.”  That language is not relevant to this case.   

10  The full text is “any fine, costs, forfeitures, restitution, or penalty.”  For brevity, the Court 
uses the phrase “fines or costs” throughout this Opinion. 

11  Virginia courts are authorized to arrange deferred payments or installment plans to help 
individuals pay off court fines and costs.  See Va. Code § 19.2-354. 
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(boldface and italicized emphasis added).  Several points about this passage merit attention.   

First, at the moment of conviction in a Virginia criminal case, full payment of any 

assessed fines and costs is due “immediate[ly].”   

Second, if the defendant does not make immediate payment, his driver’s license is 

suspended “forthwith”—meaning immediately or without delay.12  Plaintiffs acknowledge that 

the suspension is “automatic” and “immediate” upon nonpayment.  (See Complaint ¶¶ 284–85; 

Pls’ Br. at 2, 4, 10).  Every conviction involving a fine or costs thus effectively includes the 

suspension of the person’s license (see Suspension Forms), although in many instances the 

defendant may make payment shortly thereafter.13  In other words, the suspension may be brief, 

but it continues “until the fines, costs, forfeiture, restitution, or penalty has been paid in full.”  

(As discussed shortly, however, the effective date of the suspension is difference from the date of 

the suspension itself.) 

Third and critically, the suspension is unequivocally and unambiguously ordered by the 

court.  As the statute plainly says:  “the court shall forthwith suspend the person’s privilege to 

drive a motor vehicle.”  Va. Code § 46.2-395(B) (emphasis added); see Pls’ Br. at 4 n.2 (“it is the 

court that issues the order of suspension . . .”).  This cuts to the heart of Plaintiffs’ case, which 

rests on their licenses being suspended by the Commissioner. 

 

 
                                                 
12  See Black’s Law Dictionary (10th ed. 2014) (“immediately; without delay”); Merriam 
Webster’s Collegiate Dictionary 458 (10th ed. 1994) (“immediately”); Webster’s New World 
Dictionary 241 (1984) (“without delay”); American Heritage Dictionary of the English Language 
(1976) (William Morris, ed.) (“at once; immediately; without delay”). 

13  While a defendant may have his license restored by reaching an alternative payment plan 
with the sentencing court pursuant to Va. Code § 19.2-354 and then paying DMV an 
administrative reinstatement fee, this process occurs only “after having his license suspended” in 
the first place.  Va. Code § 46.2-395(B) (emphasis added). 
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 2. Subsection (C) 

The subsequent portion of the statute, Subsection (C), dovetails with Subsection (B) and 

further explains how the statute operates.   

Before transmitting to the Commissioner a record of the person’s failure or 
refusal to pay all or part of any [fines or costs] or a failure to comply with an 
order issued pursuant to § 19.2-354, the clerk of the court that convicted the 
person shall provide or cause to be sent to the person written notice of the 
suspension . . . , [which is] effective 30 days from the date of conviction, if the 
[fine or cost] is not paid prior to the effective date of the suspension as stated 
on the notice.  

Notice shall be provided to the person at the time of trial or shall be mailed by 
first-class mail to the address certified on the summons or bail recognizance 
document as the person’s current mailing address, or to such mailing address as 
the person has subsequently provided to the court as a change of address. If so 
mailed on the date of conviction or within five business days thereof, or if 
delivered to the person at the time of trial, such notice shall be adequate notice of 
the license suspension and of the person’s ability to avoid suspension by paying 
the [fines or costs] prior to the effective date. No other notice shall be required to 
make the suspension effective. A record of the person’s failure or refusal and 
of the license suspension shall be sent to the Commissioner if the [fine or cost] 
remains unpaid on the effective date of the suspension specified in the notice 
or on the failure to make a scheduled payment. 

Va. Code § 46.2-395(C) (boldface and italicized emphasis added).  This provision distinguishes 

several concepts, including:  the suspension itself; the effective date of the suspension; and a 

“record” of nonpayment.  

 Subsection (C) requires the court clerk to provide the person with “notice of the 

suspension” made by the court pursuant to Subsection (B).  But Subsection (C) also makes clear 

that the suspension is not “effective [until] 30 days from the date of conviction.”  If the fines and 

costs are paid during this 30-day grace period, then—as Subsection (B) contemplates—the 

suspension is lifted before ever going into effect.   
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 If, however, payment is not made within the 30-day window, two things occur.  First, the 

suspension order becomes effective, that is, legally “enforceable.”14  So, for instance, a defendant 

could be charged and successfully prosecuted anew with driving on a suspended license if he 

drives on the 31st day, but not before.   

Second, nonpayment after 30 days results in the court clerk transferring certain 

information to the Commissioner.  The clerk transmits a record of the defendant’s nonpayment.  

But the clerk also sends a record “of the license suspension” to the Commissioner.  Va. Code § 

46.2-395(C).  In other words, the suspension is a legal reality that preexists any involvement 

whatsoever from the Commissioner.  This comports perfectly with Subsection (B), which made 

clear that the state court (not the Commissioner) suspends the license.   

 3. The Suspension Forms 

The Suspension Forms used by Virginia’s courts and attached to the Complaint also 

affirm the correct understanding of the statute.  (See dkts. 1-3 & 1-4).  Both Suspension Forms 

include a “PART I” which is an “ACKNOWLEDGMENT OF SUSPENSION OR 

REVOCATION OF DRIVER’S LICENSE.”  (Dkt. 1-3 at ECF 2, 3; dkt. 1-4 at ECF 3 

(boldface and capitalization in original)).  The Forms allow for identification of the following 

basis for suspension:   

I acknowledge that I have been notified that my driver’s license/driving privilege . 
. . has been suspended . . . effective thirty day from the date of sentencing . . . 
pursuant to Va. Code § 46.2-395 as a result of my failure to pay all or part of my 
fines, costs, forfeiture, restitution, and/or penalty of $ ___ plus any additional 
court-appointed attorney fee, if applicable. 

 

                                                 
14  Black’s Law Dictionary (10th ed. 2014); see Merriam Webster’s Collegiate Dictionary 
368 (10th ed. 1994) (defining “effective” as “being in effect; operative,” as in “the tax becomes 
effective next year”); American Heritage Dictionary of the English Language (1976) (William 
Morris, ed.) (“Operative; in effect” as in “The law is effective immediately”).   
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(Dkt. 1-3 at ECF 2; see dkt. 1-4 at ECF 2 (using similar language)).  The circuit court Form even 

refers to itself as an “Order and Notice” and includes blanks for the circuit judge’s signature.  

(Dkt. 1-3 at ECF 2, 3).  Each Form includes space for the defendant’s signature and then affirms: 

I understand that I can avoid this suspension [of my driver’s license] going into 
effect only if the court actually receives payment in full of such [fines and costs] 
by the effective date of this suspension . . . .  If payment in full is not received by 
the Court within 30 days of sentencing, the suspension goes into effect . . . .  
 

((Dkt. 1-3 at ECF 3; dkt. 1-4 at ECF 3 (emphasis added)).  Accordingly, the Forms track the 

distinction between a suspension—issued by courts under Subsection (B)—and its effective date 

30 days later (which triggers the clerk’s obligation under Subsection (C) to send the 

Commissioner a record both of the suspension and of nonpayment). 

 B. Plaintiffs’ Position 

Plaintiffs repeatedly contend that the Commissioner suspended their licenses.  Yet they 

concede in a footnote that the Commissioner “correctly points out that, under Va. Code § 46.2-

395, it is the court that issues the order of suspension . . . .”  (Pls’ Br. at 4 n.2).  Plaintiffs do not 

yield completely, though.  Rather, they argue that they: 

have alleged (Compl. ¶¶ 286-89) that the ‘order of suspension’ is nothing more 
than a transmittal of a record of non-payment and that it is the Defendant who 
actually suspends the license, which only he has the authority to do under § 46.2-
200.  
 

(Id. (emphasis added)).  This argument is unavailing.  It misstates both the cited allegations of 

the Complaint (which do not equate a record of nonpayment with a suspension order) and the 

law (which distinguishes between the two). 

For one, a record of nonpayment and the suspension order are two separate things.  

Plaintiffs do allege that “the court transmits a person’s record of nonpayment” to the DMV.  

(Complaint ¶ 286). But the Complaint does not allege—as the above-quoted portion of Plaintiffs’ 
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brief contends—that the record of nonpayment is the same thing as a suspension order.  (See id. 

¶¶ 287–89).  The allegation recounts only part of the Subsection (C), which makes plain that the 

court also transmits a (preexisting) record “of the license suspension,” not just a record of 

nonpayment.  Va. Code § 46.2-395(C).15  This, of course, reaffirms what Subsection (B) 

expressly states:  That the court issues the suspension order.  The point is further substantiated 

by Plaintiffs’ attachments to the Complaint:  the Suspension Forms apprising defendants of the 

distinction between the suspension and its subsequent effective date. (See dkts. 1-3 & 1-4).   

Plaintiffs’ other assertion—that “only” the Commissioner has authority to suspend 

licenses16—also is unsupported.  The statute cited in support of Plaintiffs’ position says that the 

DMV, “under the supervision and management of the Commissioner,” generally “shall be 

responsible for . . . the issuance, suspension, and revocation of driver’s licenses.” Va. Code § 

46.2-200.17  Yet nowhere does § 46.2-200 assign the power to suspend licenses “only” or 

exclusively or solely or entirely to the Commissioner or DMV, and for good reason.   

The General Assembly not only granted Virginia’s courts the power to suspend licenses 

for nonpayment of court costs and fees, it obliged them to do so.  Va. Code § 46.2-395(B) (“the 
                                                 
15  This distinction fits logically with the rest of the statute.  Because the defendant has a 30-
day grace period during which to pay his fines (and thus avoid the effectiveness of the 
suspension, though not the suspension itself), it makes good sense to statutorily distinguish the 
suspension, on one hand, from proof of nonpayment after 30 days (which triggers the 
suspension’s legal enforceability). Plaintiffs’ view—which treats the suspension and nonpayment 
as the same thing—renders meaningless this statutory distinction. 

16  Pls’ Br. at 4 n.2; see id. at 10, 11 (claiming DMV has “sole” responsibility for 
suspensions); see also Hr’g Tr. at 53–54, 58–59. 

17  The dissonance of relying on § 46.2-200 is notable.  On one hand, Plaintiffs assert they 
are challenging suspensions made (ostensibly) by the Commissioner pursuant to § 46.2-395(B).  
(See Complaint ¶¶ 284–85, 290; Pls’ Br. at 4 (“suspension . . . is automatic and mandatory . . . 
[u]nder Va. Code § 46.2-395(B)”), 7 (seeking relief from Commissioner’s “actions in suspending 
their licenses pursuant to Va. Code § 46.2-395(B)”); id. at 11, 14).  But if that is so, why resort to 
a different statute to show the Commissioner’s suspension authority?  The reason is obvious:  
The Commissioner has no authority to suspend anything pursuant to § 46.2-395(B), courts do. 
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court shall forthwith suspend . . .” (emphasis added)).  This implicates a basic canon of statutory 

interpretation:  That a statute speaking specifically on a subject (as § 46.2-395(B) does regarding 

suspension for nonpayment) prevails over one phrased in general terms (like § 46.2-200).18  In 

fact, § 46.2-395(B) is one of many statutes—including several in Title 46.2—granting specific 

suspension authority to the courts instead of the Commissioner in certain situations.19  This 

reflects the General Assembly’s conscious choice to vest—in specified circumstances like those 

implicated here—suspension authority in the courts rather than the Commissioner.  

Finally, while Plaintiffs would ignore Subsection (B)’s unambiguous command to “the 

court,” their approach would also reduce other portions of the law to irrelevance.  Recall 

Subsection (C)’s function, supra Part IV.A.2, which requires the court clerk—on the effective 

date of the suspension—to provide the Commissioner with a record of both the suspension order 

and of nonpayment.  Plaintiffs’ theory of Subsection (B) would make Subsection (C) both 

illogical and superfluous.  See Cty. of Albemarle v. Camirand, 285 Va. 420, 424–25 (2013) 

(avoiding “absurd result[s]” and employing “basic canon[] of statutory construction [that] 

statutes should be interpreted, if possible, to avoid rendering words superfluous”); United States 

v. Joshua, 607 F.3d 379, 386–87 (4th Cir. 2010). 

If the Commissioner is who suspends licenses for nonpayment, why would the General 

Assembly command that a “record” of “the license suspension shall be sent” to him by the clerk?  

                                                 
18  See Credit Union Ins. Corp. v. United States, 86 F.3d 1326, 1333 (4th Cir. 1996); Gas 
Mart Corp. v. Bd. of Sup’rs of Loudoun Cty., 269 Va. 334, 350 (Va. 2005); Virginia ex rel. Dep’t 
of Corr. v. Brown, 259 Va. 697, 706 (Va. 2000). 

19  E.g., Va. Code §§ 46.2-301(D) (providing that “the court shall suspend” the license of 
person convicted of driving on a suspended license), 46.2-392, 46.2-393(A), 46.2-397; see also 
Reittinger v. Virginia, 260 Va. 232, 234 (2000) (“The court also suspended Reittinger’s driver’s 
license for a period of six months, pursuant to the provisions of Code § 18.2–259.1.”); Rivenbank 
v. Virginia, No. 1970-07-4, 2009 WL 1514494, at *1 (Va. Ct. App. June 2, 2009) (same). 
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Va. Code § 46.2-395(C).  There is no apparent reason for a court clerk to send the Commissioner 

a record of a suspension that he himself (supposedly) issued, and Plaintiffs have proffered none.   

Indeed, the clerk’s statutorily mandated effort would be not only fruitless, but impossible.  

In Plaintiffs’ view, the Commissioner creates the suspension.  But if that is right, then Subsection 

(C)’s command that the court clerk transmit a “record . . . of the license suspension” to the 

Commissioner asks the clerk to do the impossible:  There can be no “record” of something that 

does not yet exist.20   

Courts, of course, attempt to give meaning to every word in a statute, strive to avoid 

absurd results, and presume that the legislature does not write laws that require impossible or 

vain acts.21  Plaintiffs’ understanding would violate these well-established principles, creating 

discord and disunity in the statute where none exists. 

C. Summary 

To review, Virginia Code § 46.2-395 functions as follows.  When a defendant is 

convicted in state court, his fines and costs are due immediately.  When payment (as here) is not 

made immediately, his license is suspended immediately (“forthwith”) by the court.22  The 

                                                 
20  See, e.g., Black’s Law Dictionary (10th ed. 2014) (defining “record” as a “documentary 
account of past events, usu[ally] designed to memorialize those events”) (emphasis added); 
Webster’s New World Dictionary 500 (1984) (“any registered evidence of an event, etc.”). 

21  Camirand, 285 Va. at 424–25; PKO Ventures, LLC v. Norfolk Redevelopment & Hous. 
Auth., 286 Va. 174, 183 (2013) (“when interpreting and applying a statute [courts assume] that 
the General Assembly chose, with care, the words it used in enacting the statute, and we are 
bound by those words”); Branch v. Virginia, 14 Va. App. 836, 839 (Va. Ct. App. 1992) (“a 
statute should never be construed so that it leads to absurd results”). 

22  When a suspension is initially lifted by obtaining a court-approved payment plan 
pursuant to Va. Code § 19.2-354, then the court forthwith issues a new suspension if “he fails to 
make deferred payments or installment payments . . . .”  Va. Code § 46.2-395(B).  In this 
scenario, the clerk notifies the person of the (new) suspension by mail rather than at his criminal 
proceeding, even though the Order approving the payment plan also informed the person that a 
missed payment triggers suspension.  See Va. Code § 46.2-395(C); dkt. 1-4 (Circuit Court 
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suspension, however, does not take effect until 30 days later.  Thus, the defendant has a 30-day 

grace period to pay his fines and costs in full (or arrange a payment plan with the court).  If he 

pays, the suspension is lifted by operation of law before ever going into effect.  If he does not 

pay, his suspension then becomes effective on Day 31.  At that point, the court clerk sends the 

Commissioner a record of both his nonpayment and of the suspension itself for administrative 

and data-entry purposes.   

V. THE ROOKER-FELDMAN DOCTRINE BARS THE CASE FROM THIS COURT. 

 A. Basic Rooker-Feldman Principles 

The Rooker-Feldman doctrine “holds that lower federal courts are precluded from 

exercising appellate jurisdiction over final state-court judgments.”  Thana v. Bd. of License 

Commissioners for Charles Cty., Md., 827 F.3d 314, 319 (4th Cir. 2016).  “Review of such 

judgments may be had only in” the superior state courts, as well as the U.S. Supreme Court 

pursuant to 28 U.S.C. § 1257(a).  D.C. Court of Appeals v. Feldman, 460 U.S. 462, 482 (1983); 

see id. at 486; Brown & Root, Inc. v. Breckenridge, 211 F.3d 194, 198 (4th Cir. 2000).  The 

doctrine is jurisdictional.  See Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 

283–86 (2005); Am. Reliable Ins. Co. v. Stillwell, 336 F.3d 311, 316 (4th Cir. 2003). 

 Analytically, Rooker-Feldman is rooted in the constitutional principles of federalism and 

separation of powers:  State courts are generally able to decide questions of federal law, and 

federal district courts exercise jurisdiction over only specific genres of cases identified by 

                                                                                                                                                             
Suspension Form) at ECF 3, Part II(1) (requiring defendant on payment plan to provide changes 
in address) & Part II(5) (“Order and Notice of Deferred Payment or Installment Payments” 
apprising defendant that “if the Court has ordered deferred or installment payments, I must make 
all required payments on time and if I fail to make a scheduled payment, my driver’s license 
shall immediately be suspended forthwith pursuant to Virginia Code §46.2-395”); see also dkt. 
1-3 (General District Court Suspension Form) at ECF 2–3, Part II(2) & (6) (imposing similar 
requirement as a condition for granting a “Petition” for deferred payment, installment payments, 
or community service). 
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Congress.  See Washington v. Wilmore, 407 F.3d 274, 279 (4th Cir. 2005); Brown & Root, Inc. v. 

Breckenridge, 211 F.3d 194, 198–99 (4th Cir. 2000); see also Feldman, 460 U.S. at 483 n.16; 

Tafflin v. Levitt, 493 U.S. 455, 458–59 (1990) (“state courts have inherent authority, and are thus 

presumptively competent, to adjudicate claims arising under the laws of the United States”); 28 

U.S.C. § 1257(a).23 

The doctrine thus incentivizes state litigants to—rather than rush to federal court after 

losing—press their constitutional claims in state court and appeal an adverse ruling up the 

judicial hierarchy, all the way to the U.S. Supreme Court if necessary.24  See 28 U.S.C. 1257(a).  

This structure has the added benefit of affording “the state court the first opportunity to consider 

a state statute or rule in light of federal constitutional arguments” and perhaps “give the statute a 

saving construction in response to those arguments.”  Feldman, 460 U.S. at 483 n.16.   

In recent years, appellate courts have clarified that Rooker-Feldman is not an expansive 

doctrine.  See Exxon, 544 U.S. at 283–84. It does not create a jurisdictional bar to concurrent 

litigation, or to lawsuits challenging state administrative or executive actions (although 

abstention doctrines, res judicata, limitations periods, or other impediments may apply).  See id. 

at 292–93; Thana, 827 F.3d at 320–21.  Nevertheless, its core application has been reaffirmed:  

                                                 
23  Rooker-Feldman “does not bar review of a ruling of a state court in habeas corpus 
proceedings.”  Plyler v. Moore, 129 F.3d 728, 732 (4th Cir. 1997).  The reason is that, through 
habeas, Congress created a system of federal collateral review of state court criminal judgments 
against a “person in custody pursuant to [an allegedly unconstitutional] judgment of a State 
court.” 28 U.S.C. § 2254(a); see In re Gruntz, 202 F.3d 1074, 1079 (9th Cir. 2000).  No party 
plausibly suggests that this proceeding sounds in habeas, the Complaint alleges claims under 42 
U.S.C. § 1983, and Plaintiffs have not contended that they are in custody pursuant to the 
suspension orders they challenge.  Thus, the habeas carevout to Rooker-Feldman does not apply. 

24  In this way, Rooker-Feldman is a cousin of the Younger abstention doctrine, whereby a 
federal court will abstain from hearing a constitutional challenge to ongoing state criminal 
proceeding.  See generally Younger v. Harris, 401 U.S. 37 (1971).  As a result, the litigant must 
raise his constitutional defense in state court, and appeal up the judicial chain to his state’s 
highest court and, eventually, the U.S. Supreme Court.   
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i.e., “cases brought by state-court losers complaining of injuries caused by state-court judgments 

rendered before the district court proceedings commenced and inviting district court review and 

rejection of those judgments.”  Exxon, 544 U.S. at 284. 

 B. Application to This Case 

The Supreme Court has reviewed the archetypal situation to which the doctrine 

historically and currently applies.  In both Rooker and Feldman: 

the losing party in state court filed suit in federal court after the state proceedings 
ended, complaining of an injury caused by the state-court judgment and seeking 
review and rejection of that judgment. Plaintiffs in both cases, alleging federal-
question jurisdiction, called upon the District Court to overturn an injurious state-
court judgment. 

Exxon, 544 U.S. at 291–92.  So too here.  As explained in Part IV, supra, license suspension 

orders are issued by the state court pursuant to Va. Code § 46.2-395(B).  This is apparent from 

the statute’s text and structure, as well as the Suspension Forms used by Virginia’s trial courts.  

And now, Plaintiffs ask this Court to undo those very judgments as violations of due process and 

equal protection.  See Complaint ¶¶ 399–450, Prayer for Relief.  But a plaintiff “may not escape 

the jurisdictional bar of Rooker–Feldman by merely refashioning its attack on the state court 

judgments as a § 1983 claim.”  Jordahl v. Democratic Party of Va., 122 F.3d 192, 202 (4th Cir. 

1997); see Am. Reliable Ins. Co. v. Stillwell, 336 F.3d 311, 316 (4th Cir. 2003).25 

To be sure, Plaintiffs—insisting that their suspensions were not issued by a court—say 

they are not challenging anything done by a state court.  (See, e.g., Pls’ Br. at 3, 19, 34).  But 

their own statements reveal the true nature of the case.  “At issue here,” Plaintiffs observe, “is the 

Commonwealth’s own justice system.”  (Id. at 30; see id. at 4 n.2 (conceding that state courts 

issue suspension orders)).  They “simply challenge the suspension of their licenses with no 
                                                 
25  Other Circuits agree.  E.g., Southerland v. City of N.Y., 681 F.3d 122, 124 n.1 (2d Cir. 
2012); Prince v. Ark. Bd. of Examiners in Psychology, 380 F.3d 337, 340 (8th Cir. 2004); Remer 
v. Burlington Area Sch. Dist., 205 F.3d 990, 997 (7th Cir. 2000). 

Case 3:16-cv-00044-NKM-JCH   Document 56   Filed 03/13/17   Page 20 of 35   Pageid#: 810 
JA557

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 188 of 392



21 
 

notice, no hearing, and no determination of their ability to pay.”  (Id. at 19).  But the matter is not 

so simple.  Plaintiffs overlook the imperative question (Suspended by whom?) answered by the 

text (“the court shall forthwith suspend . . .”) and structure of the law (Va. Code § 46.2-395) they 

challenge, as well as by the Suspension Forms.26 

The situation thus is akin to Jordahl v. Democratic Party of Virginia, 122 F.3d 192 (4th 

Cir. 1997).  There, as here, plaintiffs challenged “an unconstitutional scheme” of Virginia 

statutes; but the Fourth Circuit found that the alleged harm—like the alleged harm here—“is the 

result of the state court” orders, not of the named defendant.  Id. at 203.  “If the state courts did 

not issue the injunctions, the [plaintiff] would have no harm of which to complain.”  Id.     

Plaintiffs’ brief does try to avoid Rooker-Feldman by casting this case as involving a 

state “administrative” action to which the doctrine does not apply.  See Thana, 827 F.3d at 320–

21.  Plaintiffs write:  “Defendant receives a list of defaulted debtors and suspends their licenses 

without providing any post-default notice or hearing regarding their ability to pay the fines and 

costs.  It is this administrative act that forms the basis of the claims.”  (Pls’ Br. at 19 (emphasis 

added)).  “[I]n this case,” they claim, “the harm results from Defendant’s independent act of 

suspending the driver’s licenses without providing any notice or hearing on the ability to pay.”  

(Id. at 20 (emphasis added)).   

The Court need not further belabor the central flaw in this argument, discussed above:  

The text and structure of § 46.2-395 (as well as the Suspension Forms attached to the Complaint) 

                                                 
26   There are sound strategic reasons for Plaintiffs’ disclaimers:  “If [a plaintiff] is not 
challenging the state-court decision, the Rooker–Feldman doctrine does not apply. If, on the 
other hand, he is challenging the state-court decision, the Rooker–Feldman doctrine applies.”  
Davani v. Va. Dep’t of Transp., 434 F.3d 712, 718–19 (4th Cir. 2006).  Thus they must argue 
that the Commissioner, not the state courts, suspended their licenses—while nevertheless also 
acknowledging what the statute actually says.  (Pls’ Br. at 4 n.2). 
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make plain that the state court suspends the licenses, not the Commissioner.  The suspension is a 

judicial one, not an independent administrative or executive act.27  

C. The Existence of Alternative Forums 

Lastly, Plaintiffs argue they have no other forum in which to raise their constitutional 

objections to suspension, thus implying that this Court must have jurisdiction. (See Pls’ Br. at 16, 

34–35 & n.10).  The absence of alternative forums is a poor reason to decide an otherwise 

jurisdictionally defective case.  Regardless, the contention illustrates how Rooker-Feldman’s 

underlying principles and function are frustrated by this Complaint, so the Court will discuss it. 

Plaintiffs assert that they “have no other remedy” (Pls’ Br. at 16; see id. (“if this case is 

dismissed, the Plaintiffs have no alternative remedy”)), and that “only this Court can hold Va. 

Code § 46.2-395 unconstitutional.”  (Dkt. 35 at 2; see id. at 6 (“Only a decision of this Court can 

. . . fix the constitutional injuries suffered by Plaintiffs and the class members”).28  The Supreme 

Court has long rejected that stance, holding that state courts are capable of deciding questions of 

federal law.  See Tafflin v. Levitt, 493 U.S. 455, 458 (1990); Maine v. Thiboutot, 448 U.S. 1, 3 

n.1 (1980).  Thus, indigent individuals (or anyone) challenging their suspension orders can press 

their arguments in the state trial and appellate courts, and before the U.S. Supreme Court.   

                                                 
27  Plaintiffs’ reliance on Powers v. Hamilton Cty. Public Defender Com’n, 502 F.3d 592 
(2007), is misplaced because Powers is not analogous to this case.  There, the state court 
assessed Mr. Powers a fine, nonpayment of which led to his incarceration.  Id. at 596.  He sued 
his state-employed public defenders for their “policy of not asking for an indigency hearing 
before a probationer is incarcerated for failure to pay a fine,” essentially turning a malpractice 
claim into a § 1983 claim.  Id. at 598.  Thus, the constitutional attack in Powers was against the 
Public Defender’s failure “to ask for an indigency hearing” before punishment for nonpayment, 
not against the judicial order itself that imposed the punishment (in Powers, an incarceration; 
here, license suspension). 

28  To the extent these statements speak not to the alleged unavailability of another forum, 
but of Plaintiffs’ inability to prevail there due to a doctrinal impediment (e.g., statute of 
limitations, res judicata, failure to timely note an appeal), that consideration is not relevant. 
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“All citizens are presumptively charged with knowledge of the law.”  Othi v. Holder, 734 

F.3d 259, 270 (4th Cir. 2013).  Virginia law states that—for any conviction resulting in fines or 

costs—payment is due “immediately” and, when not immediately made, the court suspends the 

license immediately (or in statutory parlance, “forthwith”).  Va. Code § 46.2-495(B).  Armed 

with this knowledge, there is no reason a defendant could not present in state court the very 

constitutional arguments pressed in this case.  All he need do is raise them during the proceeding 

(for instance, after a finding of guilt, like any other objection to a sentence or punishment).29  

If the state trial court rejects his arguments, the defendant may then file an appeal within 

10 days (from the general district court) or 30 days (from the circuit court).  See Va. Code §§ 

8.01-675.3, 16.1-132, 16.1-136 (permitting de novo appeal from general district court); see also 

Va. Code §§ 16.1-69.5(a), 16.1-131.1 (providing “[p]rocedure when constitutionality of a statute 

is challenged in” general district court).  If still dissatisfied, he can petition the Virginia Court of 

Appeals to hear the case, then the Supreme Court of Virginia, and then the United States 

Supreme Court.  See Va. Sup. Ct. Rules 5A:12, 5:14, 5:17; Va. Code §§ 8.01-675.3, 16.1-132; 28 

U.S.C. § 1257(a); e.g., Williams v. Virginia, 270 Va. 580, 583–84 (Va. 2005) (considering 

challenge to legality of punishment, not to underlying guilt); see also Va. Code § 16.1-131.1. 

In fact, this Court is aware that Virginia’s appellate courts have heard appeals of 

allegedly unconstitutional, automatic license suspensions before.  See, e.g., Walton v. Virginia, 

24 Va. App. 757, 758–59 (1997) (Moon, C.J.) (considering due process challenge to “automatic 

suspension of a person’s driver’s license” triggered by a court’s “judgment of conviction” 

pursuant to Va. Code § 18.2-259.1(A)), aff’d 255 Va. 422, 424, 427 (1998). 

                                                 
29  This approach also comports with § 46.2-395(B)’s statement that suspension is “[i]n 
addition to” other penalties resulting from conviction, as well as Plaintiffs’ understanding of the 
suspension orders as a punishment.  (See, e.g., Complaint ¶ 7; Pls’ Br. at 1, 2, 3, 4, 28, 29, 30–31, 
37, 38, 40, 41).   
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Plaintiffs’ objection to this route—one contemplated by Rooker-Feldman and the 

federalism and separation of powers principles that animate it—again ignores the text of § 46.2-

395.  They maintain that they could not: 

raise issues concerning the constitutionality of Va. Code § 46.2-395’s mandatory 
and automatic license suspension provision in such an appeal because their 
licenses would not have been suspended by the time they note their appeal [i.e., 
10 or 30 days after conviction in a general district or circuit court, respectively]. 
 
. . . . 
 
Driver’s license suspension is not reviewable on appeal of the underlying 
conviction.[30]  The suspension of the driver’s license occurs at the same time as, 
or after, the deadline to appeal the underlying conviction has passed. 
 

(Pls’ Br. at 16, 34–35 (emphasis added); see Hr’g Tr. at 56–57).  This position conflates the 

suspension order—issued “forthwith” “when any person is convicted” if “immediate” full 

payment is not made,  Va. Code § 46.2-395(B)—with its effective date:  “30 days from the date 

of conviction, if” payment is still outstanding.  Id. § 46.2-395(C).31  Thus, the premise of the 

                                                 
30  Plaintiffs identify no authority for this proposition, and the law indicates otherwise. See 
Walton, 24 Va. App. at 758–59, aff’d 255 Va. 422, 424, 427 (1998).  Basic principles regarding 
judgments likewise support the appealability of courts’ suspension orders.  See Va. Code § 8.01-
669 (defining judgment as an “order” or “decree”); Starrs v. Virginia, 287 Va. 1, 7 (Va. 2014) 
(explaining that a judgment is a court’s determination of party’s rights). 

31  Indeed, the law routinely distinguishes the date of an order from the date of its 
effectiveness or enforceability.  See, e.g., Fed. R. Civ. P. 62(a); Fed. R. Crim. P. 38(b)(1); Va. 
Code §§ 8.01-676(C), 19.2-319; Wilson v. Virginia, 67 Va. App. 82, 91 (Va. Ct. App. 2016) 
(discussing state courts’ authority to delay imposition or execution of judgment). 

Moreover, the time to appeal an order is commonly dependent on its issuance but 
independent of its enforceability.  Compare Fed. R. App. P. 4(a)(1)(A) (30-day deadline to 
appeal civil judgment), and Fed. R. App. P. 4(b)(A) (14-day deadline to appeal criminal 
judgment), and Va. Code § 8.01-671 (three month deadline to appeal to Virginia Supreme Court 
with Fed. R. Civ. P. 62(a) (civil judgment not enforceable until 14 days after entry), and Fed. R. 
Crim. P. 38(a)(b)(1), and Va. Code § 8.01-676.1(C). 
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block-quoted argument above—that the time to appeal runs before the suspension itself occurs—

is inaccurate.32 

In sum, Plaintiffs had an opportunity to present their constitutional claims to the state 

courts and, eventually, the U.S. Supreme Court.  Now, however, they are—in the words of the 

Thana Court—paradigmatic “state-court losers” who want “the process for appealing a state 

court judgment to the Supreme Court under 28 U.S.C. § 1257(a) [to be] sidetracked by an action 

filed in a district court specifically to review that state court judgment.”  827 F.3d at 320.  The 

Rooker-Feldman doctrine therefore applies. 

VI. PLAINTIFFS LACK CONSTITUTIONAL STANDING. 

Additionally, the Court holds that Plaintiffs lack constitutional standing.  The 

Constitution extends the “judicial power” of federal courts to only “cases” or “controversies.”  

U.S. Const. art. III § 2.  The Supreme Court has cautioned that “no principle is more fundamental 

to the judiciary’s proper role in our system of government than the constitutional limitation of 

federal-court jurisdiction to actual cases or controversies.”  DaimlerChrysler Corp. v. Cuno, 547 

U.S. 332, 341 (2006).  Inherent in that role—and derived from “the Constitution’s central 

mechanism of separation of powers”—is the concept of “standing,” which “is part of the 

common understanding of what it takes to make a justiciable case.”  Steel Co. v. Citizens for a 

                                                 
32  At oral argument, a slightly different hypothetical was raised:  A defendant in general 
district court fails to appeal in 10 days because he can pay by the effective date (i.e., 30 days), 
but—after the time to appeal lapses yet before the effective date—he fails to pay.  (See Hr’g Tr. 
at 28, 29–30, 64–66, 70–71).  Thus, his reason to appeal arose after his chance to appeal expired. 
 First, the Complaint does not implicate that situation, as Plaintiffs seek to represent a 
class of persons who could not pay “at the time of the suspension” (i.e., Day 0) and who thus had 
reason to appeal within 10 days.  (Complaint ¶ 373).  Second, if a person becomes indigent after 
the 10-day deadline to appeal but before the suspension takes effect on Day 30, he can petition 
the general district court to reopen his case.  See Va. Code § 16.1-133.1.  
 As for a hypothetical, subsequent suspension imposed for a missed payment under a 
payment plan (see Hr’g Tr. at 29), Plaintiffs have offered no explanation why that suspension 
would not be a new, independent, appealable order.  See supra footnote 30. 
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Better Env’t, 523 U.S. 83, 102 (1998).  Plaintiffs bear the burden of establishing that they have 

standing, which they have failed to do.  Id. at 104.33   

To have standing, a plaintiff must meet three requirements.  First, she must allege “injury 

in fact—a harm suffered by the plaintiff that is concrete and actual or imminent, not conjectural 

or hypothetical.”  Steel Co., 523 U.S. at 102 (internal quotations omitted).  This requirement is 

not in dispute, as Plaintiffs contend they have suffered harm:  the allegedly-unconstitutional 

suspensions of their licenses. 

 “Second, there must be causation—a fairly traceable connection between the plaintiff’s 

injury and the complained-of conduct of the defendant.”  Steel Co., 523 U.S. at 103 (emphasis 

added).  Third, “there must be redressability—a likelihood that the requested relief will redress 

the alleged injury.”  Id.  “An injury sufficient to meet the causation and redressability elements 

of the standing inquiry must result from the actions of the [defendant], not from the actions of a 

third party beyond the Court’s control.”  Doe v. Virginia Dep’t of State Police, 713 F.3d 745, 755 

(4th Cir. 2013).  This case implicates the second and third requirements.   

 A. Causation/Traceability  

The traceability analysis is straightforward.  “Traceability is established if it is likely that 

the injury was caused by the conduct complained of and not by the independent action of some 

third party not before the court.”  Doe, 713 F.3d at 755 (emphasis added).  Plaintiffs challenge 

the constitutionality of Va. Code § 46.2-395(B).  (E.g., Pls’ Br. at 7, 22, 24, 25, 29, 30, 42, 43, 

                                                 
33  The parties debate whether the Commissioner is the proper defendant and whether the 
state court clerks must be present as defendants under Federal Rule of Civil Procedure 19.  (E.g., 
dkt. 10 at 14–21; dkt. 31 at 13–17).  Although not strictly jurisdictional, see Provident 
Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 119–22 (1968); Koehler v. Dodwell, 
152 F.3d 304, 309 n.7 (4th Cir. 1998), the issue encompasses concerns analogous to those 
presented by standing.  In any event, the Court must address standing sua sponte if the issue is in 
doubt.  E.g., Juidice v. Vail, 430 U.S. 327, 331 (1977); United States v. Bullard, 645 F.3d 237, 
246 (4th Cir. 2011). 
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45; Hr’g Tr. at 46, 52).  As explained at length in Part IV, the state courts suspend licenses under 

that statute.  Thus, the injury Plaintiffs complain of was caused not by the Commissioner, but by 

the “independent action of some third party,” Doe, 713 F.3d at 755—in this case, the Virginia 

judiciary.  Put differently, assuming that the suspensions were unconstitutional, they were 

unconstitutional due to something the state courts (which are not parties here) did or failed to do. 

 B. Redressability 

“An injury is redressable if it is likely, as opposed to merely speculative, that the injury 

will be redressed by a favorable decision.” Doe, 713 F.3d at 755 (internal quotations omitted).  A 

judgment in Plaintiffs’ favor against the Commissioner would not redress the injury of their 

suspensions; only an order invalidating the state court suspensions would do that.  See S.C. 

Coastal Conservation League v. U.S. Army Corps of Engineers, 789 F.3d 475, 483 (4th Cir. 

2015) (holding that “nonredressability” was “plain” when vacating decision by defendant still 

would not affect the complained-of harm).   

The Commissioner’s marginal role—overseeing the entry or “processing” of the court 

suspension orders into statewide databases (Complaint, Prayer for Relief (d); see Va. Code § 

46.2-395(C); Complaint ¶ 289; Pls’ Br. at 5; dkt. 31 at 2–3)—illustrates the lack of redressabilty.  

Suppose this Court ordered the Commissioner to disregard the notices of suspension and 

nonpayment he received from the court clerks pursuant to Va. Code § 46.2-395(C).  (See 

Complaint, Prayer for Relief (d)).  The suspensions consequently would not appear in statewide 

databases he administers.  Yet that would not affect the existence and validity of the state courts’ 

suspension orders under Subsection (B), as Plaintiffs concede.34  Legally, the licenses are still 

                                                 
34   “THE COURT:  . . . What I’m getting at, if we order the Commissioner to change his 
record, what does that do to the court record?  [PLAINTIFFS’ COUNSEL]:  Your Honor, I don’t 
think that it addresses the court record.”  (Hr’g Tr. at 49). 
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suspended.  The inaccurate databases may decrease the likelihood Plaintiffs will be charged with 

driving on suspended licenses.  See Barden v. Virginia, 64 Va. App. 700, 702 (Va. Ct. App. 

2015) (indicating that police check DMV’s database to ascertain driver’s status).  But the legal 

reality of their suspensions would be unchanged.  An officer with notice of the suspensions and 

the true state of affairs—e.g., he has a copy of the suspension order (see dkts. 1-3 & 1-4), or was 

present when the court announced it—could justifiably issue a driving-suspended citation.35 

Plaintiffs, of course, also seek a mandatory injunction against the Commissioner 

requiring him to reinstate their licenses without a reinstatement fee.36  (Complaint, Prayer for 

Relief (e); Pls’ Br. at 14; see Complaint ¶¶ 40, 43).  The futility of this remedy is demonstrated 

by Barden v. Virginia, and the fact that Virginia distinguishes the reinstatement of a license from 

the cessation of a suspension.  See Va. Code § 46.2-100 (defining “suspension”).  Those separate 

concepts map onto separate criminal offenses:  driving without a valid license and driving on a 

suspended one.  Compare Va. Code 46.2-300 with Va. Code § 46.2-301. 

In Barden, the defendant appealed his 2013 arrest for driving on a suspended license.  

Mr. Barden had several pre-2013 suspensions, including indefinite ones for (like Plaintiffs here) 

failure to pay court costs.  64 Va. App. at 702–03, 709.  The undisputed evidence showed that—
                                                 
35  The inverse situation further illustrates the disconnect between the Commissioner and the 
suspensions.  Suppose the state court does not issue a suspension order, but—through a clerical 
error or bureaucratic oversight—the Commissioner’s databases reflect that it did.  An officer 
might—reasonably relying on the (incorrect) databases—cite a citizen for driving suspended.  
But the charge is faulty and the citizen has a complete defense, because her license was not 
suspended at all.  See, e.g., Barden, 64 Va. App. at 702–05, 710–11 (overturning conviction for 
driving on suspended license because all suspensions had expired, even though defendant’s 
failure to apply for reinstatement of license could be prosecuted under different statute as driving 
without a valid license). 

36  Aside from redressability issues, this request circles back into the problem of causation 
and traceability.  Plaintiffs ask the Court to craft a constitutional remedy (against the 
Commissioner) for the constitutional harm they suffered at the hands of nonparties, the state 
courts.  There is no fit between ordering the Commissioner to reinstate licenses when it was the 
state courts that (by hypothesis) unconstitutionally suspended them. 
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before his 2013 arrest—either the terms of the suspensions lapsed or Mr. Barden had paid the 

fees underlying the indefinite suspensions, thus lifting them.  Id. at 703, 708.  He admitted, 

though, “that he had not paid any reinstatement fees; nor had he applied for a new or renewal 

driver’s license at the time he was stopped.”  Id.; see id. at 704–05 (“appellant concedes that he 

did not formally reapply to have his license reinstated or renewed”). 

The Court of Appeals overturned the conviction because suspension and reinstatement 

are two legally and analytically distinct events, which track two distinct crimes.  The Court’s 

analysis relied on the statutory definition of “suspension” in Va. Code § 46.2-100, which applies 

throughout Title 46.2.   

[P]eriods of suspension . . . come about independent of the Commissioner’s 
reinstatement . . . of one’s driver’s license. Code § 46.2–100 clarifies this point.  
Under that provision, the legislature has defined ‘suspension’ to ‘mean[ ] that the 
document or privilege suspended has been temporarily withdrawn, but may be 
reinstated following the period of suspension’ . . . .  In other words, Code § 46.2–
100 references the reinstatement . . . of a suspended . . . license as an event 
separate from (and in this context, subsequent to) the termination of the period of 
suspension . . . . Thus, Code § 46.2–100 makes reinstatement . . . of a driver’s 
license contingent upon the termination of the period of suspension or 
revocation—not vice versa, as the Commonwealth contends. 
 

Barden, 64 Va. App. at 707 (second emphasis in original).  Mr. Barden, then, could have been 

convicted of driving without a valid license, see Va. Code § 46.2-300, because he failed to have 

his license reinstated by the Commissioner after his suspensions lapsed.  Barden, 64 Va. App. at 

709–10.  But his conviction for driving on a suspended license could not stand. 

  Plaintiffs’ position in this case—like the Commonwealth’s position in Barden—rests on 

the (incorrect) belief that reinstatement and the end of a suspension go hand-in-hand.  But as 

Barden held, it “is the termination of the period of suspension . . . that triggers an individual’s 

eligibility for reinstatement . . . .”  Id. at 711.  The Complaint admits this point, recognizing that 
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one must first “become eligible” for reinstatement before a license can be reinstated.  (Complaint 

¶ 43).   

 A “period of suspension . . . terminates independent of reinstatement” by the 

Commissioner of a person’s driver’s licenses.  Barden, 64 Va. App. at 711 (emphasis added).  

That independence reveals the absence of redressability, because Fourth Circuit “precedent 

declin[es] to find redressability where an additional, unchallenged rule could prevent a plaintiff 

from having her injury cured.”  Doe, 713 F.3d at 757.   

So here’s the point:  Even if—notwithstanding traceability difficulties—this Court 

ordered the Commissioner to reinstate Plaintiffs’ licenses, that ruling would (at most) protect 

them from prosecution for driving without a valid license.  But reinstatement would not cure 

Plaintiffs’ suspensions.  See S.C. Coastal, 789 F.3d at 482–83 (affirming dismissal for lack of 

redressability because granting relief sought would not prevent complained-of harm); Iota Xi 

Chapter of Sigma Chi Fraternity v. Patterson, 566 F.3d 138, 149 (4th Cir. 2009) (holding 

fraternity’s constitutional “claim is not redressable because a ruling on that claim would not 

alter” university’s discipline supported by other grounds).  It would not undo the state courts’ 

suspension orders.  And it would not allow Plaintiffs to legally drive on the Commonwealth’s 

roads, because they would still possess suspended licenses.  See Doe, 713 F.3d at 755–57; 24th 

Senatorial Dist. Republican Comm. v. Alcorn, 820 F.3d 624, 633 (4th Cir. 2016) (lack of 

redressability where third party’s actions would prevent effective relief even if constitutional 

challenge succeeded); Covenant Media of S.C., LLC v. City of N. Charleston, 493 F.3d 421, 430 

(4th Cir. 2007) (no redressability when unchallenged law still banned noncompliant billboard, 

even if challenged law was overturned). 
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The Suspension Forms attached to the Complaint further convey the distinction between 

the end of a suspension and reinstatement, explaining that an individual cannot legally drive until 

his suspension ends and his license subsequently is reinstated by the DMV.  Specifically, the 

Forms inform a defendant that he “may not operate a motor vehicle in the Commonwealth of 

Virginia until:”   

(1)  All periods of suspension . . . have expired, AND 
 
(2)  [He] ha[s] paid all unpaid fines, costs, forfeiture, restitution, and/or 
penalty (if any) and the period of suspension (if any) has expired, AND 

 
(3) The [DMV] reinstates [his] license (if suspended) . . . after: 
 

(a) [He] ha[s] paid the reinstatement fee (if any) to the [DMV], AND 
[other administrative requirements are met.]  

 
(Dkt. 1-3 at ECF 3, Part I(1)–(3); dkt. 1-4 at ECF 3, Part I(1)–(3) (boldface emphasis added). 

* * * 

Because Plaintiffs allege a harm (their license suspensions and concomitant inability to 

legally drive) that is not traceable to the Commissioner and would not be remedied by an order 

against him, they lack standing under Article III of the Constitution. 

VII. ELEVENTH AMENDMENT IMMUNITY PRECLUDES THIS LAWSUIT. 

The Commissioner also asserts Eleventh Amendment immunity.  (Dkt. 10 at 21–22).  

Under Ex parte Young, a suit to enjoin unconstitutional acts of a state official may proceed 

against him without running afoul of the Eleventh Amendment’s prohibition on federal lawsuits 

filed by citizens against a State.  209 U.S. 123, 159–60 (1908).  The Commissioner, however, 

maintains that the Young exception to Eleventh Amendment immunity does not apply to just any 

state official.  (Dkt. 10 at 21–22).  Rather, the sued official must have a “special relation” with 

the challenged statute or action.   
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The Fourth Circuit expounded upon this requirement in McBurney v. Cuccinelli, which 

considered whether Virginia’s Attorney General was entitled to Eleventh Amendment immunity 

in a lawsuit challenging the constitutionality of Virginia’s FOIA statute.  616 F.3d 393, 396 (4th 

Cir. 2010).  The Court emphasized that the “special relation” test requires both “proximity to and 

responsibility for the challenged state action.”  Id. at 399 (emphasis in original); see Wright v. 

North Carolina, 787 F.3d 256, 262 (4th Cir. 2015).   The McBurney Court held that the relevant 

statutory language—“contrary to the [plaintiffs’] characterization”—did not refer to the Attorney 

General but to local Commonwealth’s Attorneys.  616 F.3d at 400 (citing Va. Code § 2.2-

3713(A)).  

So too in this case.  Plaintiffs sue the Commissioner in his official capacity for his 

supposed actions “in suspending their licenses pursuant to Va. Code § 46.2-395(B).”  (Pls’ Br. at 

7; see id. at 2, 4, 11, 29, 30, 42, 43, 45).  But “contrary to [Plaintiffs’] characterization,” the 

Commissioner under Subsection (B) does not suspend the licenses—state courts do—and so he 

is not “responsib[le] for the challenged state action.”  McBurney, 616 F.3d at 399, 400.  

Subsection (B) barely mentions the DMV, referencing only its role in collecting fees for license 

reinstatement, which—as discussed supra, Part VI.B—is different from suspension.   

Applying the Eleventh Amendment bar to this suit also comports with additional Circuit 

precedent.  In a constitutional challenge to a South Carolina law mandating employee 

contributions to pension plans, the Fourth Circuit found that Eleventh Amendment immunity 

applied to state officials who administered, managed, and invested the collected funds.  Hutto v. 

S.C. Ret. Sys., 773 F.3d 536, 540–41, 549–51 (4th Cir. 2014).  The Hutto plaintiffs sought an 

injunction to prohibit enforcement of the law (i.e., prevent deductions from their paychecks).  Id. 
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at 550.  But state law “nowhere” gave the sued officials the responsibility of ensuring deductions 

were made.  Id. at 551.  Instead:  

the role of the state officials named in the complaint is merely to wait passively 
for the funds to be transmitted . . . and, once the funds have arrived, to manage 
and invest them. As such, the complaint seeks to enjoin the Retirement System’s 
trustees and administrators from participating in a process in which they actually 
have no role.   

Id.   

Just as the Hutto plaintiffs challenged the constitutionality of action (the deductions) 

required of someone by state law, Plaintiffs here contest the constitutionality of action (license 

suspensions) they admit someone is “automatically” required to carry out under state law.37  But 

the Hutto plaintiffs did not sue those responsible under South Carolina law for ensuring the 

deductions take place, and so too Plaintiffs have not sued those responsible under Va. Code § 

46.2-395(B) for their suspensions.  See also Wright, 787 F.3d at 261–62 (holding that proposed 

defendants were not sufficiently connected to challenged law because state law “clearly assigns” 

authority to others).  Likewise, the Commissioner—who awaits, from the court clerk, a record of 

nonpayment and of the suspension, see Va. Code § 46.2-395(C)—is analogous to the Hutto 

defendants, whose role was “merely to wait passively for the funds to be transmitted to the 

Retirement System and, once [there], to manage and invest them.”  Hutto, 773 F.3d at 551.    

 McBurney and Hutto reveal that the Ex parte Young does not apply to the Commissioner 

in this particular instance, and thus the suit is barred by the Eleventh Amendment. 

VIII. OTHER JURISDICTIONAL ISSUES 

 In supplemental briefing, the parties debated whether Virginia Supreme Court Rule 

1:24—issued on November 1, 2016, and effective February 1, 2017—moots this case.  See  

                                                 
37  See, e.g., Complaint ¶¶ 4, 29, 284–85, 403, 405, 412, 418; Pls’ Br. at 1, 2, 3, 4, 10, 11, 
17, 30. 
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http://www.courts.state.va.us/courts/scv/amendments/2016_1101_rule_1_24.pdf.  The Court 

lacks jurisdiction over this case for three other, clearer reasons, so it need not decide the issue.38   

 The Commissioner also argues that the statute of limitations bars some of the Plaintiffs’ 

claims for declaratory relief.  (Dkt. 10 at 26–30).  The limitations period for a claim under 42 

U.S.C. § 1983 is two years, which begins to run when the plaintiff had reason to know of the 

injury.  See Abeles v. Metro. Washington Airports Auth., No. 16-1330, 2017 WL 374741, at *6 

(4th Cir. Jan. 26, 2017).  The limitations period in this case may be entwined with additional 

standing concerns.39  The complex entanglement of these issues—along with the independent 

                                                 
38  Rule 1:24 effectuates Va. Code § 19.2-354’s command that Virginia courts offer payment 
plans to those who cannot pay their court costs after thirty days, i.e., by the suspension’s 
effective date.  Va. Sup. Ct. R. 1:23(b).  Notice of this option is required.  Va. Sup. Ct. R. 
1:23(c).  Courts must consider a person’s financial resources (including indigency) when 
fashioning a plan, and the down payment amount a court may impose as part of a plan is capped.  
Va. Sup. Ct. R. 1:23(d).  The Rule, however, does not negate Va. Code § 46.2-395(B)’s mandate 
that courts must forthwith suspended licenses if immediate payment in full is not made. 
 Several bills to amend § 46.2-395 were introduced during the 2017 session of Virginia’s 
General Assembly.  State Senator Adam Ebbin offered a proposal with significant changes to § 
46.2-395(B).  S.B. 1280, 2017 Gen. Assemb. Sess. (Va. Jan. 11, 2017).  The bill first would have 
moved the payment due date from “immediately” to 90 days after assessment of costs and fines.  
Second, it would have eliminated mandatory suspension, instead permitting state courts to issue 
show cause orders why a license should not be suspended for nonpayment.  Third, state courts 
then would have discretion to suspend licenses for nonpayment, but only upon a finding of 
intentional refusal to pay or failure to make good faith efforts. 
 The amended version of SB1280 that passed the Senate, however, includes only the first 
of these changes.  See S.B. 1280, 2017 Gen. Assemb. Sess. (Va. Jan. 25, 2017).  And even that 
version failed to pass the House. See http://lis.virginia.gov/cgi-bin/legp604.exe?ses=171
&typ=bil&val=sb1280&submit=GO (indicating SB1280 tabled in committee).   

39  For instance, suppose a plaintiff’s license was suspended more than two years prior to 
this lawsuit and then suspended again within two years prior to its filing.  See Complaint ¶¶ 66–
68, 129, 224–27, 238, 241–42. Assuming each suspension is a completed constitutional violation 
rather than an ongoing one, A Soc’y Without A Name v. Virginia, 655 F.3d 342, 348 (4th Cir. 
2011); Miller v. King George Cty., 277 F. App’x 297, 299–300 (4th Cir. 2008), the limitations 
period would bar challenges to the first suspension but not the second.  Yet that dichotomy 
creates a redressability problem:  Even a favorable ruling on the second suspension would not 
affect the validity of the first.   
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reasons jurisdiction is lacking—persuades the Court that deciding the mixed limitations/standing 

question would be imprudent. 

SUMMARY 

 Virginia law leads state judges to automatically suspend a defendant’s driver’s license for 

nonpayment of court fees and fines, regardless of his ability to pay.  That unflinching command 

may very well violate Plaintiffs’ constitutional rights to due process and equal protection.   

But the Constitution does not allow a federal district court to decide the matter at this 

time.  At least on this record, jurisdiction is absent for three separate reasons:  the Rooker-

Feldman doctrine; a lack of Article III standing; and Eleventh Amendment immunity.   

That conclusion, of course, does not forever insulate Virginia’s driver’s license 

suspension law from challenge.  Claims like the ones in this case can be pressed in the state 

courts and eventually in the U.S. Supreme Court, and it may be possible to reconstitute them in a 

form and against a defendant such that a lower federal court would have jurisdiction.  For now, 

though, this Court is empowered only to dismiss this case without prejudice for lack of 

jurisdiction.  An appropriate order will issue. 

The Clerk of the Court is hereby directed to send a certified copy of this memorandum 

opinion and the accompanying order to all counsel of record. 

Entered this ________ day of March, 2017. 
 

 

 

13th
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

 
 
DAMIAN STINNIE, ET AL., 
  Plaintiffs, 
 

v. 
 
RICHARD D. HOLCOMB, IN HIS OFFICIAL 
CAPACITY AS COMMISSIONER OF THE VIRGINIA 
DEPARTMENT OF MOTOR VEHICLES, 
 

Defendant. 

 
 
CASE NO. 3:16–cv–00044 

 
 

ORDER 
 
 
JUDGE NORMAN K. MOON 

 

In accordance with the accompanying memorandum opinion, Defendant’s motion to 

dismiss (dkt. 10) is GRANTED.  This case is hereby DISMISSED without prejudice for lack 

of subject-matter jurisdiction.  The motion to stay discovery and objections to Magistrate Judge 

Joel C. Hoppe’s Order thereon are DENIED as moot.  (Dkts. 40, 49).   

The Clerk of the Court is hereby directed to send a certified copy of this Order to all 

counsel of record and to strike this case from the active docket of the Court. 

Entered this ________ day of March, 2017. 
 

 

 

13th
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 

 
 
 

DAMIAN STINNIE, ET AL., 

  Plaintiffs, 

 

v. 

 

RICHARD D. HOLCOMB, IN HIS OFFICIAL 

CAPACITY AS COMMISSIONER OF THE VIRGINIA 

DEPARTMENT OF MOTOR VEHICLES, 

 

Defendant. 

 
 

CASE NO. 3:16–cv–00044 

 

 

MEMORANDUM OPINION 

 

 

JUDGE NORMAN K. MOON 

 

 Damian Stinnie owes fees, fines, and costs to Virginia’s courts.  He cannot pay them, so 

Virginia law requires that his driver’s license be suspended until he pays.  But the suspension 

makes it difficult to get and keep a job.  In other words, because he cannot pay the fees, his 

license is suspended, but because his license is suspended, he cannot pay the fees.  Caught in this 

cycle, Stinnie and others have sued the Commissioner of Virginia’s Department of Motor 

Vehicles (“DMV”).  They argue that the Commissioner suspended their licenses and that those 

suspensions violated their federal constitutional rights to due process and equal protection.    

Because jurisdiction is absent from the current iteration of this lawsuit, the Constitution 

prevents this Court from ruling on the substance of Plaintiffs’ due process and equal protection 

challenges, however meritorious they may prove to be when decided in a proper forum. 

First, Congress and the Constitution have not granted federal district courts the authority 

to hear appeals from state courts.  The U.S. Supreme Court is the only federal court authorized to 

do so.  Because this case involves allegedly unconstitutional suspension orders of Virginia state 

courts, Plaintiffs must seek relief from Virginia’s appellate courts and ultimately the U.S. 

Supreme Court, not this Court. 
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Second, the Constitution empowers a federal court to hear a case only if the court could 

fix the harm plaintiffs allegedly suffered at the hands of the defendant.  Here, because the state 

courts (not the Commissioner) suspended the licenses, the complained-of injury is not fairly 

traceable to the Commissioner and cannot be fixed by a court order against him. 

Third, the Constitution’s Eleventh Amendment forbids certain kinds of lawsuits in federal 

court against States.  The Supreme Court has recognized, however, that the Eleventh 

Amendment does not prohibit lawsuits seeking to stop a state official from violating federal law.  

But this exception applies only when the state official has a special relationship to the 

supposedly unlawful conduct.  Because that special relationship is absent here, the exception is 

inapplicable, and the Eleventh Amendment bars the case against the Commissioner. 

This Court reiterates it is not deciding whether Virginia’s license suspension scheme is 

unconstitutional.  All this Court is deciding (indeed, all it has the legal authority to decide) is that 

it lacks the lawful ability to rule on the merits of Plaintiffs’ challenge, at least as this lawsuit is 

currently constituted.  Thus, the Commissioner’s motion to dismiss will be granted. 

OVERVIEW 

Part I of this Opinion explains the standard of review.   

In Part II, the Court broadly outlines the allegations in Plaintiffs’ Complaint.   

Part III discusses the exact nature of Plaintiffs’ constitutional challenge.  Plaintiffs make 

clear that they challenge their license suspensions issued (in their view) by the Commissioner 

pursuant to Va. Code § 46.2-395(B).   

Next, Part IV analyzes the text, structure, and meaning of § 46.2-395.  This analysis 

reveals that a suspension under § 46.2-395 is done by the state court, not the Commissioner, for 

failure to pay court costs and fines.     
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Part V explains that this case is barred from federal district court by the Rooker-Feldman 

doctrine.  Generally speaking, that doctrine holds that federal courts (other than the Supreme 

Court) cannot hear challenges to state court orders, like those at issue here. 

In Part VI, the Court concludes that Plaintiffs lack constitutional standing in this case to 

challenge their suspensions.  The harm they complain of (unconstitutional license suspensions) 

was not caused by the Commissioner.  Ordering the Commissioner to “reinstate” the licenses 

would neither be related to the constitutional violation nor remedy the underlying suspensions. 

Part VII finds that the Commissioner is not sufficiently responsible for and associated 

with the suspensions, and as such he is entitled to Eleventh Amendment immunity. 

Finally, Part VIII notes other jurisdictional issues. 

I. STANDARD OF REVIEW 

The Commissioner argues that the Complaint fails to allege a claim for relief.  Under the 

associated standard, the Court assumes the truth of the Complaint’s factual allegations and draws 

reasonable inferences in Plaintiffs’ favor, but it does not adhere to the Complaint’s legal 

conclusions, unadorned labels, conclusory statements, and formulaic recitation of the elements.  

See Ashcroft v. Iqbal, 556 U.S. 662, 678, 680–81 (2009).  The Court may consider attachments 

to the Complaint.  Leichling v. Honeywell Int’l, Inc., 842 F.3d 848, 851 (4th Cir. 2016).   

The Commissioner, though, also seeks dismissal for lack of jurisdiction.  He does not 

specify whether he mounts a “facial” challenge to the Complaint or a “factual” one based on 

additional evidence.  As his only submissions were judicially noticeable state court orders (dkts. 

10-1, 30-1) and the parties did not seek an evidentiary hearing, the Court concludes it is a facial 

one.  See 24th Senatorial Dist. Republican Comm. v. Alcorn, 820 F.3d 624, 629 (4th Cir. 2016) 

(distinguishing facial from factual challenges to jurisdiction).  Accordingly, the Court applies the 
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familiar Twombly/Iqbal standard, taking care not to accord the “presumption of truth to 

conclusory statements and legal conclusions contained in [the] complaint.”  Beck v. McDonald, 

No. 15-1395, -- F.3d --, 2017 WL 477781, at *4 (4th Cir. Feb. 6, 2017).  Importantly, this rule 

applies even when legal conclusions are couched as factual allegations.  Papasan v. Allain, 478 

U.S. 265, 286 (1986); SD3, LLC v. Black & Decker, Inc., 801 F.3d 412, 422 (4th Cir. 2015).
1
 

II. THE ALLEGATIONS 

A. The Plaintiffs 

Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo are indigent 

Virginians who have suspended driver’s licenses “for failure to pay court costs and fines that 

they could not afford.”  (Complaint ¶ 1).  They allege that their suspensions were “automatic and 

mandatory upon default.”  (Id. ¶ 4).  They request declaratory and injunctive relief against the 

Commissioner to: 

address and remedy the systemic, pervasive, and ongoing failure of the 

Commonwealth to provide basic protections afforded by the Due Process and 

Equal Protection Clauses of the United States Constitution before taking the harsh 

enforcement measure of suspending driver’s licenses against indigent people 

whose poverty prevents them from paying debts owed to courts. 

 

(Id. ¶ 6).  Plaintiffs “seek to represent a class consisting of all persons whose Virginia’s driver’s 

licenses are suspended due to unpaid court debt and who, at the time of the suspension, were not 

able to pay due to their financial circumstances.”  (Id. ¶ 373 (emphasis added)). 

                                                 
1
  E.g., Anand v. Ocwen Loan Servicing, LLC, 754 F.3d 195, 198–99 (4th Cir. 2014); Cook 

v. Howard, 484 F. App’x 805, 810 (4th Cir. 2012) (disregarding “legal conclusions 

masquerading as factual allegations” which were “inaccurate legal conclusions at that”).   While 

not deferring to the Complaint’s legal conclusions and “naked assertions,” Iqbal, 556 U.S. at 

678, the Court—in recounting the Complaint—will nonetheless at times refer to them to provide 

context for the reader.   
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 They contend that “DMV is the entity responsible for the issuance, suspension, and 

revocation of driver’s licenses.”
2
  (Complaint ¶ 22).  A driver’s license is critical for life 

functions such as employment, education, and family care.  (Id. ¶¶ 30–31).  In recent years, 

hundreds of thousands of Virginians allegedly have had their licenses suspended for failure to 

pay court costs and fines.  (Id. ¶¶ 32–33).  Such suspensions “can trap the poor in an impossible 

situation: inability to reinstate their licenses without gainful employment, yet inability to work 

without a license.”  (Id. ¶ 34).   

“Plaintiffs’ licenses,” they claim, “were suspended by the Defendant
[3]

 immediately upon 

their default, without any inquiry into their individual financial circumstances, or the reasons 

underlying their failure to pay.”  (Complaint ¶ 39 (emphasis added)).  They cannot enter into 

repayment installment plans, either because the state courts to which they own money do not 

have such plans or because they cannot afford the plans that are offered.  (Id. ¶ 41).   

Mr. Stinnie is the lead named plaintiff.  He received four traffic citations in late 2012 or 

early 2013, three of which resulted in conviction and over $1,000 in fines and court costs.  

(Complaint ¶¶ 53–54, 57, 61).  Earning only $300 per week, he was unable to pay off this debt, 

leading—according to him—the Commissioner to suspend his license on May 20, 2013, without 

assessing whether he had the ability to pay.  (Id. ¶¶ 61–67).  Stinnie was cited seven days later 

for driving on a suspended license.  (See id. ¶ 68; Va. Code § 46.2-301).  He was convicted of 

                                                 
2
  This statement of law is discussed later.  Virginia Code § 46.2-200 does provide that the 

DMV generally “shall be responsible for . . . the issuance, suspension, and revocation of driver’s 

license,” but it does not grant the DMV exclusive authority to suspend licenses.  In more specific 

circumstances, courts are instead granted that authority.  See infra pages 15–16 and footnote 19; 

e.g., Va. Code § 46.2-395(B) (providing that “the court shall forthwith suspend” a convict’s 

license if fines and costs are not “immediate[ly] pa[id] in full”); Va. Code § 46.2-301(D) 

(providing that “the court shall suspend” the license of person convicted of driving on a 

suspended license). 

3
  See supra footnote 1 and accompanying text. 
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this offense on September 19, 2013, while still hospitalized for lymphoma.  (Complaint ¶ 73).  

He incurred additional fines and court costs for that conviction, further hampering his financial 

situation, as did medical treatments he needed to fight lymphoma.  (Id. ¶¶ 68–78).   

This cycle repeated itself in 2016 when—after battling poor health, homelessness, and a 

dire financial situation—he received more fines and costs for reckless driving and driving on a 

suspended license.  (Complaint ¶¶ 89–99).  As of July 2016, Stinnie owed $1,531 in costs and 

fines to various state courts.  (Id. ¶¶ 111–18).  He cannot afford to pay this amount given his 

limited income and payments for his car, which doubles as shelter when he cannot procure 

housing.  (See id. ¶¶ 105–10).   

As for Plaintiffs Moore, Taylor, and Russo, their particular circumstances differ 

somewhat from Stinnie (e.g., their underlying charges of conviction, the severity of their 

indigency and causes thereof), but the basic pattern is the same.  All were convicted of some 

traffic violation or crime, thus incurring court costs, fees, and fines they could not afford to pay.
4
  

Their licenses were suspended as a result, frustrating their ability to provide for themselves and 

creating a risk of additional convictions if they drove in an effort to do so.  (See Complaint ¶ 

341).  Additional convictions (for driving suspended or other infractions) followed, 

compounding their financial situation and providing further bases for suspension.   

 B. The Alleged “License-for-Payment Scheme”
5
 

Under Virginia law, a judge in a criminal case resulting in conviction notifies the clerk of 

the costs incident to the proceeding.  Complaint ¶ 259; Va. Code § 19.2-335.  The clerk then 

aggregates this information into a statement; the total is considered both a criminal fine and a 

                                                 
4
  See, e.g., Complaint ¶¶ 123–24, 136, 140, 152, 166–70, 173, 176–77, 182–83, 192, 212, 

224–25, 229, 231–34, 252–53. 

5
  See supra footnote 1 and accompanying text. 
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judgment in favor of the Commonwealth.  Id. ¶¶ 259 (citing Va. Code § 19.2-336), 272–73 

(citing Va. Code §§ 17.1-375.5, 19.2-336).  Interest begins to accrue on the 41st day after the 

final judgment.  (Id. ¶ 280; Va. Code § 19.2-353.5).  Particular kinds of costs and fees may be 

assessed depending on the nature of the case.  (Complaint ¶¶ 261–64).  However, Virginia’s 

general district and circuit courts
6
 have uniform cost-and-fee schedules that do not vary based on 

the ability to pay.  (Id. ¶¶ 268–71; dkts. 1-1 & 1-2).   

At trial (or by mail to those convicted in absentia), the general district and circuit courts 

provide defendants with forms (Form DC-210 in the general district court and Form CC-1379 in 

the circuit court, hereinafter “Suspension Forms”) explaining that nonpayment of costs or fines 

results in a suspended license; these Suspension Forms—which are attached to and referenced in 

the Complaint—do not mention the ability to pay.  (Complaint ¶¶ 275, 277–78; see dkts. 1-3 & 

1-4).  Significantly, both Suspension Forms indicate that the defendant: 

can avoid this suspension [of his driver’s license] going into effect only if the 

court actually receives payment in full . . . by the effective date of this 

suspension . . . .  If payment in full is not received by the Court within 30 days of 

sentencing, the suspension goes into effect . . . .  

 

(Dkt. 1-3 at ECF 3, Part I; dkt. 1-4 at ECF 3, Part I (emphasis added)). 

If “immediate payment” is not received, the person’s driver’s license is suspended 

“automatically,” without any inquiry into the reasons for default.  (Complaint ¶¶ 284–85 (citing 

Va. Code § 46.2-395)).  According to Plaintiffs, the Commissioner suspends the licenses.
7
  (Id. 

¶¶ 66, 103, 129, 152, 174, 179, 227).  Through administrative channels, the suspension is 

                                                 
6
  These are two trial-level courts in Virginia.  To simplify, general district court operates 

largely as a small claims and traffic offense court, whereas circuit courts are the forum for larger 

civil claims, criminal prosecutions, and de novo appeals from rulings of the general district 

courts.  See generally Va. Code §§ 16.1-77, 17.1-513. 

7
  As discussed infra, however, the statute unambiguously states that “the court shall 

forthwith suspend” the license, a point supported by the Suspension Forms.  Va. Code § 46.2-

395(B) (emphasis added); see supra footnote 1 and accompanying text.   
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communicated to the DMV, where an employee makes a data entry concerning it.  (See id. ¶¶ 

286–89, 294).  Individuals who cannot pay their costs or fines within 30 days may make 

alternative payment arrangements with the state court to toll the effectiveness of their 

suspensions; the contours of these payment plans, however, vary and are not available in all of 

Virginia’s trial courts.  (See id. ¶¶ 296, 302–19). 

III. The Nature of Plaintiffs’ Challenge 

The Complaint is often critical of Virginia’s courts’ failure to consider Plaintiffs’ 

indigency or ability to pay fines and costs.  (Complaint ¶¶  62, 64, 75, 99, 125, 138, 171, 204, 

226).  Plaintiffs also oppose Virginia’s overall legal structures and procedures for assessing court 

costs, suspending licenses, communicating the suspensions, and reinstating licenses:  They 

bundle these aspects together and label them collectively as a “payment-for-license scheme” or 

“system,” or an “unlawful court debt collection scheme” or “system.”  (See id. ¶¶ 259–320, 335, 

341, 372, 403, 405–06, 412, 416, 422, 427–28, 432, 440, 445–46, 449).   

The true gravamen of the Complaint, though, is the suspension of Plaintiffs’ licenses, 

which Plaintiffs repeatedly assert was done by the Commissioner without notice or consideration 

of their ability to pay.  (Complaint ¶¶ 39, 66, 67, 103, 129–30, 152–53, 174–75, 179–80, 227–28, 

251, 370, 412; see dkt. 21 (hereinafter Pls’ Br.) at 11 (“the gravamen of Plaintiffs’ Complaint [is] 

Va. Code § 46.2-395’s automatic suspension of driver’s licenses”).  Thus, Plaintiffs ask the 

Court “to enjoin the [Commissioner] from issuing orders of driver’s license suspension against 

the Plaintiffs and the Class Members,” and to declare “that the [Commissioner’s] policies, 

practices, acts, and/or omissions as described herein” are unlawful.  (Id. ¶¶ 374, Prayer for Relief 

(c); see also id. Prayer for Relief (d), (e)).   
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While these requests are somewhat broad (given the number and scope of the “policies, 

practices, and acts” the Complaint recounts), Plaintiffs have specified what this case boils down 

to and what they challenge as unconstitutional:  Virginia Code § 46.2-395, entitled “Suspension 

of license for failure or refusal to pay fines or costs.”  Specifically, they: 

seek injunctive and declaratory relief against Defendant Richard D. Holcomb in 

his official capacity for his actions in suspending their licenses pursuant to Va. 

Code § 46.2-395(B).   

 

(Pls’ Br. at 7 (emphasis added); see id. at 11, 22, 24–25, 29–30, 42–43; dkt. 55 (Hr’g Tr.) at 24 

(Plaintiffs’ counsel: “This is about the driver’s licenses.”), 49–50 (“Plaintiffs are challenging an 

unconstitutional statute,” § 46.2-395).  Plaintiffs emphasize this repeatedly.
8
  And the Class they 

seek to represent is comprised of individuals who both (A) have suspended licenses for 

nonpayment of court costs and (B) could not pay their costs at the time of suspension.  

(Complaint ¶ 373). 

Plaintiffs maintain they “are simply asking this Court to order Defendant to stop 

engaging in an unconstitutional practice—the automatic suspension of driver’s licenses without 

notice, without a hearing, and without regard for inability to pay.”  (Pls’ Br. at 3).  They “simply 

ask that Defendant cease suspending driver’s licenses” and reinstate their own.  (Id. at 15).  But 

an examination of Va. Code § 46.2-395 reveals the matter is not as simple as Plaintiffs contend. 

 

                                                 
8
  See, e.g., Pls’ Br. at 10 (“Plaintiffs challenge as unconstitutional Va. Code § 46.2-395’s 

automatic and mandatory suspension of driver’s licenses.”), 11 (“the gravamen of Plaintiffs’ 

Complaint [is] Va. Code § 46.2-395’s automatic suspension of driver’s licenses”), 14 

(“Plaintiffs’ requested relief [is] enjoining the Defendant from suspending driver’s licenses 

automatically under Va. Code § 46.2-395. . .”), 19 (“Defendant . . . suspends their licenses 

without providing any post-default notice or hearing regarding their ability to pay the fines and 

costs”), 20 (“the harm results from Defendant’s independent act of suspending the driver’s 

license”), 34 (“They are challenging the automatic suspension of their driver’s licenses by 

Defendant for being unable to pay”).   
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IV. THE TEXT AND MEANING OF VIRGINIA CODE § 46.2-395 

The foundational principle of statutory interpretation is that the examination of a law 

must begin with its text.  See United States v. Neuhauser, 745 F.3d 125, 128 (4th Cir. 2014).  The 

analysis often concludes there too:  “When the text of the statute is clear, our interpretive inquiry 

ends.”  Fogerty v. Fantasy, Inc., 510 U.S. 517, 538 (1994); e.g., Octane Fitness, LLC v. ICON 

Health & Fitness, Inc., 134 S. Ct. 1749, 1755 (2014).  The Court applies the “fundamental canon 

of statutory construction that words will be interpreted as taking their ordinary, contemporary, 

common meaning.”  United States v. Serafini, 826 F.3d 146, 149 (4th Cir. 2016). 

A. The Framework 

 1. Subsection (B) 

Plaintiffs challenge the constitutionality of their suspensions under Va. Code 46.2-

395(B), which reads in critical part as follows: 

In addition to any penalty provided by law and subject to the limitations on 

collection under §§ 19.2-340 and 19.2-341, when any person is convicted of any 

violation of the law of the Commonwealth . . .
[9]

 and fails or refuses to provide 

for immediate payment in full of any [fines or costs
10

] lawfully assessed 

against him, or fails to make deferred payments or installment payments as 

ordered by the court
[11]

, the court shall forthwith suspend the person’s privilege 

to drive a motor vehicle on the highways in the Commonwealth. The driver’s 

license of the person shall continue suspended until the [fines or costs] ha[ve] 

been paid in full.  However, if the defendant, after having his license suspended, 

pays the reinstatement fee to the [DMV] and enters into an agreement under § 

19.2-354 that is acceptable to the court to make deferred payments or installment 

payments of unpaid [fines or costs] as ordered by the court, the defendant’s 

driver’s license shall thereby be restored . . . . 

                                                 
9
  The omitted language refers to convictions for violating the laws “of the United States or 

of any valid local ordinance.”  That language is not relevant to this case.   

10
  The full text is “any fine, costs, forfeitures, restitution, or penalty.”  For brevity, the Court 

uses the phrase “fines or costs” throughout this Opinion. 

11
  Virginia courts are authorized to arrange deferred payments or installment plans to help 

individuals pay off court fines and costs.  See Va. Code § 19.2-354. 
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(boldface and italicized emphasis added).  Several points about this passage merit attention.   

First, at the moment of conviction in a Virginia criminal case, full payment of any 

assessed fines and costs is due “immediate[ly].”   

Second, if the defendant does not make immediate payment, his driver’s license is 

suspended “forthwith”—meaning immediately or without delay.
12

  Plaintiffs acknowledge that 

the suspension is “automatic” and “immediate” upon nonpayment.  (See Complaint ¶¶ 284–85; 

Pls’ Br. at 2, 4, 10).  Every conviction involving a fine or costs thus effectively includes the 

suspension of the person’s license (see Suspension Forms), although in many instances the 

defendant may make payment shortly thereafter.
13

  In other words, the suspension may be brief, 

but it continues “until the fines, costs, forfeiture, restitution, or penalty has been paid in full.”  

(As discussed shortly, however, the effective date of the suspension is different from the date of 

the suspension itself.) 

Third and critically, the suspension is unequivocally and unambiguously ordered by the 

court.  As the statute plainly says:  “the court shall forthwith suspend the person’s privilege to 

drive a motor vehicle.”  Va. Code § 46.2-395(B) (emphasis added); see Pls’ Br. at 4 n.2 (“it is the 

court that issues the order of suspension . . .”).  This cuts to the heart of Plaintiffs’ case, which 

rests on their licenses being suspended by the Commissioner. 

 

 

                                                 
12

  See Black’s Law Dictionary (10th ed. 2014) (“immediately; without delay”); Merriam 

Webster’s Collegiate Dictionary 458 (10th ed. 1994) (“immediately”); Webster’s New World 

Dictionary 241 (1984) (“without delay”); American Heritage Dictionary of the English Language 

(1976) (William Morris, ed.) (“at once; immediately; without delay”). 

13
  While a defendant may have his license restored by reaching an alternative payment plan 

with the sentencing court pursuant to Va. Code § 19.2-354 and then paying DMV an 

administrative reinstatement fee, this process occurs only “after having his license suspended” in 

the first place.  Va. Code § 46.2-395(B) (emphasis added). 

Case 3:16-cv-00044-NKM-JCH   Document 59   Filed 03/15/17   Page 11 of 35   Pageid#: 872 
JA584

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 215 of 392



12 

 

 2. Subsection (C) 

The subsequent portion of the statute, Subsection (C), dovetails with Subsection (B) and 

further explains how the statute operates.   

Before transmitting to the Commissioner a record of the person’s failure or 

refusal to pay all or part of any [fines or costs] or a failure to comply with an 

order issued pursuant to § 19.2-354, the clerk of the court that convicted the 

person shall provide or cause to be sent to the person written notice of the 

suspension . . . , [which is] effective 30 days from the date of conviction, if the 

[fine or cost] is not paid prior to the effective date of the suspension as stated 

on the notice.  

Notice shall be provided to the person at the time of trial or shall be mailed by 

first-class mail to the address certified on the summons or bail recognizance 

document as the person’s current mailing address, or to such mailing address as 

the person has subsequently provided to the court as a change of address. If so 

mailed on the date of conviction or within five business days thereof, or if 

delivered to the person at the time of trial, such notice shall be adequate notice of 

the license suspension and of the person’s ability to avoid suspension by paying 

the [fines or costs] prior to the effective date. No other notice shall be required to 

make the suspension effective. A record of the person’s failure or refusal and 

of the license suspension shall be sent to the Commissioner if the [fine or cost] 

remains unpaid on the effective date of the suspension specified in the notice 

or on the failure to make a scheduled payment. 

Va. Code § 46.2-395(C) (boldface and italicized emphasis added).  This provision distinguishes 

several concepts, including:  the suspension itself; the effective date of the suspension; and a 

“record” of nonpayment.  

 Subsection (C) requires the court clerk to provide the person with “notice of the 

suspension” made by the court pursuant to Subsection (B).  But Subsection (C) also makes clear 

that the suspension is not “effective [until] 30 days from the date of conviction.”  If the fines and 

costs are paid during this 30-day grace period, then—as Subsection (B) contemplates—the 

suspension is lifted before ever going into effect.   
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 If, however, payment is not made within the 30-day window, two things occur.  First, the 

suspension order becomes effective, that is, legally “enforceable.”
14

  So, for instance, a defendant 

could be charged and successfully prosecuted anew with driving on a suspended license if he 

drives on the 31st day, but not before.   

Second, nonpayment after 30 days results in the court clerk transferring certain 

information to the Commissioner.  The clerk transmits a record of the defendant’s nonpayment.  

But the clerk also sends a record “of the license suspension” to the Commissioner.  Va. Code § 

46.2-395(C).  In other words, the suspension is a legal reality that preexists any involvement 

whatsoever from the Commissioner.  This comports perfectly with Subsection (B), which made 

clear that the state court (not the Commissioner) suspends the license.   

 3. The Suspension Forms 

The Suspension Forms used by Virginia’s courts and attached to the Complaint also 

affirm the correct understanding of the statute.  (See dkts. 1-3 & 1-4).  Both Suspension Forms 

include a “PART I” which is an “ACKNOWLEDGMENT OF SUSPENSION OR 

REVOCATION OF DRIVER’S LICENSE.”  (Dkt. 1-3 at ECF 2, 3; dkt. 1-4 at ECF 3 

(boldface and capitalization in original)).  The Forms allow for identification of the following 

basis for suspension:   

I acknowledge that I have been notified that my driver’s license/driving privilege . 

. . has been suspended . . . effective thirty day from the date of sentencing . . . 

pursuant to Va. Code § 46.2-395 as a result of my failure to pay all or part of my 

fines, costs, forfeiture, restitution, and/or penalty of $ ___ plus any additional 

court-appointed attorney fee, if applicable. 

 

                                                 
14

  Black’s Law Dictionary (10th ed. 2014); see Merriam Webster’s Collegiate Dictionary 

368 (10th ed. 1994) (defining “effective” as “being in effect; operative,” as in “the tax becomes 

effective next year”); American Heritage Dictionary of the English Language (1976) (William 

Morris, ed.) (“Operative; in effect” as in “The law is effective immediately”).   
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(Dkt. 1-3 at ECF 2; see dkt. 1-4 at ECF 2 (using similar language)).  The circuit court Form even 

refers to itself as an “Order and Notice” and includes blanks for the circuit judge’s signature.  

(Dkt. 1-3 at ECF 2, 3).  Each Form includes space for the defendant’s signature and then affirms: 

I understand that I can avoid this suspension [of my driver’s license] going into 

effect only if the court actually receives payment in full of such [fines and costs] 

by the effective date of this suspension . . . .  If payment in full is not received by 

the Court within 30 days of sentencing, the suspension goes into effect . . . .  

 

((Dkt. 1-3 at ECF 3; dkt. 1-4 at ECF 3 (emphasis added)).  Accordingly, the Forms track the 

distinction between a suspension—issued by courts under Subsection (B)—and its effective date 

30 days later (which triggers the clerk’s obligation under Subsection (C) to send the 

Commissioner a record both of the suspension and of nonpayment). 

 B. Plaintiffs’ Position 

Plaintiffs repeatedly contend that the Commissioner suspended their licenses.  Yet they 

concede in a footnote that the Commissioner “correctly points out that, under Va. Code § 46.2-

395, it is the court that issues the order of suspension . . . .”  (Pls’ Br. at 4 n.2).  Plaintiffs do not 

yield completely, though.  Rather, they argue that they: 

have alleged (Compl. ¶¶ 286-89) that the ‘order of suspension’ is nothing more 

than a transmittal of a record of non-payment and that it is the Defendant who 

actually suspends the license, which only he has the authority to do under § 46.2-

200.  

 

(Id. (emphasis added)).  This argument is unavailing.  It misstates both the cited allegations of 

the Complaint (which do not equate a record of nonpayment with a suspension order) and the 

law (which distinguishes between the two). 

For one, a record of nonpayment and the suspension order are two separate things.  

Plaintiffs do allege that “the court transmits a person’s record of nonpayment” to the DMV.  

(Complaint ¶ 286). But the Complaint does not allege—as the above-quoted portion of Plaintiffs’ 
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brief contends—that the record of nonpayment is the same thing as a suspension order.  (See id. 

¶¶ 287–89).  The allegation recounts only part of the Subsection (C), which makes plain that the 

court also transmits a (preexisting) record “of the license suspension,” not just a record of 

nonpayment.  Va. Code § 46.2-395(C).
15

  This, of course, reaffirms what Subsection (B) 

expressly states:  That the court issues the suspension order.  The point is further substantiated 

by Plaintiffs’ attachments to the Complaint:  the Suspension Forms apprising defendants of the 

distinction between the suspension and its subsequent effective date. (See dkts. 1-3 & 1-4).   

Plaintiffs’ other assertion—that “only” the Commissioner has authority to suspend 

licenses
16

—also is unsupported.  The statute cited in support of Plaintiffs’ position says that the 

DMV, “under the supervision and management of the Commissioner,” generally “shall be 

responsible for . . . the issuance, suspension, and revocation of driver’s licenses.” Va. Code § 

46.2-200.
17

  Yet nowhere does § 46.2-200 assign the power to suspend licenses “only” or 

exclusively or solely or entirely to the Commissioner or DMV, and for good reason.   

The General Assembly not only granted Virginia’s courts the power to suspend licenses 

for nonpayment of court costs and fees, it obliged them to do so.  Va. Code § 46.2-395(B) (“the 

                                                 
15

  This distinction fits logically with the rest of the statute.  Because the defendant has a 30-

day grace period during which to pay his fines (and thus avoid the effectiveness of the 

suspension, though not the suspension itself), it makes good sense to statutorily distinguish the 

suspension, on one hand, from proof of nonpayment after 30 days (which triggers the 

suspension’s legal enforceability). Plaintiffs’ view—which treats the suspension and nonpayment 

as the same thing—renders meaningless this statutory distinction. 

16
  Pls’ Br. at 4 n.2; see id. at 10, 11 (claiming DMV has “sole” responsibility for 

suspensions); see also Hr’g Tr. at 53–54, 58–59. 

17
  The dissonance of relying on § 46.2-200 is notable.  On one hand, Plaintiffs assert they 

are challenging suspensions made (ostensibly) by the Commissioner pursuant to § 46.2-395(B).  

(See Complaint ¶¶ 284–85, 290; Pls’ Br. at 4 (“suspension . . . is automatic and mandatory . . . 

[u]nder Va. Code § 46.2-395(B)”), 7 (seeking relief from Commissioner’s “actions in suspending 

their licenses pursuant to Va. Code § 46.2-395(B)”); id. at 11, 14).  But if that is so, why resort to 

a different statute to show the Commissioner’s suspension authority?  The reason is obvious:  

The Commissioner has no authority to suspend anything pursuant to § 46.2-395(B), courts do. 
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court shall forthwith suspend . . .” (emphasis added)).  This implicates a basic canon of statutory 

interpretation:  That a statute speaking specifically on a subject (as § 46.2-395(B) does regarding 

suspension for nonpayment) prevails over one phrased in general terms (like § 46.2-200).
18

  In 

fact, § 46.2-395(B) is one of many statutes—including several in Title 46.2—granting specific 

suspension authority to the courts instead of the Commissioner in certain situations.
19

  This 

reflects the General Assembly’s conscious choice to vest—in specified circumstances like those 

implicated here—suspension authority in the courts rather than the Commissioner.  

Finally, while Plaintiffs would ignore Subsection (B)’s unambiguous command to “the 

court,” their approach would also reduce other portions of the law to irrelevance.  Recall 

Subsection (C)’s function, supra Part IV.A.2, which requires the court clerk—on the effective 

date of the suspension—to provide the Commissioner with a record of both the suspension order 

and of nonpayment.  Plaintiffs’ theory of Subsection (B) would make Subsection (C) both 

illogical and superfluous.  See Cty. of Albemarle v. Camirand, 285 Va. 420, 424–25 (2013) 

(avoiding “absurd result[s]” and employing “basic canon[] of statutory construction [that] 

statutes should be interpreted, if possible, to avoid rendering words superfluous”); United States 

v. Joshua, 607 F.3d 379, 386–87 (4th Cir. 2010). 

If the Commissioner is who suspends licenses for nonpayment, why would the General 

Assembly command that a “record” of “the license suspension shall be sent” to him by the clerk?  

                                                 
18

  See Credit Union Ins. Corp. v. United States, 86 F.3d 1326, 1333 (4th Cir. 1996); Gas 

Mart Corp. v. Bd. of Sup’rs of Loudoun Cty., 269 Va. 334, 350 (Va. 2005); Virginia ex rel. Dep’t 

of Corr. v. Brown, 259 Va. 697, 706 (Va. 2000). 

19
  E.g., Va. Code §§ 46.2-301(D) (providing that “the court shall suspend” the license of 

person convicted of driving on a suspended license), 46.2-392, 46.2-393(A), 46.2-397; see also 

Reittinger v. Virginia, 260 Va. 232, 234 (2000) (“The court also suspended Reittinger’s driver’s 

license for a period of six months, pursuant to the provisions of Code § 18.2–259.1.”); Rivenbank 

v. Virginia, No. 1970-07-4, 2009 WL 1514494, at *1 (Va. Ct. App. June 2, 2009) (same). 
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Va. Code § 46.2-395(C).  There is no apparent reason for a court clerk to send the Commissioner 

a record of a suspension that he himself (supposedly) issued, and Plaintiffs have proffered none.   

Indeed, the clerk’s statutorily mandated effort would be not only fruitless, but impossible.  

In Plaintiffs’ view, the Commissioner creates the suspension.  But if that is right, then Subsection 

(C)’s command that the court clerk transmit a “record . . . of the license suspension” to the 

Commissioner asks the clerk to do the impossible:  There can be no “record” of something that 

does not yet exist.
20

   

Courts, of course, attempt to give meaning to every word in a statute, strive to avoid 

absurd results, and presume that the legislature does not write laws that require impossible or 

vain acts.
21

  Plaintiffs’ understanding would violate these well-established principles, creating 

discord and disunity in the statute where none exists. 

C. Summary 

To review, Virginia Code § 46.2-395 functions as follows.  When a defendant is 

convicted in state court, his fines and costs are due immediately.  When payment (as here) is not 

made immediately, his license is suspended immediately (“forthwith”) by the court.
22

  The 

                                                 
20

  See, e.g., Black’s Law Dictionary (10th ed. 2014) (defining “record” as a “documentary 

account of past events, usu[ally] designed to memorialize those events”) (emphasis added); 

Webster’s New World Dictionary 500 (1984) (“any registered evidence of an event, etc.”). 

21
  Camirand, 285 Va. at 424–25; PKO Ventures, LLC v. Norfolk Redevelopment & Hous. 

Auth., 286 Va. 174, 183 (2013) (“when interpreting and applying a statute [courts assume] that 

the General Assembly chose, with care, the words it used in enacting the statute, and we are 

bound by those words”); Branch v. Virginia, 14 Va. App. 836, 839 (Va. Ct. App. 1992) (“a 

statute should never be construed so that it leads to absurd results”). 

22
  When a suspension is initially lifted by obtaining a court-approved payment plan 

pursuant to Va. Code § 19.2-354, then the court forthwith issues a new suspension if “he fails to 

make deferred payments or installment payments . . . .”  Va. Code § 46.2-395(B).  In this 

scenario, the clerk notifies the person of the (new) suspension by mail rather than at his criminal 

proceeding, even though the Order approving the payment plan also informed the person that a 

missed payment triggers suspension.  See Va. Code § 46.2-395(C); dkt. 1-4 (Circuit Court 
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suspension, however, does not take effect until 30 days later.  Thus, the defendant has a 30-day 

grace period to pay his fines and costs in full (or arrange a payment plan with the court).  If he 

pays, the suspension is lifted by operation of law before ever going into effect.  If he does not 

pay, his suspension then becomes effective on Day 31.  At that point, the court clerk sends the 

Commissioner a record of both his nonpayment and of the suspension itself for administrative 

and data-entry purposes.   

V. THE ROOKER-FELDMAN DOCTRINE BARS THE CASE FROM THIS COURT. 

 A. Basic Rooker-Feldman Principles 

The Rooker-Feldman doctrine “holds that lower federal courts are precluded from 

exercising appellate jurisdiction over final state-court judgments.”  Thana v. Bd. of License 

Commissioners for Charles Cty., Md., 827 F.3d 314, 319 (4th Cir. 2016).  “Review of such 

judgments may be had only in” the superior state courts, as well as the U.S. Supreme Court 

pursuant to 28 U.S.C. § 1257(a).  D.C. Court of Appeals v. Feldman, 460 U.S. 462, 482 (1983); 

see id. at 486; Brown & Root, Inc. v. Breckenridge, 211 F.3d 194, 198 (4th Cir. 2000).  The 

doctrine is jurisdictional.  See Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 

283–86 (2005); Am. Reliable Ins. Co. v. Stillwell, 336 F.3d 311, 316 (4th Cir. 2003). 

 Analytically, Rooker-Feldman is rooted in the constitutional principles of federalism and 

separation of powers:  State courts are generally able to decide questions of federal law, and 

federal district courts exercise jurisdiction over only specific genres of cases identified by 

                                                                                                                                                             

Suspension Form) at ECF 3, Part II(1) (requiring defendant on payment plan to provide changes 

in address) & Part II(5) (“Order and Notice of Deferred Payment or Installment Payments” 

apprising defendant that “if the Court has ordered deferred or installment payments, I must make 

all required payments on time and if I fail to make a scheduled payment, my driver’s license 

shall immediately be suspended forthwith pursuant to Virginia Code §46.2-395”); see also dkt. 

1-3 (General District Court Suspension Form) at ECF 2–3, Part II(2) & (6) (imposing similar 

requirement as a condition for granting a “Petition” for deferred payment, installment payments, 

or community service). 
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Congress.  See Washington v. Wilmore, 407 F.3d 274, 279 (4th Cir. 2005); Brown & Root, Inc. v. 

Breckenridge, 211 F.3d 194, 198–99 (4th Cir. 2000); see also Feldman, 460 U.S. at 483 n.16; 

Tafflin v. Levitt, 493 U.S. 455, 458–59 (1990) (“state courts have inherent authority, and are thus 

presumptively competent, to adjudicate claims arising under the laws of the United States”); 28 

U.S.C. § 1257(a).
23

 

The doctrine thus incentivizes state litigants to—rather than rush to federal court after 

losing—press their constitutional claims in state court and appeal an adverse ruling up the 

judicial hierarchy, all the way to the U.S. Supreme Court if necessary.
24

  See 28 U.S.C. 1257(a).  

This structure has the added benefit of affording “the state court the first opportunity to consider 

a state statute or rule in light of federal constitutional arguments” and perhaps “give the statute a 

saving construction in response to those arguments.”  Feldman, 460 U.S. at 483 n.16.   

In recent years, appellate courts have clarified that Rooker-Feldman is not an expansive 

doctrine.  See Exxon, 544 U.S. at 283–84. It does not create a jurisdictional bar to concurrent 

litigation, or to lawsuits challenging state administrative or executive actions (although 

abstention doctrines, res judicata, limitations periods, or other impediments may apply).  See id. 

at 292–93; Thana, 827 F.3d at 320–21.  Nevertheless, its core application has been reaffirmed:  

                                                 
23

  Rooker-Feldman “does not bar review of a ruling of a state court in habeas corpus 

proceedings.”  Plyler v. Moore, 129 F.3d 728, 732 (4th Cir. 1997).  The reason is that, through 

habeas, Congress created a system of federal collateral review of state court criminal judgments 

against a “person in custody pursuant to [an allegedly unconstitutional] judgment of a State 

court.” 28 U.S.C. § 2254(a); see In re Gruntz, 202 F.3d 1074, 1079 (9th Cir. 2000).  No party 

plausibly suggests that this proceeding sounds in habeas, the Complaint alleges claims under 42 

U.S.C. § 1983, and Plaintiffs have not contended that they are in custody pursuant to the 

suspension orders they challenge.  Thus, the habeas carevout to Rooker-Feldman does not apply. 

24
  In this way, Rooker-Feldman is a cousin of the Younger abstention doctrine, whereby a 

federal court will abstain from hearing a constitutional challenge to ongoing state criminal 

proceeding.  See generally Younger v. Harris, 401 U.S. 37 (1971).  As a result, the litigant must 

raise his constitutional defense in state court, and appeal up the judicial chain to his state’s 

highest court and, eventually, the U.S. Supreme Court.   
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i.e., “cases brought by state-court losers complaining of injuries caused by state-court judgments 

rendered before the district court proceedings commenced and inviting district court review and 

rejection of those judgments.”  Exxon, 544 U.S. at 284. 

 B. Application to This Case 

The Supreme Court has reviewed the archetypal situation to which the doctrine 

historically and currently applies.  In both Rooker and Feldman: 

the losing party in state court filed suit in federal court after the state proceedings 

ended, complaining of an injury caused by the state-court judgment and seeking 

review and rejection of that judgment. Plaintiffs in both cases, alleging federal-

question jurisdiction, called upon the District Court to overturn an injurious state-

court judgment. 

Exxon, 544 U.S. at 291–92.  So too here.  As explained in Part IV, supra, license suspension 

orders are issued by the state court pursuant to Va. Code § 46.2-395(B).  This is apparent from 

the statute’s text and structure, as well as the Suspension Forms used by Virginia’s trial courts.  

And now, Plaintiffs ask this Court to undo those very judgments as violations of due process and 

equal protection.  See Complaint ¶¶ 399–450, Prayer for Relief.  But a plaintiff “may not escape 

the jurisdictional bar of Rooker–Feldman by merely refashioning its attack on the state court 

judgments as a § 1983 claim.”  Jordahl v. Democratic Party of Va., 122 F.3d 192, 202 (4th Cir. 

1997); see Am. Reliable Ins. Co. v. Stillwell, 336 F.3d 311, 316 (4th Cir. 2003).
25

 

To be sure, Plaintiffs—insisting that their suspensions were not issued by a court—say 

they are not challenging anything done by a state court.  (See, e.g., Pls’ Br. at 3, 19, 34).  But 

their own statements reveal the true nature of the case.  “At issue here,” Plaintiffs observe, “is the 

Commonwealth’s own justice system.”  (Id. at 30; see id. at 4 n.2 (conceding that state courts 

issue suspension orders)).  They “simply challenge the suspension of their licenses with no 

                                                 
25

  Other Circuits agree.  E.g., Southerland v. City of N.Y., 681 F.3d 122, 124 n.1 (2d Cir. 

2012); Prince v. Ark. Bd. of Examiners in Psychology, 380 F.3d 337, 340 (8th Cir. 2004); Remer 

v. Burlington Area Sch. Dist., 205 F.3d 990, 997 (7th Cir. 2000). 
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notice, no hearing, and no determination of their ability to pay.”  (Id. at 19).  But the matter is not 

so simple.  Plaintiffs overlook the imperative question (Suspended by whom?) answered by the 

text (“the court shall forthwith suspend . . .”) and structure of the law (Va. Code § 46.2-395) they 

challenge, as well as by the Suspension Forms.
26

 

The situation thus is akin to Jordahl v. Democratic Party of Virginia, 122 F.3d 192 (4th 

Cir. 1997).  There, as here, plaintiffs challenged “an unconstitutional scheme” of Virginia 

statutes; but the Fourth Circuit found that the alleged harm—like the alleged harm here—“is the 

result of the state court” orders, not of the named defendant.  Id. at 203.  “If the state courts did 

not issue the injunctions, the [plaintiff] would have no harm of which to complain.”  Id.     

Plaintiffs’ brief does try to avoid Rooker-Feldman by casting this case as involving a 

state “administrative” action to which the doctrine does not apply.  See Thana, 827 F.3d at 320–

21.  Plaintiffs write:  “Defendant receives a list of defaulted debtors and suspends their licenses 

without providing any post-default notice or hearing regarding their ability to pay the fines and 

costs.  It is this administrative act that forms the basis of the claims.”  (Pls’ Br. at 19 (emphasis 

added)).  “[I]n this case,” they claim, “the harm results from Defendant’s independent act of 

suspending the driver’s licenses without providing any notice or hearing on the ability to pay.”  

(Id. at 20 (emphasis added)).   

The Court need not further belabor the central flaw in this argument, discussed above:  

The text and structure of § 46.2-395 (as well as the Suspension Forms attached to the Complaint) 

                                                 
26

   There are sound strategic reasons for Plaintiffs’ disclaimers:  “If [a plaintiff] is not 

challenging the state-court decision, the Rooker–Feldman doctrine does not apply. If, on the 

other hand, he is challenging the state-court decision, the Rooker–Feldman doctrine applies.”  

Davani v. Va. Dep’t of Transp., 434 F.3d 712, 718–19 (4th Cir. 2006).  Thus they must argue 

that the Commissioner, not the state courts, suspended their licenses—while nevertheless also 

acknowledging what the statute actually says.  (Pls’ Br. at 4 n.2). 
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make plain that the state court suspends the licenses, not the Commissioner.  The suspension is a 

judicial one, not an independent administrative or executive act.
27

  

C. The Existence of Alternative Forums 

Lastly, Plaintiffs argue they have no other forum in which to raise their constitutional 

objections to suspension, thus implying that this Court must have jurisdiction. (See Pls’ Br. at 16, 

34–35 & n.10).  The absence of alternative forums is a poor reason to decide an otherwise 

jurisdictionally defective case.  Regardless, the contention illustrates how Rooker-Feldman’s 

underlying principles and function are frustrated by this Complaint, so the Court will discuss it. 

Plaintiffs assert that they “have no other remedy” (Pls’ Br. at 16; see id. (“if this case is 

dismissed, the Plaintiffs have no alternative remedy”)), and that “only this Court can hold Va. 

Code § 46.2-395 unconstitutional.”  (Dkt. 35 at 2; see id. at 6 (“Only a decision of this Court can 

. . . fix the constitutional injuries suffered by Plaintiffs and the class members”).
28

  The Supreme 

Court has long rejected that stance, holding that state courts are capable of deciding questions of 

federal law.  See Tafflin v. Levitt, 493 U.S. 455, 458 (1990); Maine v. Thiboutot, 448 U.S. 1, 3 

n.1 (1980).  Thus, indigent individuals (or anyone) challenging their suspension orders can press 

their arguments in the state trial and appellate courts, and before the U.S. Supreme Court.   

                                                 
27

  Plaintiffs’ reliance on Powers v. Hamilton Cty. Public Defender Com’n, 502 F.3d 592 

(2007), is misplaced because Powers is not analogous to this case.  There, the state court 

assessed Mr. Powers a fine, nonpayment of which led to his incarceration.  Id. at 596.  He sued 

his state-employed public defenders for their “policy of not asking for an indigency hearing 

before a probationer is incarcerated for failure to pay a fine,” essentially turning a malpractice 

claim into a § 1983 claim.  Id. at 598.  Thus, the constitutional attack in Powers was against the 

Public Defender’s failure “to ask for an indigency hearing” before punishment for nonpayment, 

not against the judicial order itself that imposed the punishment (in Powers, an incarceration; 

here, license suspension). 

28
  To the extent these statements speak not to the alleged unavailability of another forum, 

but of Plaintiffs’ inability to prevail there due to a doctrinal impediment (e.g., statute of 

limitations, res judicata, failure to timely note an appeal), that consideration is not relevant. 
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“All citizens are presumptively charged with knowledge of the law.”  Othi v. Holder, 734 

F.3d 259, 270 (4th Cir. 2013).  Virginia law states that—for any conviction resulting in fines or 

costs—payment is due “immediately” and, when not immediately made, the court suspends the 

license immediately (or in statutory parlance, “forthwith”).  Va. Code § 46.2-495(B).  Armed 

with this knowledge, there is no reason a defendant could not present in state court the very 

constitutional arguments pressed in this case.  All he need do is raise them during the proceeding 

(for instance, after a finding of guilt, like any other objection to a sentence or punishment).
29

  

If the state trial court rejects his arguments, the defendant may then file an appeal within 

10 days (from the general district court) or 30 days (from the circuit court).  See Va. Code §§ 

8.01-675.3, 16.1-132, 16.1-136 (permitting de novo appeal from general district court); see also 

Va. Code §§ 16.1-69.5(a), 16.1-131.1 (providing “[p]rocedure when constitutionality of a statute 

is challenged in” general district court).  If still dissatisfied, he can petition the Virginia Court of 

Appeals to hear the case, then the Supreme Court of Virginia, and then the United States 

Supreme Court.  See Va. Sup. Ct. Rules 5A:12, 5:14, 5:17; Va. Code §§ 8.01-675.3, 16.1-132; 28 

U.S.C. § 1257(a); e.g., Williams v. Virginia, 270 Va. 580, 583–84 (Va. 2005) (considering 

challenge to legality of punishment, not to underlying guilt); see also Va. Code § 16.1-131.1. 

In fact, this Court is aware that Virginia’s appellate courts have heard appeals of 

allegedly unconstitutional, automatic license suspensions before.  See, e.g., Walton v. Virginia, 

24 Va. App. 757, 758–59 (1997) (Moon, C.J.) (considering due process challenge to “automatic 

suspension of a person’s driver’s license” triggered by a court’s “judgment of conviction” 

pursuant to Va. Code § 18.2-259.1(A)), aff’d 255 Va. 422, 424, 427 (1998). 

                                                 
29

  This approach also comports with § 46.2-395(B)’s statement that suspension is “[i]n 

addition to” other penalties resulting from conviction, as well as Plaintiffs’ understanding of the 

suspension orders as a punishment.  (See, e.g., Complaint ¶ 7; Pls’ Br. at 1, 2, 3, 4, 28, 29, 30–31, 

37, 38, 40, 41).   
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Plaintiffs’ objection to this route—one contemplated by Rooker-Feldman and the 

federalism and separation of powers principles that animate it—again ignores the text of § 46.2-

395.  They maintain that they could not: 

raise issues concerning the constitutionality of Va. Code § 46.2-395’s mandatory 

and automatic license suspension provision in such an appeal because their 

licenses would not have been suspended by the time they note their appeal [i.e., 

10 or 30 days after conviction in a general district or circuit court, respectively]. 

 

. . . . 

 

Driver’s license suspension is not reviewable on appeal of the underlying 

conviction.
[30]

  The suspension of the driver’s license occurs at the same time as, 

or after, the deadline to appeal the underlying conviction has passed. 

 

(Pls’ Br. at 16, 34–35 (emphasis added); see Hr’g Tr. at 56–57).  This position conflates the 

suspension order—issued “forthwith” “when any person is convicted” if “immediate” full 

payment is not made,  Va. Code § 46.2-395(B)—with its effective date:  “30 days from the date 

of conviction, if” payment is still outstanding.  Id. § 46.2-395(C).
31

  Thus, the premise of the 

                                                 
30

  Plaintiffs identify no authority for this proposition, and the law indicates otherwise. See 

Walton, 24 Va. App. at 758–59, aff’d 255 Va. 422, 424, 427 (1998).  Basic principles regarding 

judgments likewise support the appealability of courts’ suspension orders.  See Va. Code § 8.01-

669 (defining judgment as an “order” or “decree”); Starrs v. Virginia, 287 Va. 1, 7 (Va. 2014) 

(explaining that a judgment is a court’s determination of party’s rights). 

31
  Indeed, the law routinely distinguishes the date of an order from the date of its 

effectiveness or enforceability.  See, e.g., Fed. R. Civ. P. 62(a); Fed. R. Crim. P. 38(b)(1); Va. 

Code §§ 8.01-676(C), 19.2-319; Wilson v. Virginia, 67 Va. App. 82, 91 (Va. Ct. App. 2016) 

(discussing state courts’ authority to delay imposition or execution of judgment). 

Moreover, the time to appeal an order is commonly dependent on its issuance but 

independent of its enforceability.  Compare Fed. R. App. P. 4(a)(1)(A) (30-day deadline to 

appeal civil judgment), and Fed. R. App. P. 4(b)(A) (14-day deadline to appeal criminal 

judgment), and Va. Code § 8.01-671 (three month deadline to appeal to Virginia Supreme Court 

with Fed. R. Civ. P. 62(a) (civil judgment not enforceable until 14 days after entry), and Fed. R. 

Crim. P. 38(a)(b)(1), and Va. Code § 8.01-676.1(C). 
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block-quoted argument above—that the time to appeal runs before the suspension itself occurs—

is inaccurate.
32

 

In sum, Plaintiffs had an opportunity to present their constitutional claims to the state 

courts and, eventually, the U.S. Supreme Court.  Now, however, they are—in the words of the 

Thana Court—paradigmatic “state-court losers” who want “the process for appealing a state 

court judgment to the Supreme Court under 28 U.S.C. § 1257(a) [to be] sidetracked by an action 

filed in a district court specifically to review that state court judgment.”  827 F.3d at 320.  The 

Rooker-Feldman doctrine therefore applies. 

VI. PLAINTIFFS LACK CONSTITUTIONAL STANDING. 

Additionally, the Court holds that Plaintiffs lack constitutional standing.  The 

Constitution extends the “judicial power” of federal courts to only “cases” or “controversies.”  

U.S. Const. art. III § 2.  The Supreme Court has cautioned that “no principle is more fundamental 

to the judiciary’s proper role in our system of government than the constitutional limitation of 

federal-court jurisdiction to actual cases or controversies.”  DaimlerChrysler Corp. v. Cuno, 547 

U.S. 332, 341 (2006).  Inherent in that role—and derived from “the Constitution’s central 

mechanism of separation of powers”—is the concept of “standing,” which “is part of the 

common understanding of what it takes to make a justiciable case.”  Steel Co. v. Citizens for a 

                                                 
32

  At oral argument, a slightly different hypothetical was raised:  A defendant in general 

district court fails to appeal in 10 days because he can pay by the effective date (i.e., 30 days), 

but—after the time to appeal lapses yet before the effective date—he fails to pay.  (See Hr’g Tr. 

at 28, 29–30, 64–66, 70–71).  Thus, his reason to appeal arose after his chance to appeal expired. 

 First, the Complaint does not implicate that situation, as Plaintiffs seek to represent a 

class of persons who could not pay “at the time of the suspension” (i.e., Day 0) and who thus had 

reason to appeal within 10 days.  (Complaint ¶ 373).  Second, if a person becomes indigent after 

the 10-day deadline to appeal but before the suspension takes effect on Day 30, he can petition 

the general district court to reopen his case.  See Va. Code § 16.1-133.1.  

 As for a hypothetical, subsequent suspension imposed for a missed payment under a 

payment plan (see Hr’g Tr. at 29), Plaintiffs have offered no explanation why that suspension 

would not be a new, independent, appealable order.  See supra footnote 30. 
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Better Env’t, 523 U.S. 83, 102 (1998).  Plaintiffs bear the burden of establishing that they have 

standing, which they have failed to do.  Id. at 104.
33

   

To have standing, a plaintiff must meet three requirements.  First, she must allege “injury 

in fact—a harm suffered by the plaintiff that is concrete and actual or imminent, not conjectural 

or hypothetical.”  Steel Co., 523 U.S. at 102 (internal quotations omitted).  This requirement is 

not in dispute, as Plaintiffs contend they have suffered harm:  the allegedly-unconstitutional 

suspensions of their licenses. 

 “Second, there must be causation—a fairly traceable connection between the plaintiff’s 

injury and the complained-of conduct of the defendant.”  Steel Co., 523 U.S. at 103 (emphasis 

added).  Third, “there must be redressability—a likelihood that the requested relief will redress 

the alleged injury.”  Id.  “An injury sufficient to meet the causation and redressability elements 

of the standing inquiry must result from the actions of the [defendant], not from the actions of a 

third party beyond the Court’s control.”  Doe v. Virginia Dep’t of State Police, 713 F.3d 745, 755 

(4th Cir. 2013).  This case implicates the second and third requirements.   

 A. Causation/Traceability  

The traceability analysis is straightforward.  “Traceability is established if it is likely that 

the injury was caused by the conduct complained of and not by the independent action of some 

third party not before the court.”  Doe, 713 F.3d at 755 (emphasis added).  Plaintiffs challenge 

the constitutionality of Va. Code § 46.2-395(B).  (E.g., Pls’ Br. at 7, 22, 24, 25, 29, 30, 42, 43, 

                                                 
33

  The parties debate whether the Commissioner is the proper defendant and whether the 

state court clerks must be present as defendants under Federal Rule of Civil Procedure 19.  (E.g., 

dkt. 10 at 14–21; dkt. 31 at 13–17).  Although not strictly jurisdictional, see Provident 

Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 119–22 (1968); Koehler v. Dodwell, 

152 F.3d 304, 309 n.7 (4th Cir. 1998), the issue encompasses concerns analogous to those 

presented by standing.  In any event, the Court must address standing sua sponte if the issue is in 

doubt.  E.g., Juidice v. Vail, 430 U.S. 327, 331 (1977); United States v. Bullard, 645 F.3d 237, 

246 (4th Cir. 2011). 
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45; Hr’g Tr. at 46, 52).  As explained at length in Part IV, the state courts suspend licenses under 

that statute.  Thus, the injury Plaintiffs complain of was caused not by the Commissioner, but by 

the “independent action of some third party,” Doe, 713 F.3d at 755—in this case, the Virginia 

judiciary.  Put differently, assuming that the suspensions were unconstitutional, they were 

unconstitutional due to something the state courts (which are not parties here) did or failed to do. 

 B. Redressability 

“An injury is redressable if it is likely, as opposed to merely speculative, that the injury 

will be redressed by a favorable decision.” Doe, 713 F.3d at 755 (internal quotations omitted).  A 

judgment in Plaintiffs’ favor against the Commissioner would not redress the injury of their 

suspensions; only an order invalidating the state court suspensions would do that.  See S.C. 

Coastal Conservation League v. U.S. Army Corps of Engineers, 789 F.3d 475, 483 (4th Cir. 

2015) (holding that “nonredressability” was “plain” when vacating decision by defendant still 

would not affect the complained-of harm).   

The Commissioner’s marginal role—overseeing the entry or “processing” of the court 

suspension orders into statewide databases (Complaint, Prayer for Relief (d); see Va. Code § 

46.2-395(C); Complaint ¶ 289; Pls’ Br. at 5; dkt. 31 at 2–3)—illustrates the lack of redressabilty.  

Suppose this Court ordered the Commissioner to disregard the notices of suspension and 

nonpayment he received from the court clerks pursuant to Va. Code § 46.2-395(C).  (See 

Complaint, Prayer for Relief (d)).  The suspensions consequently would not appear in statewide 

databases he administers.  Yet that would not affect the existence and validity of the state courts’ 

suspension orders under Subsection (B), as Plaintiffs concede.
34

  Legally, the licenses are still 

                                                 
34

   “THE COURT:  . . . What I’m getting at, if we order the Commissioner to change his 

record, what does that do to the court record?  [PLAINTIFFS’ COUNSEL]:  Your Honor, I don’t 

think that it addresses the court record.”  (Hr’g Tr. at 49). 
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suspended.  The inaccurate databases may decrease the likelihood Plaintiffs will be charged with 

driving on suspended licenses.  See Barden v. Virginia, 64 Va. App. 700, 702 (Va. Ct. App. 

2015) (indicating that police check DMV’s database to ascertain driver’s status).  But the legal 

reality of their suspensions would be unchanged.  An officer with notice of the suspensions and 

the true state of affairs—e.g., he has a copy of the suspension order (see dkts. 1-3 & 1-4), or was 

present when the court announced it—could justifiably issue a driving-suspended citation.
35

 

Plaintiffs, of course, also seek a mandatory injunction against the Commissioner 

requiring him to reinstate their licenses without a reinstatement fee.
36

  (Complaint, Prayer for 

Relief (e); Pls’ Br. at 14; see Complaint ¶¶ 40, 43).  The futility of this remedy is demonstrated 

by Barden v. Virginia, and the fact that Virginia distinguishes the reinstatement of a license from 

the cessation of a suspension.  See Va. Code § 46.2-100 (defining “suspension”).  Those separate 

concepts map onto separate criminal offenses:  driving without a valid license and driving on a 

suspended one.  Compare Va. Code 46.2-300 with Va. Code § 46.2-301. 

In Barden, the defendant appealed his 2013 arrest for driving on a suspended license.  

Mr. Barden had several pre-2013 suspensions, including indefinite ones for (like Plaintiffs here) 

failure to pay court costs.  64 Va. App. at 702–03, 709.  The undisputed evidence showed that—

                                                 
35

  The inverse situation further illustrates the disconnect between the Commissioner and the 

suspensions.  Suppose the state court does not issue a suspension order, but—through a clerical 

error or bureaucratic oversight—the Commissioner’s databases reflect that it did.  An officer 

might—reasonably relying on the (incorrect) databases—cite a citizen for driving suspended.  

But the charge is faulty and the citizen has a complete defense, because her license was not 

suspended at all.  See, e.g., Barden, 64 Va. App. at 702–05, 710–11 (overturning conviction for 

driving on suspended license because all suspensions had expired, even though defendant’s 

failure to apply for reinstatement of license could be prosecuted under different statute as driving 

without a valid license). 

36
  Aside from redressability issues, this request circles back into the problem of causation 

and traceability.  Plaintiffs ask the Court to craft a constitutional remedy (against the 

Commissioner) for the constitutional harm they suffered at the hands of nonparties, the state 

courts.  There is no fit between ordering the Commissioner to reinstate licenses when it was the 

state courts that (by hypothesis) unconstitutionally suspended them. 
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before his 2013 arrest—either the terms of the suspensions lapsed or Mr. Barden had paid the 

fees underlying the indefinite suspensions, thus lifting them.  Id. at 703, 708.  He admitted, 

though, “that he had not paid any reinstatement fees; nor had he applied for a new or renewal 

driver’s license at the time he was stopped.”  Id.; see id. at 704–05 (“appellant concedes that he 

did not formally reapply to have his license reinstated or renewed”). 

The Court of Appeals overturned the conviction because suspension and reinstatement 

are two legally and analytically distinct events, which track two distinct crimes.  The Court’s 

analysis relied on the statutory definition of “suspension” in Va. Code § 46.2-100, which applies 

throughout Title 46.2.   

[P]eriods of suspension . . . come about independent of the Commissioner’s 

reinstatement . . . of one’s driver’s license. Code § 46.2–100 clarifies this point.  

Under that provision, the legislature has defined ‘suspension’ to ‘mean[ ] that the 

document or privilege suspended has been temporarily withdrawn, but may be 

reinstated following the period of suspension’ . . . .  In other words, Code § 46.2–

100 references the reinstatement . . . of a suspended . . . license as an event 

separate from (and in this context, subsequent to) the termination of the period of 

suspension . . . . Thus, Code § 46.2–100 makes reinstatement . . . of a driver’s 

license contingent upon the termination of the period of suspension or 

revocation—not vice versa, as the Commonwealth contends. 

 

Barden, 64 Va. App. at 707 (second emphasis in original).  Mr. Barden, then, could have been 

convicted of driving without a valid license, see Va. Code § 46.2-300, because he failed to have 

his license reinstated by the Commissioner after his suspensions lapsed.  Barden, 64 Va. App. at 

709–10.  But his conviction for driving on a suspended license could not stand. 

  Plaintiffs’ position in this case—like the Commonwealth’s position in Barden—rests on 

the (incorrect) belief that reinstatement and the end of a suspension go hand-in-hand.  But as 

Barden held, it “is the termination of the period of suspension . . . that triggers an individual’s 

eligibility for reinstatement . . . .”  Id. at 711.  The Complaint admits this point, recognizing that 
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one must first “become eligible” for reinstatement before a license can be reinstated.  (Complaint 

¶ 43).   

 A “period of suspension . . . terminates independent of reinstatement” by the 

Commissioner of a person’s driver’s licenses.  Barden, 64 Va. App. at 711 (emphasis added).  

That independence reveals the absence of redressability, because Fourth Circuit “precedent 

declin[es] to find redressability where an additional, unchallenged rule could prevent a plaintiff 

from having her injury cured.”  Doe, 713 F.3d at 757.   

So here’s the point:  Even if—notwithstanding traceability difficulties—this Court 

ordered the Commissioner to reinstate Plaintiffs’ licenses, that ruling would (at most) protect 

them from prosecution for driving without a valid license.  But reinstatement would not cure 

Plaintiffs’ suspensions.  See S.C. Coastal, 789 F.3d at 482–83 (affirming dismissal for lack of 

redressability because granting relief sought would not prevent complained-of harm); Iota Xi 

Chapter of Sigma Chi Fraternity v. Patterson, 566 F.3d 138, 149 (4th Cir. 2009) (holding 

fraternity’s constitutional “claim is not redressable because a ruling on that claim would not 

alter” university’s discipline supported by other grounds).  It would not undo the state courts’ 

suspension orders.  And it would not allow Plaintiffs to legally drive on the Commonwealth’s 

roads, because they would still possess suspended licenses.  See Doe, 713 F.3d at 755–57; 24th 

Senatorial Dist. Republican Comm. v. Alcorn, 820 F.3d 624, 633 (4th Cir. 2016) (lack of 

redressability where third party’s actions would prevent effective relief even if constitutional 

challenge succeeded); Covenant Media of S.C., LLC v. City of N. Charleston, 493 F.3d 421, 430 

(4th Cir. 2007) (no redressability when unchallenged law still banned noncompliant billboard, 

even if challenged law was overturned). 
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The Suspension Forms attached to the Complaint further convey the distinction between 

the end of a suspension and reinstatement, explaining that an individual cannot legally drive until 

his suspension ends and his license subsequently is reinstated by the DMV.  Specifically, the 

Forms inform a defendant that he “may not operate a motor vehicle in the Commonwealth of 

Virginia until:”   

(1)  All periods of suspension . . . have expired, AND 

 

(2)  [He] ha[s] paid all unpaid fines, costs, forfeiture, restitution, and/or 

penalty (if any) and the period of suspension (if any) has expired, AND 

 

(3) The [DMV] reinstates [his] license (if suspended) . . . after: 

 

(a) [He] ha[s] paid the reinstatement fee (if any) to the [DMV], AND 

[other administrative requirements are met.]  

 

(Dkt. 1-3 at ECF 3, Part I(1)–(3); dkt. 1-4 at ECF 3, Part I(1)–(3) (boldface emphasis added). 

* * * 

Because Plaintiffs allege a harm (their license suspensions and concomitant inability to 

legally drive) that is not traceable to the Commissioner and would not be remedied by an order 

against him, they lack standing under Article III of the Constitution. 

VII. ELEVENTH AMENDMENT IMMUNITY PRECLUDES THIS LAWSUIT. 

The Commissioner also asserts Eleventh Amendment immunity.  (Dkt. 10 at 21–22).  

Under Ex parte Young, a suit to enjoin unconstitutional acts of a state official may proceed 

against him without running afoul of the Eleventh Amendment’s prohibition on federal lawsuits 

filed by citizens against a State.  209 U.S. 123, 159–60 (1908).  The Commissioner, however, 

maintains that the Young exception to Eleventh Amendment immunity does not apply to just any 

state official.  (Dkt. 10 at 21–22).  Rather, the sued official must have a “special relation” with 

the challenged statute or action.   
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The Fourth Circuit expounded upon this requirement in McBurney v. Cuccinelli, which 

considered whether Virginia’s Attorney General was entitled to Eleventh Amendment immunity 

in a lawsuit challenging the constitutionality of Virginia’s FOIA statute.  616 F.3d 393, 396 (4th 

Cir. 2010).  The Court emphasized that the “special relation” test requires both “proximity to and 

responsibility for the challenged state action.”  Id. at 399 (emphasis in original); see Wright v. 

North Carolina, 787 F.3d 256, 262 (4th Cir. 2015).   The McBurney Court held that the relevant 

statutory language—“contrary to the [plaintiffs’] characterization”—did not refer to the Attorney 

General but to local Commonwealth’s Attorneys.  616 F.3d at 400 (citing Va. Code § 2.2-

3713(A)).  

So too in this case.  Plaintiffs sue the Commissioner in his official capacity for his 

supposed actions “in suspending their licenses pursuant to Va. Code § 46.2-395(B).”  (Pls’ Br. at 

7; see id. at 2, 4, 11, 29, 30, 42, 43, 45).  But “contrary to [Plaintiffs’] characterization,” the 

Commissioner under Subsection (B) does not suspend the licenses—state courts do—and so he 

is not “responsib[le] for the challenged state action.”  McBurney, 616 F.3d at 399, 400.  

Subsection (B) barely mentions the DMV, referencing only its role in collecting fees for license 

reinstatement, which—as discussed supra, Part VI.B—is different from suspension.   

Applying the Eleventh Amendment bar to this suit also comports with additional Circuit 

precedent.  In a constitutional challenge to a South Carolina law mandating employee 

contributions to pension plans, the Fourth Circuit found that Eleventh Amendment immunity 

applied to state officials who administered, managed, and invested the collected funds.  Hutto v. 

S.C. Ret. Sys., 773 F.3d 536, 540–41, 549–51 (4th Cir. 2014).  The Hutto plaintiffs sought an 

injunction to prohibit enforcement of the law (i.e., prevent deductions from their paychecks).  Id. 
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at 550.  But state law “nowhere” gave the sued officials the responsibility of ensuring deductions 

were made.  Id. at 551.  Instead:  

the role of the state officials named in the complaint is merely to wait passively 

for the funds to be transmitted . . . and, once the funds have arrived, to manage 

and invest them. As such, the complaint seeks to enjoin the Retirement System’s 

trustees and administrators from participating in a process in which they actually 

have no role.   

Id.   

Just as the Hutto plaintiffs challenged the constitutionality of action (the deductions) 

required of someone by state law, Plaintiffs here contest the constitutionality of action (license 

suspensions) they admit someone is “automatically” required to carry out under state law.
37

  But 

the Hutto plaintiffs did not sue those responsible under South Carolina law for ensuring the 

deductions take place, and so too Plaintiffs have not sued those responsible under Va. Code § 

46.2-395(B) for their suspensions.  See also Wright, 787 F.3d at 261–62 (holding that proposed 

defendants were not sufficiently connected to challenged law because state law “clearly assigns” 

authority to others).  Likewise, the Commissioner—who awaits, from the court clerk, a record of 

nonpayment and of the suspension, see Va. Code § 46.2-395(C)—is analogous to the Hutto 

defendants, whose role was “merely to wait passively for the funds to be transmitted to the 

Retirement System and, once [there], to manage and invest them.”  Hutto, 773 F.3d at 551.    

 McBurney and Hutto reveal that the Ex parte Young does not apply to the Commissioner 

in this particular instance, and thus the suit is barred by the Eleventh Amendment. 

VIII. OTHER JURISDICTIONAL ISSUES 

 In supplemental briefing, the parties debated whether Virginia Supreme Court Rule 

1:24—issued on November 1, 2016, and effective February 1, 2017—moots this case.  See  

                                                 
37

  See, e.g., Complaint ¶¶ 4, 29, 284–85, 403, 405, 412, 418; Pls’ Br. at 1, 2, 3, 4, 10, 11, 

17, 30. 
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http://www.courts.state.va.us/courts/scv/amendments/2016_1101_rule_1_24.pdf.  The Court 

lacks jurisdiction over this case for three other, clearer reasons, so it need not decide the issue.
38

   

 The Commissioner also argues that the statute of limitations bars some of the Plaintiffs’ 

claims for declaratory relief.  (Dkt. 10 at 26–30).  The limitations period for a claim under 42 

U.S.C. § 1983 is two years, which begins to run when the plaintiff had reason to know of the 

injury.  See Abeles v. Metro. Washington Airports Auth., No. 16-1330, 2017 WL 374741, at *6 

(4th Cir. Jan. 26, 2017).  The limitations period in this case may be entwined with additional 

standing concerns.
39

  The complex entanglement of these issues—along with the independent 

                                                 
38

  Rule 1:24 effectuates Va. Code § 19.2-354’s command that Virginia courts offer payment 

plans to those who cannot pay their court costs after thirty days, i.e., by the suspension’s 

effective date.  Va. Sup. Ct. R. 1:24(b).  Notice of this option is required.  Va. Sup. Ct. R. 

1:24(c).  Courts must consider a person’s financial resources (including indigency) when 

fashioning a plan, and the down payment amount a court may impose as part of a plan is capped.  

Va. Sup. Ct. R. 1:24(d).  The Rule, however, does not negate Va. Code § 46.2-395(B)’s mandate 

that courts must forthwith suspended licenses if immediate payment in full is not made. 

 Several bills to amend § 46.2-395 were introduced during the 2017 session of Virginia’s 

General Assembly.  State Senator Adam Ebbin offered a proposal with significant changes to § 

46.2-395(B).  S.B. 1280, 2017 Gen. Assemb. Sess. (Va. Jan. 11, 2017).  The bill first would have 

moved the payment due date from “immediately” to 90 days after assessment of costs and fines.  

Second, it would have eliminated mandatory suspension, instead permitting state courts to issue 

show cause orders why a license should not be suspended for nonpayment.  Third, state courts 

then would have discretion to suspend licenses for nonpayment, but only upon a finding of 

intentional refusal to pay or failure to make good faith efforts. 

 The amended version of SB1280 that passed the Senate, however, includes only the first 

of these changes.  See S.B. 1280, 2017 Gen. Assemb. Sess. (Va. Jan. 25, 2017).  And even that 

version failed to pass the House. See http://lis.virginia.gov/cgi-bin/legp604.exe?ses=171

&typ=bil&val=sb1280&submit=GO (indicating SB1280 tabled in committee).   

39
  For instance, suppose a plaintiff’s license was suspended more than two years prior to 

this lawsuit and then suspended again within two years prior to its filing.  See Complaint ¶¶ 66–

68, 129, 224–27, 238, 241–42. Assuming each suspension is a completed constitutional violation 

rather than an ongoing one, A Soc’y Without A Name v. Virginia, 655 F.3d 342, 348 (4th Cir. 

2011); Miller v. King George Cty., 277 F. App’x 297, 299–300 (4th Cir. 2008), the limitations 

period would bar challenges to the first suspension but not the second.  Yet that dichotomy 

creates a redressability problem:  Even a favorable ruling on the second suspension would not 

affect the validity of the first.   
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reasons jurisdiction is lacking—persuades the Court that deciding the mixed limitations/standing 

question would be imprudent. 

SUMMARY 

 Virginia law leads state judges to automatically suspend a defendant’s driver’s license for 

nonpayment of court fees and fines, regardless of his ability to pay.  That unflinching command 

may very well violate Plaintiffs’ constitutional rights to due process and equal protection.   

But the Constitution does not allow a federal district court to decide the matter at this 

time.  At least on this record, jurisdiction is absent for three separate reasons:  the Rooker-

Feldman doctrine; a lack of Article III standing; and Eleventh Amendment immunity.   

That conclusion, of course, does not forever insulate Virginia’s driver’s license 

suspension law from challenge.  Claims like the ones in this case can be pressed in the state 

courts and eventually in the U.S. Supreme Court, and it may be possible to reconstitute them in a 

form and against a defendant such that a lower federal court would have jurisdiction.  For now, 

though, this Court is empowered only to dismiss this case without prejudice for lack of 

jurisdiction.  An appropriate order will issue. 

The Clerk of the Court is hereby directed to send a certified copy of this memorandum 

opinion and the accompanying order to all counsel of record. 

Entered this ________ day of March, 2017. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
        

) 
DAMIAN STINNIE,      ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR, and     ) 
NEIL RUSSO,      ) 

) 
Individually, and on behalf of all others   ) 
similarly situated,     ) 

)          Civ. No: 3:16-cv-00044 
Plaintiffs,     ) 

) 
v.       ) 

) 
RICHARD D. HOLCOMB,     ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES,     ) 

) 
Defendant.     ) 

       ) 
 

PLAINTIFFS’ MOTIONS TO ALTER OR AMEND JUDGMENT 
PURSUANT TO FED. R. CIV. P. 59(e) AND FOR RELIEF 

FROM JUDGMENT OR ORDER PURSUANT TO FED. R. CIV. P. 60 
 

Plaintiffs, by counsel, respectfully move this Court to alter or amend a judgment pursuant 

to Fed. R. Civ. P. 59(e), and for relief from a judgment pursuant to Fed. R. Civ. P. 60.  

Specifically, Plaintiffs seek relief with respect to the Court’s Memorandum Opinion and Order of 

March 13, 2017, in which the Court dismissed Plaintiffs’ claims without prejudice.  As set forth 

in detail in the accompanying Memorandum in Support of their Motions, Plaintiffs respectfully 

submit that the Court’s Memorandum Opinion and Order are based on several errors of fact and 

law.  A corrected understanding of the facts and application of law yields the conclusion that this 

Court has jurisdiction to hear Plaintiffs’ claims and the Commissioner of the Department of 

Motor Vehicles is properly named as the Defendant in this action. 
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For the reasons set forth in the accompanying Memorandum in Support of their Motions, 

Plaintiffs respectfully request that the Court grant their Rule 59 and 60 Motions, reinstate the 

case, deny Defendant’s motion to dismiss, and provide any further relief that the Court deems 

just and necessary. 

 
Date: April 10, 2017 

By: /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
Post Office Box 1288 
Charlottesville, VA 22902 
Ph: (434) 977-2509s 
Fax: (434) 980-2258 
jblank@mcguirewoods.com 
 
Mary Bauer (VSB No.: 31388) 
Angela A. Ciolfi (VSB No.: 65337) 
Pat Levy-Lavelle (VSB No.: 71190) 
Mario Salas (VSB No.: 87974) 
LEGAL AID JUSTICE CENTER 
1000 Preston Avenue, Suite A 
Charlottesville, VA 22903 
Ph: (434) 529-1810 
Fax: (434) 977-0558 
angela@justice4all.org 
 
David P. Baugh (VSB No.: 22528) 
DAVID P. BAUGH, ESQ., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
Ph: (804) 743-8111 
Fax: (804) 225-8035 
dpbaugh@dpbaugh.com 
 
Leslie Kendrick (VSB No.: 90104) 
580 Massie Rd. 
Charlottesville, VA 22903 
Ph: (434) 243-8633 
Fax: (434) 924-7536 
kendrick@virginia.edu 
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Counsel for Plaintiffs 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on April 10, 2017, I electronically filed the foregoing Motion to 

Alter or Amend Judgment Pursuant to Fed. R. Civ. P. 59(e) and for Relief From Judgment or 
Order Pursuant to Fed. R. Civ. P. 60 with the Clerk of Court using the CM/ECF System, which 
will send a notification of such filing to the following CM/ECF participants: 
 
Nancy Hull Davidson 
Margaret Hoehl O’Shea 
Assistant Attorneys General 
Criminal Justice and Public Safety Division 
Office of the Attorney General 
202 North Ninth Street 
Richmond, Virginia 23219 
Phone: (804) 692-0551 
Fax: (804) 786-4239 
E-mail: ndavidson@oag.state.va.us 
E-mail: moshea@oag.state.va.us 
 

By: /s/ Jonathan T. Blank 
Jonathan T. Blank (VSB No.: 38487) 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 
CHARLOTTESVILLE DIVISION 

        
) 

DAMIAN STINNIE,      ) 
DEMETRICE MOORE,    )  
ROBERT TAYLOR, and     ) 
NEIL RUSSO,      ) 

) 
Individually, and on behalf of all others   ) 
similarly situated,     ) 

)          Civ. No: 3:16-cv-00044 
Plaintiffs,     ) 

) 
v.       ) 

) 
RICHARD D. HOLCOMB,     ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES,     ) 

) 
Defendant.     ) 

       ) 
 

PLAINTIFFS’ MEMORANDUM IN SUPPORT  
OF THEIR RULE 59 AND 60 MOTIONS 
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I. Introduction 

Plaintiffs, by counsel, submit this Memorandum in Support of their Motions filed 

pursuant to Fed. R. Civ. P. 59(e) and 60.  The Court’s Memorandum Opinion and Order is based 

on mistakes of fact and law that affect its ultimate conclusions.  The corrected essential facts are: 

1. There is no self-executing license suspension order entered by a General District Court or 
Circuit Court, or forwarded to the DMV by the clerk of a General District Court or 
Circuit Court. 
 

2. Criminal and traffic defendants have no ability to appeal a license suspension for failure 
to pay court fines and costs because the appeal period (10 or 30 days) passes before the 
deadline for payment (30 days) and a suspension thereafter occurs. 
 

3. Acting pursuant to Va. Code § 46.2-395, the Commissioner is the official who 
implements and carries out1 license suspensions, and will continue to do so in the future.  
 

4. Suspensions issued pursuant to Va. Code § 46.2-395 do not exist separate and apart from 
the Commissioner’s execution of the statute’s directives. 

 
The mistakes of law are evidenced by Plummer v. Commonwealth, 408 S.E.2d 765 (Va. Ct. App. 

1991) and the arguments set forth below.  Plaintiffs submit this Motion asking the Court to 

reconsider its decision with a proper record, correct the factual errors, reinstate the case, and 

deny Defendant’s Motion to Dismiss.  

II. Procedural History 
 

The procedural history is only relevant in that the Court had before it an exhibit that sets 

forth many of the relevant facts. The exhibit is a declaration from the Clerk of the Circuit Court 

for Charlottesville City, Llezelle A. Dugger (“Dugger Decl.”), which was attached to ECF No. 

54, Plaintiffs’ Opposition to Defendants’ Objections to Judge Hoppe’s February 8, 2017 Order 

                                                            
1 See Defendant’s Memo in Support of Motion to Dismiss at p. 17 (acknowledging that DMV 
“implements” Va. Code 46.2-395 suspensions and cannot refuse to “carry [suspensions] out.”). 

Case 3:16-cv-00044-NKM-JCH   Document 61   Filed 04/10/17   Page 2 of 28   Pageid#: 901 
JA613

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 244 of 392



2 
 

denying Defendant’s Motion to Stay Discovery.  The declaration describes how Va. Code § 

46.2-395 works in practice.   

III. Statement of Facts 

A. The Court’s Mistakes of Fact Regarding Virginia’s License Suspension 
System 

 
The Court made and relied on the following mistaken and incorrect statements of facts in 

its Memorandum Opinion: 

1. “[A]t the moment of conviction in a Virginia criminal case, full payment of any assessed 
fines and costs is due ‘immediately.’” ECF No. 56 at 11. 
 

2. “[I]f the defendant does not make immediate payment, his driver’s license is suspended 
‘forthwith’—meaning immediately or without delay. . . . Every conviction involving a 
fine or costs thus effectively includes the suspension of the person’s license . . .”)  ECF 
No. 56 at 11. 
 

3. “But the clerk also sends a record ‘of the license suspension’ to the Commissioner. Va. 
Code § 46.2-395(C).  In other words, the suspension is a legal reality that preexists any 
involvement whatsoever from the Commissioner.” ECF No. 56 at 13. 
 

4. “[T]he suspension is unequivocally and unambiguously ordered by the court.” ECF No. 
56 at 11.  

 
B. Corrected Statements of General Fact About Virginia’s Automatic 

Suspension System  
 

1. Payment of any fines and costs assessed in a criminal or traffic case is not due 
“immediately,” but rather within 30 days of sentencing.  Moreover, it is the failure 
to pay within 30 days of sentencing, not conviction, that triggers suspension. 

 
Payment of fines and costs is not due “immediately” for the purpose of suspending a 

driver’s license.  Indeed, Virginia Code § 46.2-395 does not expressly define “immediate.”  

However, both Va. Code §§ 19.2-354(A) and 46.2-395(C) reference 30-day periods.  In both 

provisions, 30 days from sentencing is the operative time period within which a defendant must 

either pay in full, or establish a payment plan, in order to avoid suspension.  The Virginia’s 
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Judicial System’s own website confirms that suspension does not occur until 30 days have 

elapsed and no payment is received: 

Post-Court Payments (if paying AFTER your court date): Payments must be 
received within 30-days following your court date to prevent the suspension of 
your operator's/driver's license for failure to pay.  

 
See Screenshot attached as Ex. 1 (emphasis added).  Failure to pay “immediately” after 

sentencing does not cause automatic suspension, as evidenced by the words “to prevent the 

suspension of your operator’s/driver’s license[.]”  (Emphasis added.)  A suspension cannot be 

“prevented” if it has already occurred, so the fact that a defendant may “prevent” a suspension by 

paying within 30 days of sentencing means that no suspension occurs before that period expires. 

Likewise, the word “immediate” in Va. Code § 46.2-395(B) must be read consistently 

with other provisions, including Va. Code § 19.2-354(A), which permits payment within 30 days 

of sentencing or otherwise requires the court to order a payment plan:  

Whenever (i) a defendant, convicted of a traffic infraction or a violation of any 
criminal law of the Commonwealth . . . is sentenced to pay [costs or fines] and (ii) 
the defendant is unable to make payment of the fine, restitution, forfeiture, or 
penalty and costs within 30 days of sentencing, the court shall order the defendant 
to pay such fine, restitution, forfeiture or penalty and any costs which the 
defendant may be required to pay in deferred payments or installments.” 
 

See also Compl. ¶ 279.   If the defendant then fails to pay deferred or installment payments as 

ordered, “his privilege to operate a motor vehicle will be suspended pursuant to § 46.2-395.”  

Va. Code § 19.2-354(D) (emphasis added). Thus, if the person is not able to pay immediately 

and is put on a payment plan, suspension does not occur as long as he or she abides by the plan. 

A default on paying a fine or cost, not a conviction, triggers the license suspension.  See, 

e.g., Compl. ¶ 4, 39, 63-65, 102, 138, 144, 151, 178, 205, 250, 284-285, and 404.  As 

Defendant’s counsel acknowledged at oral argument: 
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I’m talking about at the time of your criminal conviction and the court says, “You owe us 
$500.  Pay us $500.  You have 30 days to pay under the statute.”  There is no suspension 
there at all until the 30 days has lapsed and you haven’t paid, and that’s when the 
suspension goes into effect.   

 
See Hr’g Tr. at 15:2-7 (emphasis added).  If Va. Code § 46.2-395(B) were read to require 

suspension whenever someone does not pay on the day of sentencing, then the second phrase – 

“fails to make deferred payment or installment payments” – would be meaningless, because 

payment plans can issue within up to 30 days after sentencing.  Virginia Code § 19.2-354(D) 

indicates that a person can avoid suspension by staying current on a payment plan.  But if the 

suspension occurred by court order on “day one,” a person would not be able to avoid suspension 

even if he or she remained current on a payment plan, because he or she already will have failed 

to pay immediately and had his or her license suspended.   

 Lastly, the Court’s interpretation of Va. Code § 46.2-395(B) would mean that two 

different events would create two different kinds of license suspension, even though nothing in 

the statutory language suggests this.  Under the Court’s interpretation, the failure to make 

“immediate” payment would trigger an inchoate, pending suspension, which may or may not 

become “effective,” depending on whether the person pays within 30 days or is put on a payment 

plan.  By contrast, defaulting on a payment plan would trigger an active and actual suspension 

right away.  However, nothing in the statute suggests this dichotomy – indeed, the language of 

Va. Code § 46.2-395(B) simply says that in either case, license suspension shall occur 

“forthwith.”  In fact, § 46.2-395(B)’s use of “immediate” has been interpreted in practice by the 

Virginia court system to mean “within thirty days.”2  

                                                            
2 The General District Court Clerk’s Manual indicates that “[t]he obligation for payment of fines 
and costs to the court accrues upon conviction and is normally due within thirty days of trial, but 
deferred or the court [sic] shall establish installment payment agreements for those unable to 
make immediate payment.”  See Ex. 2, General District Court Clerk’s Manual, p. 4-2.   
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2. The suspension is not “unequivocally and unambiguously ordered by the court,” 
and this statement is contrary to the facts in this case and the law in Virginia. 

 
The Commissioner implements suspensions of driver’s licenses after receiving a 

transmission from the court’s computers reflecting a record of non-payment.  See Compl. ¶¶ 284-

289. 39, 66, 67, 103, 129-30, 152-53, 174-75, 179-80, 227-28, 251, 370, 412.  The 

Acknowledgement Forms attached to the Complaint are not court orders.  Complaint Exhibits C 

and D contain the administrative information provided by the court clerk’s office to the 

defendant after sentencing.  Both DC-210 (Exhibit C) and CC-1379 (Exhibit D) are broken into 

two parts.  Part I is an “Acknowledgment of Suspension or Revocation of Driver’s License.”  On 

both forms, Part I contains no reference to an order.  Although Part I of CC-1379 contains a 

signature block to be signed by a judge, clerk, or notary public, this signature block is for the 

purpose of notarizing the defendant’s signature, rather than for issuing an order.  And Part I of 

DC-210 has only a signature block for the defendant to sign; there is no block for the judge, 

clerk, or a notary public to sign.   

As to the date of the suspension, DC-210 states that the license “has been suspended . . . . 

effective thirty days from the date of sentencing . . . .”  CC-1379, by contrast, and referencing the 

same set of laws (i.e., Va. Code §§ 19.2-354, 19.2-358, and 46.2-395), states that the license 

“will be suspended effective thirty days from the date of sentencing . . . .”  (Emphasis added.) 

Part II of the forms pertains to deferred or installment payments, or (in the case of DC-210) 

community service.  It does not address license suspension.  Whereas Part I is an 

“acknowledgment” regarding license suspension, Part II refers to an “order” regarding payment 

arrangements, not suspension.  There is a signature block to be signed by the clerk or the judge, 

“order[ing]” the defendant to make installment or deferred payments, or perform community 

service (in the case of DC-210).  This distinction between Part I and Part II of the form is 
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meaningful; it indicates that the portion addressing license suspension is not an order. 

Moreover, Plummer v. Commonwealth (see infra at 14-15) adjudicated the significance 

of an acknowledgment form, which stated that the defendant’s license would be suspended if he 

failed to pay within the prescribed period of time after sentencing.  Plummer, 408 S.E.2d 765 

(Va. Ct. App. 1991).  Significantly, Plummer held that that form was not a self-executing 

suspension; the order would be executed only if, and after, the defendant failed to pay within the 

prescribed period.  Id.  Plummer also held that the DMV executes suspensions for non-payment 

of court debt.  Id. at 765-766. 

3. The clerk does not send a record “of the license suspension” to the Commissioner, 
nor is the suspension a legal reality before the Commissioner’s involvement. 

 
The court computer systems “transmit a person’s record of nonpayment to the DMV 

electronically.” Compl. ¶ ¶286, 404, and 412. There is no independent record of a license 

suspension except that which is maintained by the DMV.3  The Court has before it the 

Declaration of the Clerk for the Circuit Court of the City of Charlottesville, who confirms that 

there is no such order.  See Ex. 3, Dugger Decl. (also filed as ECF No. 54).  Because there is no 

                                                            
3 The Court’s opinion cites to the hearing transcript to assert that Plaintiffs concede that an order 
addressed to the Commissioner to disregard the notices of suspension he receives from the court 
“would not affect the existence and validity of the state courts’ suspension orders under [Va. 
Code § 46.2-395(B)].  ECF No. 56 at 27 n.34.  But a review of the entire exchange shows that 
Plaintiffs’ counsel was referring to the record of default maintained in the court record, not to an 
order of suspension. See Hr’g Tr. at 49. At best, that section of the transcript is ambiguous, and 
cannot be read as a concession. Moreover, the rest of the transcript is replete with arguments that 
there is no court order; thus, Plaintiffs’ counsel cannot reasonably be understood to have 
“conceded” that a non-existent court order would nevertheless survive in the court record.  See, 
e.g., Hr’g Tr. at 44:16-17 (“No hearing is conducted, no order is signed by a judge; in fact, the 
judge never sees the transmission [from the court computer to the DMV computer].”), 57:8-11 
(“[T]hey said there’s an order, and they say the statute in 395 says ‘forthwith shall order.’ But 
there is no order. There is a due date, it comes, the transmission goes to DMV, and then DMV 
suspends it.”). 
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such order, there is no record of any such order entered, maintained, or transmitted to the DMV 

by the court. 

When a person fails to pay court costs or fines, the Financial Management System 

("FMS"), maintained by the Office of the Executive Secretary of the Virginia Supreme Court 

and used by all the General District Courts and almost all of the 120 Circuit Courts in the 

Commonwealth, transmits the record of non-payment to the DMV.  See id. at ¶¶ 5 and 6.  No 

clerk or judge enters an order of license suspension for failure to pay court costs or fines.  Id.  

Nothing is maintained in the court file reflecting that a person’s license has been suspended 

for non-payment.  Id.  at ¶ 8.  When DMV receives a transmission from FMS that an account is in 

default, DMV suspends the account holder’s license, not the clerk or judge.  Id.  at ¶ 10.  If DMV 

is ordered to reinstate licenses that were suspended pursuant to Va. Code § 46.2-395, it will 

not conflict with any court-ordered suspension because no such order exists.  Id. at ¶ 11.  By 

contrast, when a person’s license is suspended or revoked pursuant to Va. Code §§ 46.2-393 

(reckless driving) or 18.2-259.1 (drug offenses), the judge enters an order suspending or 

revoking the license after a hearing on the underlying offense, and may offer the defendant an 

opportunity to request a restricted license.  Id. at ¶ 12. 

In short, the license suspension for unpaid court debt is an administrative action, rather 

than a judicial order.  This fact is underscored by the DC-30 form (“Commonwealth of Virginia 

Driver’s License Reinstatement Form”), which “documents payment of fines and costs after a 

defendant's driving privileges have been suspended by the court (or by DMV as an 

administrative action) for refusal or failure to pay any fines, costs, restitution, or other monetary 

penalties.”  See Ex. 4,  Circuit Court Clerk’s Manual, at pp. 6-12 (emphasis added). 
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C. Corrected Statements of Facts Regarding Plaintiffs  
 

The relevant records from Plaintiffs’ convictions in Virginia courts and the DMV 

likewise demonstrate that the license suspensions do not result from judicial activity in the 

convicting and sentencing court.  In fact, judicial activity was not even required.  Rather, 

Plaintiffs’ license suspensions occurred by operation of law, executed by Defendant, requiring no 

court action except transmissions from the court clerk’s offices to the DMV indicating 

delinquent accounts.  

One of Plaintiff Demetrice Moore’s convictions illustrates this process.  On April 7, 

2016, the Chesterfield County General District Court convicted Ms. Moore of driving with a 

suspended license.  See Ex. 5, Virginia Uniform Summons (GT116006942-00) (Chesterfield 

County General District Court, Apr. 7, 2016).  See Complaint ¶ 152.  The court marked the box 

next to the text “DRIVER’S LICENSE SUSPENDED,” and hand wrote “90 d[ays].”  Ex. 5.    

This suspension arose as a result of her conviction for driving on a suspended license, and is 

distinct from the indefinite suspension for failure to pay court debt under Va. Code § 46.2-395.  

See Complaint ¶ 170.   After sentencing, the clerk’s office set costs at $232.   

Significantly, the court took no action respecting her driver’s license in the event that she 

did not pay the $232 in costs.  Instead, the form order contains the text, “DRIVER’S LICENSE 

SUSPENDED EFFECTIVE IN THIRTY (30) DAYS IF FINES/COSTS/FORFEITURE/ 

PENALTY/RESTITUTION NOT PAID IN THIRTY (30) DAYS § 46.2-395,” next to a blank 

box.  Ex. 5. (original typeface).  The court marked the box for Va. Code § 46.2-301 (to indicate a 

suspension as part of the sentence for driving on a suspended license), but left the box for Va. 

Code § 46.2-395 blank.4  Id.  Yet, Defendant executed a suspension of Ms. Moore’s driver’s 

                                                            
4 Other form conviction/sentencing orders entered against the Plaintiffs feature the same 
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license for nonpayment under Va. Code § 46.2-395, after Ms. Moore failed to pay the costs 

within 30 days.  Ex. 8, Va. Dep’t of Motor Vehicles, Transcript of Driver History for Demetrice 

Moore (July 6, 2016), at 2.  Complaint ¶ 152.  Notably, Ms. Moore’s driver’s transcript lists the 

word “issue” (present tense) to describe that suspension5 and notes the issuance date as May 13, 

2016—six days after the 30-day payment deadline following sentencing, and ostensibly the date 

that Defendant processed the record of nonpayment from the court.  Ex. 8. 

 In sum, whether the trial court marks the box for § 46.2-395 on the form order does not 

matter for purposes of DMV’s execution of a license suspension for nonpayment.  Defendant 

executes a suspension when he receives a record of nonpayment from a clerk’s office, without 

reference to the orders of conviction and sentencing.  In Ms. Moore’s case, Defendant executed a 

suspension of her license even though the order did not indicate suspension for nonpayment 

under Va. Code § 46.2-395.  Complaint ¶ 152.   

 Plaintiff Neil Russo’s convictions in Fairfax County Circuit Court further illustrate the 

distinction between the court’s order at sentencing (after which Mr. Russo became obligated to 

pay costs) and the subsequent license suspension carried out by Defendant (an independent act).  

When the court sentenced Mr. Russo for receiving stolen property, for example, the sentencing 

order lists only, in pertinent part:  incarceration, with that incarceration suspended on the 

following conditions—(1) satisfactorily completing of one year of supervised probation, and (2) 

                                                            

omission.  See, e.g., Ex. 6, Virginia Uniform Summons (GT13013697-00) (Henrico County 
General District Court, July 12, 2013) (ordering a fine and court costs against Damian Stinnie by 
marking the appropriate boxes and entering amounts in the blank fields, while leaving the § 46.2-
395 box unmarked); Ex. 7, Virginia Uniform Summons (GT16001430-00) (Chesterfield County 
General District Court, Feb. 4, 2016) (same, in connection with a conviction entered against 
Demetrice Moore). 
5 By contrast, the same DMV transcript uses the variation “issued” (past tense) to describe other 
suspensions (e.g., suspensions under Va. Code § 46.2-301) clearly ordered by courts.  Ex. 8. 
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paying “all costs of this case.”  Ex. 9, Sentencing Order (FE-2009-0000189) (Fairfax County 

Circuit Court, June 12, 2009).  Neither the court nor its order made any mention of or reference 

to his driver’s license.  

Whereas Mr. Russo’s sentencing order contained no reference to his driver’s license, the 

Clerk’s Notice of Costs form for the first time notified him that driver’s license suspension might 

follow nonpayment in the future.  Compare Ex. 9, Sentencing Order (FE-2009-0000189) 

(Fairfax County Circuit Court, June 12, 2009) (no mention of Mr. Russo’s driver’s license or any 

other enforcement activity respecting costs) with Ex. 10, Deputy Clerk, Fairfax County Circuit 

Court, Clerk’s Notice of Costs (FE-2009-0000189) (June 12, 2009) (“Your failure to pay . . . 

costs . . . immediately, or as ordered by the court, will result in any or all of the following: . . . 3.  

Suspension of your Driver’s license and revocation of your automobile registration and tags.”) 

(typeface altered) (emphasis added).  The form noted various types of enforcement activity for 

nonpayment, including “garnishing your wages,” “Virginia Lottery winnings . . . seiz[ure],” and 

“a judgment . . . docketed against you and any property that you own.”  Id.  None of these 

potential measures—which would be imposed only after nonpayment of costs and fees—

constitutes part of, or is included in, the underlying judgment of conviction or sentencing order. 

Neither the court nor the clerk’s office made any mention of a suspension order, 

“ineffective” or otherwise, and certainly never presented it as part of the sentencing order.  The 

court in Mr. Russo’s case, speaking through the free-form sentencing order, had nothing to say 

about license suspension at all.  Yet, on October 27, 2009, Defendant “issue[d]” a suspension of 

Mr. Russo’s driver’s license, after he did not pay his costs on time, and backdated it to render the 

suspension “effective” September 14, 2009.  Ex. 11, Va. Dep’t of Motor Vehicles, Transcript of 

Driver History for Neil Russo (Jan 3, 2017) at 5 (of Exhibit). 
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 In short, various sentencing documents are used in traffic and criminal courts, but no 

matter the form used, nonpayment of court debt leads to license suspension whether or not the 

court makes any such indication upon it.  Indeed, most of the sentencing documents associated 

with Plaintiffs either contain no reference to license suspension under Va. Code § 46.2-395, or 

otherwise contain no indication that the sentencing court actually included a license suspension 

(effective, ineffective, or otherwise) in rendering a judgment of conviction and imposing a 

sentence.  Rather, suspensions under Va. Code § 46.2-395 happen when Defendant issues the 

suspension, after the court clerk’s offices – almost always using automatic, interfacing computer 

systems – flag delinquent accounts by transmitting a record of nonpayment to Defendant. 

IV. Argument of Law  

A. Standard of Review 

A motion to alter or amend a judgment must be filed no later than 28 days after the entry 

of the judgment. Fed. R. Civ. P. 59(e).  Grounds for amending the judgment may include that an 

amendment “is necessary to correct manifest errors of law or fact upon which the judgment is 

based.” 11 Fed. Prac. & Proc. Civ. § 2810.1 (3d ed.). The court may also correct a mistake found 

in a judgment, order, or other part of the record, and relieve a party from a final judgment “for 

any . . . reason that justifies relief.”  Fed. R. Civ. P. 60(a) and (b).  

B. Virginia Case Law Confirms That License Suspensions Do Not Occur Until 
30 Days After Nonpayment and the Commissioner Executes the Suspension. 

 
Plummer v. Commonwealth, 408 S.E.2d 765 (Va. Ct. App. 1991), makes clear that the 

DMV, not the sentencing court, suspends driver’s licenses, and that the suspension is not self-

executing, but occurs when the defendant receives notice of it.  Plummer involved a defendant’s 

challenge to his conviction for driving with a suspended license.  The defendant had been 

convicted for speeding and signed an acknowledgment form stating that his license would be 
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suspended if he did not pay his court debt within 10 days.  Plummer, 408 S.E.2d at 765.  The 

defendant evidently failed to pay, and was later convicted for driving with a suspended license. 

The Court of Appeals reversed the conviction, relying on two key points.  First, the 

defendant’s license “remained valid until the DMV order was actually executed.”  Id. at 766 

(emphasis added).  Second, the acknowledgment that the defendant had signed did not cause a 

“self-executing suspension” to occur.  Id.  Thus, the Court of Appeals held that no suspension 

occurred (nor could a suspension occur) until the DMV itself executed a suspension and 

delivered a copy to the defendant.  Stated differently, the Court of Appeals confirmed that it is 

the DMV – not the court in which the defendant was convicted and sentenced for the underlying 

violation – that suspends a driver’s license for failure to pay a court debt. 

Carew v. Commonwealth, 750 S.E.2d 226 (Va. Ct. App. 2013), reinforces the fact that the 

DMV is the entity that suspends a defendant’s driver’s license, and the suspension is not self-

executing.  Like Plummer, Carew involved a defendant’s challenge to her conviction for driving 

without a valid license.  Citing Plummer, the Court of Appeals in Carew reversed the 

defendant’s conviction, holding that: “A license is not suspended until notice of that status is 

received by the holder.”  Carew, 750 S.E.2d at 228 (emphasis added).  Thus, the Court of 

Appeals again held there is no “suspension” of a driver’s license until the DMV executes the 

suspension and notifies the defendant of it.6 

C. The Rooker-Feldman Doctrine Does Not Deprive This Court of Jurisdiction.   
 

Rooker-Feldman is strictly limited to cases that are: (1) brought by state-court losers; 

(2) complaining of injuries caused by state-court judgments; (3) rendered before the beginning of 

                                                            
6 “[S]tate courts, not federal courts, have the final word on the interpretation of state statutues.”  
Expression Hair Design v. Schneiderman, No. 15-1391, 2017 U.S. LEXIS  2186, at *26, 518 
U.S. ___ (2017). 
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federal proceedings; and (4) inviting review and rejection of those judgments. Exxon Mobil 

Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005) (clarifying the “narrow ground 

occupied by Rooker-Feldman”). Here, the Plaintiffs are neither complaining of injuries caused 

by state-court judgments, nor are they inviting review and rejection of those judgments.  Rather, 

they challenge Defendant’s suspension of their licenses pursuant to an unconstitutional law—an 

independent executive action that could not occur until at least 31 days after conviction, by 

which point Plaintiffs’ time to appeal their judgments had expired.   

The Supreme Court has held that Rooker-Feldman “has no application” to a case—such 

as Plaintiffs’—where a federal court is called upon to “review . . . executive action, including 

determinations made by a state administrative agency.”  Verizon Md., Inc. v. Pub. Serv. Comm’n 

of Md., 535 U.S. 635, 644 n.3 (2002).  Likewise, the Fourth Circuit recently instructed that when 

a plaintiff is “challenging the action of a state administrative agency,” Rooker-Feldman is no 

obstacle to jurisdiction.  Thana v. Bd. of License Comm’rs for Charles Cty., 827 F.3d 314, 321 

(4th Cir. 2016).  

Here, Plaintiffs’ deprivation of their licenses due to inability to pay is not caused by state 

court judgments, but rather by post-judgment procedures employed to collect debt; payment or 

non-payment of debt is the distinction that avoids or triggers license suspension.  There is no 

“state court judgment” at issue.  A court clerk’s transmittal of a record of non-payment to 

Defendant is a ministerial act by administrative personnel and computer systems, not a judicial 

act—unlike the facts in Feldman, where the state court had “adjudicated Feldman’s claim… and 

rejected it,” which was “the essence of a judicial proceeding.”  D.C. Court of Appeals v. 

Feldman, 460 U.S. 462, 481 (1983).  As in Thana, “[n]owhere in [their] complaint” do Plaintiffs 

“seek review of the judgment[s]” of the state courts that convicted and imposed fines upon them.  
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827 F.3d at 321.  Rather, it is the “injury inflicted by [the] actions of [that] state administrative 

agency” for which Plaintiffs seek redress.  Id. at 323.  As the Ninth Circuit observed, a federal 

court “‘cannot simply compare the issues involved in the state-court proceeding to those raised in 

the federal-court plaintiff’s complaint.’” Bianchi v. Rylaarsdam, 334 F.3d 895, 900 (9th Cir. 

2003) (quoting Kenmen Eng’g v. City of Union, 314 F.3d 468, 476 (10th Cir.2002)).  Rather, a 

court “must pay close attention to the relief sought by the federal-court plaintiff.”  Id.  (quoting 

Kenmen). The relief sought by Plaintiffs is available from Defendant, as it is Defendant who 

executes the deprivation of their licenses pursuant to an unconstitutional law.   

Moreover, Rooker-Feldman cannot apply to a case—such as Plaintiffs’—that makes no 

attempt to circumvent the state appellate hierarchy.  Indeed, noting the doctrine’s “narrow role,” 

the Fourth Circuit has admonished that Rooker-Feldman “assesses only whether the process for 

appealing a state court judgment . . . has been sidetracked by an action filed in a district court 

specifically to review that state court judgment.”  Thana, 827 F.3d at 320.   

Plaintiffs’ case has neither “sidetracked” nor “frustrated” the state appellate process, as 

their suspensions did not occur until after the window to appeal their judgments closed.  

Suspension does not occur at the time of conviction because the defendant has 30 days to pay; 

rather, it occurs after that time, based on non-payment.  See Plummer v. Commonwealth, 408 

S.E.2d 765 (Va. Ct. App. 1991).  Because the defendant has ten days to appeal from the General 

District Court, Va. Code § 16.1-132, and 30 days to appeal from the Circuit Court, Va. Code § 

8.01-675.3, the appeal period runs before the defendant’s license is suspended.  Moreover, there 

is no “record” of that determination by the trial court,7 nor is there a “ruling” to which error 

                                                            
7 The Record on Appeal must contain, among other things: each order entered by the trial court; 
any opinion or memorandum decision rendered by the judge of the trial court; and the transcript 
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could be assigned.  See Sup. Ct. Rule 5A:12(c) (requiring the Petition for Appeal to “list, clearly 

and concisely . . . the specific errors in the rulings below upon which the party intends to rely.”).  

Accordingly, there is no process to appeal a suspension.   

Indeed, Va. Code § 46.2-410 states that “[n]o appeal shall lie in any case in which the 

suspension or revocation of the license or registration was mandatory except to determine the 

identity of the person concerned when the question of identity is in dispute.”  As Defendant 

notes, Va. Code § 46.2-410 limits appeals of “mandatory suspensions” (such as those pursuant to 

Va. Code § 46.2-395) to questions of cases of mistaken identity.8  Thus, Plaintiffs had no ability 

even to invoke the appeals process with respect to their suspensions, as their claims ripened only 

after that process became unavailable.  This case thus leaves the state appellate chain intact.   

Finally, federal jurisdiction is appropriate because Plaintiffs are not asking this Court to 

review or reject any state-court ruling on the issues presented in this case. Where plaintiffs 

challenge the constitutionality of a statute under which adverse state-court judgments were 

entered against them, the federal claim is not a request for “review and reject[ion]” of a prior 

state-court judgment; rather, it is an independent claim. See, e.g., Skinner v. Switzer, 562 U.S. 

521, 532 (2011) (“[A] state-court decision is not reviewable by lower federal courts, but a statute 

or rule governing the decision may be challenged in a federal action.”).  Thus, even assuming, 

arguendo, that license suspension under Va. Code § 46.2-395 constitutes a state-court judgment, 

Plaintiffs are challenging the constitutionality of Va. Code § 46.2-395, and thus are outside the 

                                                            

of any proceeding or a written statement of facts, testimony, and other incidents of the case.  
Sup. Ct. Rule 5A:7(a).   
8 See Def’s Reply to Plaintiff’s Memorandum in Opposition to Defendant’s Motion to Dismiss at 
page 13, n.36 and accompanying text. 
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fourth prong of the Rooker-Feldman exception to the jurisdiction of federal courts to consider 

constitutional violations.   

Stated differently, Plaintiffs are not saying that the state courts made a wrong judicial 

determination (in a forum providing for due process) that they now seek to review and reject, but 

that Va. Code § 46.2-395 itself disclaims any procedural due process whatsoever and, in doing 

so, violates the Plaintiffs’ constitutional rights to due process and equal protection.  This “federal 

action is a concurrent, independent action supported by original jurisdiction conferred by 

Congress on federal district courts.”  Thana, 827 F.3d at 321.  The conclusion that Rooker-

Feldman is not a bar to this Court’s jurisdiction thus aligns with the decisions of numerous other 

courts assessing similar cases, including a very recent decision in this district.  See, e.g., 

Hendrick v. Caldwell, Civ. A. No. 7:16cv00095, ____ F.Supp. 3d ___, 2017 WL 511924 (W.D. 

Va. Feb. 8, 2017) (concluding that Rooker-Feldman did not apply where the plaintiffs’ challenge 

to the constitutionality of a Virginia statutory scheme criminalizing the possession of alcohol by 

interdicted individuals was sufficiently independent from the state court judgments of 

interdiction themselves); see also ECF No. 21, Pl’s Mem. Opp. to Mot. to Dismiss (listing 

additional examples). 

D. Eleventh Amendment Immunity and Ex Parte Young  
 

Given the correct facts regarding the process for license suspension due to unpaid court 

debts, the exception to Eleventh Amendment immunity set forth in Ex Parte Young, 209 U.S. 

123 (1908), applies here and permits Plaintiffs’ claims against the Commissioner.  The DMV 

does not “merely . . . wait passively” for the court clerk to send it “a record of nonpayment and 

of the suspension” (Mem. Op. at 33) – in fact, there is no “record of the suspension” kept by the 

clerk to send to the DMV.  Rather, the clerk informs the DMV of the defendant’s nonpayment, 
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and then it is the DMV, under Va. Code § 46.2-395, that “implements” and “carries out”9 the 

suspension, and collects a reinstatement fee as a condition of reinstatement. 

When viewed in light of these facts, the circuit precedents cited in the Court’s 

Memorandum Opinion are distinguishable.  In McBurney v. Cuccinelli, 616 F.3d 393 (4th Cir. 

2010), for instance, the Fourth Circuit declined to apply the exception in three combined suits 

against Virginia’s Attorney General to enforce the Virginia Freedom of Information Act 

(VFOIA).  The court noted that there must be a “‘special relation’ between the officer being sued 

and the challenged statute[.]”  Id. at 399 (citing Ex Parte Young, 209 U.S. at 157, and S.C. 

Wildlife Fed’n v. Limehouse, 549 F.3d 324, 333 (4th Cir. 2008)).  The court further noted that 

these requirements are not met “when an official merely possesses ‘[g]eneral authority to enforce 

the laws of the state[.]’”  Id. (citing Limehouse, 549 F.3d at 331).  In McBurney, the Virginia 

Attorney General had no “special relation” to the VFOIA—he was merely the state official 

charged with “general authority to enforce the law.”  Thus, the Ex Parte Young exception did not 

apply.   Similarly, in Hutto v. S.C. Ret. Sys., 773 F.3d 536 (4th Cir. 2014), the court granted 

immunity to officials of a public employee retirement account against a challenge by state 

employees to mandatory paycheck withdrawals.  As the court noted, in rejecting an Ex Parte 

Young theory, the officials played “no role” in the mandatory paycheck withdrawals, but merely 

invested whatever money was deposited into the account.  Id. at 551. 

This case is different.  Here, the Commissioner has the necessary “special relation” to the 

challenged statute, as he certainly has “some connection with the enforcement of the act.”  Ex 

Parte Young, 209 U.S. 123, 157 (1908).10  The official need not be the primary authority to 

                                                            
9 See supra footnote 1. 
10 “The fact that the state officer, by virtue of his office, has some connection with the 
enforcement of the act, is the important and material fact, and whether it arises out of the general 
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enforce the law; it is sufficient that he has some authority to act in its furtherance.  See 281 Care 

Comm. v. Arneson, 638 F.3d 621, 633 (8th Cir. 2011).11  Suspensions under Va. Code § 46.2-395 

intimately involve the DMV, which implements and carries out those suspensions and collects 

reinstatement fees.  Moreover, the Commissioner is the official whose agency oversees the 

licensure of drivers and is cited (as the “Department” or “Commissioner”) no less than ten times 

in Va. Code § 46.2-395.  Thus, he is an appropriate defendant in this action challenging the 

constitutionality of Va. Code § 46.2-395, and Eleventh Amendment immunity should not apply. 

E. Standing and Redressability 
 

Plaintiffs have standing because they have been grievously injured by Defendant’s 

actions in implementing an unconstitutional statute, and those injuries can be redressed by the 

relief they seek.  “Constitutional standing comprises three elements: (1) the plaintiff is required 

to have sustained an injury in fact; which (2) must be causally connected to the complained-of 

conduct undertaken by the defendant; and (3) will be likely to be redressed if the plaintiff 

prevails.”  Libertarian Party of Va. v. Judd, 718 F.3d 308, 313 (4th Cir. 2013). 

At the dismissal stage, the plaintiff’s burden in establishing standing is “relatively 

modest.”  Bennett v. Spear, 520 U.S. 154, 171 (1997).  Moreover, “when standing is challenged 

on the pleadings, we accept as true all material allegations of the complaint and construe the 

complaint in favor of the complaining party.”  David v. Alpin, 704 F.3d 327, 333 (4th Cir. 2013) 

(citing Pennell v. City of San Jose, 485 U.S. 1, 7 (1988)). 

The Court’s conclusion that Plaintiffs have not established causation and redressability 

rests on mistakes of fact and law.  The Court has focused on Plaintiffs’ requested injunctive 

                                                            

law, or is specially created by the act itself, is not material so long as it exists.”  Id. 
11 For additional examples, see ECF No. 21, Pl’s Mem. Opp. to Mot. To Dismiss at p.12-13. 
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relief for reinstatement of their licenses (Prayer for Relief (e)).  In doing so, the court has 

overlooked the fact that Plaintiffs also have standing for their requested declaratory relief (see 

Prayer for Relief (c)) and injunctive relief against issuing future suspensions pursuant to Va. 

Code § 46.2-395 (see Prayer for Relief (d)).  Indeed, as the Court recognizes (see, e.g., Mem. Op. 

at p. 9), the requested declaratory relief essentially asks that the court find § 46.2-395 

unconstitutional.12  If Plaintiffs are successful in proving that the statute is unconstitutional, the 

suspensions under the statute would be invalid. City of Portsmouth v. Weiss, 145 Va. 94 (1926). 

1. Causation/Traceability 

The concept of causation, or traceability, for purposes of Article III standing does not rest 

on traditional, “stringent” principles of legal or proximate cause that ordinarily operate to assign 

tort liability.  Libertarian Party of Va., 718 F.3d at 315 (citing Bennett v. Spear, 520 U.S. 154, 

171 (1997).  See also Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d 

149, 161 (4th Cir. 2000) (“Thus, the ‘fairly traceable’ standard is ‘not equivalent to a 

requirement of tort causation.’”) (internal citations omitted).  Instead, “[t]he ‘fairly traceable’ 

requirement ensures that there is a genuine nexus between the plaintiff’s injury and a defendant’s 

alleged illegal conduct.”  Friends of the Earth, 204 F.3d at 161 (citing Lujan, 504 U.S. at 560).   

 The Complaint clearly establishes a “genuine nexus” between Plaintiffs’ inability to drive 

legally and Defendant’s execution of license suspensions under Va. Code § 46.2-395.  

Specifically, the Complaint alleges: 

 Each year since fiscal year 2010, the DMV issued more than 360,000 orders of 
suspension for failure to pay court costs and fines (Compl. ¶ 32); 

 The computer systems used by the courts and DMV default to suspending driver’s 
licenses whenever a payment is due and no payment is entered (Comp. ¶287); 

                                                            
12 If the Court feels that Plaintiffs’ Prayer for Relief is unclear in this regard, this can easily be 
clarified by a simple amendment to the Prayer.  In that event, Plaintiffs respectfully request leave 
to amend their Prayer accordingly. 

Case 3:16-cv-00044-NKM-JCH   Document 61   Filed 04/10/17   Page 20 of 28   Pageid#: 919 
JA631

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 262 of 392



20 
 

 When the suspension is “received” from the court, the DMV employee follows data entry 
protocols to issue the order of suspension (Compl. ¶289); 

 Plaintiffs’ licenses were suspended by Defendant immediately upon their default, without 
any inquiry into their individual financial circumstances, or the reasons underlying their 
failure to pay (Compl. ¶ 39) 

 Defendant will not reinstate Plaintiffs’ licenses until they satisfy their court debt entirely, 
or obtain payment plans from each court to which they are indebted (Compl. ¶ 40); 

 Should Plaintiffs ever become eligible to reinstate their licenses, they would first have to 
pay Defendant a reinstatement fee of at least $145 (Compl. ¶43); and 

 Defendant does not review a person’s financial condition before—or indeed at any point 
related to—suspending a person’s license for failure to pay, or otherwise inquire as to the 
reasons for default (Compl. ¶294). 

 
The Complaint’s allegations concerning Defendant’s prominent role are supported by the terms 

of the challenged statute itself, which repeatedly identifies Defendant.  

Plaintiffs’ injuries are directly traceable to Defendant’s conduct regardless of any 

upstream activity by court personnel.  Defendant is the last link in the chain of events that led to 

Plaintiffs’ injuries. Indeed, the suspensions cannot be accomplished without action by the DMV.  

See Plummer v. Commonwealth, 13 Va. App. 13 (1991); see also Ex. 3, Dugger Decl at ¶10 (“In 

cases of non-payment, DMV suspends the license, and not the clerk or judge.”).   

Defendant’s actions have a “genuine nexus” to Plaintiffs’ injuries.  Plaintiffs’ licenses 

would not be suspended but for his actions (see Plummer, supra).  Moreover, recent Fourth 

Circuit authority suggests that the proper test for traceability is concurrent causation, or whether 

Defendant’s actions are “at least in part responsible” for the Plaintiffs’ injuries.  See Libertarian 

Party of Va., 718 F.3d at 316 (noting that the Supreme Court has “recognized the concept of 

concurrent causation as useful in evaluating whether the pleadings and proof demonstrate a 

sufficient connection between the plaintiff’s injury and the conduct of the defendant, such that a 

court ought to assert jurisdiction over the dispute.”).  In challenging a statute’s constitutionality, 

the fact that the defendant “is but one of several persons or entities in charge of implementing [it] 

is not controlling,” so long as there is a causal connection.  LaMar v. Ebert, No. 15-7668, 2017 
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WL 1040450, at *5 (4th Cir. Mar. 17, 2017) (concluding that a constitutional challenge to 

Virginia’s DNA testing statute may be brought against a Commonwealth’s Attorney for his role 

in responding, pursuant to state court order, to a petition for DNA testing). 

Defendant is far from a disinterested bystander with no involvement in Plaintiffs’ 

injuries.  Rather, he is a critical actor in the suspension process, with a carefully delineated role 

in effecting the unlawful suspensions at the core of Plaintiffs’ injuries.   Defendant does so 

pursuant to Va. Code § 46.2-395, the challenged law from which Plaintiffs seek declaratory and 

injunctive relief.  This close relation to Plaintiffs’ injuries is more than sufficient to meet their 

“modest burden” in establishing causation at this stage for purposes of Article III standing.   

2. Redressability 

An injury is redressable if it is “likely, as opposed to merely speculative, that the injury 

will be redressed by a favorable decision.”  Doe v. Va. Dept. of State Police, 713 F.3d 745, 755 

(2013) (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 181 

(2000)).  However, a party need not demonstrate that relief from the injury is guaranteed, see id., 

or that he will be made completely whole.  See Minn. Citizens Concerned for Life v. FEC, 113 

F.3d 129, 131 (8th Cir. 1997) (a party “satisfies the redressability requirement when he shows 

that a favorable decision will relieve a discrete injury to himself.  He need not show that a 

favorable decision will relieve his every injury.”). 

In Doe, the plaintiff sued the Virginia state police superintendent, among other 

defendants, for reclassifying her as a sexually violent offender under a new statute.  The Fourth 

Circuit found Doe could demonstrate both traceability and redressability in her constitutional 

challenge because “the injury she complained of was “directly traceable to [the reclassification 
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statute].” Doe, 713 F.3d at 757-58 (dismissing the case on unrelated grounds).13  Indeed, in Doe, 

just as here, the plaintiff’s injuries were caused by two actors: the court in convicting her of a 

“carnal knowledge of a minor” and the superintendent in publicly reclassifying her as a “sexually 

violent offender” under the statute and failing to provide a procedure to challenge the 

reclassification.  The Fourth Circuit understood that the reclassification statute itself caused the 

plaintiff’s injuries, and held that if the plaintiff prevailed, invalidation of the statute would 

address her injury, presumably by either removing the classification or by providing adequate 

procedures for her to challenge her classification.  Id. at 757-58. 

In this case, Plaintiffs have requested several forms of relief, including a declaratory 

judgment that suspensions under Va. Code § 46.2-395 are unconstitutional.  Compl. at ¶54.  This 

case presents no “independent rule, policy, or decision that would prevent relief if the court were 

to render a favorable decision,” Doe at 756, because Plaintiffs’ case is, at its core, a challenge to 

the validity of a Virginia statute.  Mem. Op. at p. 9.  Their injuries are “directly traceable” to the 

challenged statute, and a favorable result would lead to invalidation of the statute and the injuries 

that flow from it.  See Doe at 757-58. 

The Court mistakenly suggested that an order directing Defendant to disregard the notices 

of non-payment received from the trial court would result in an incoherent duality in which the 

suspensions would not appear in DMV databases but the “legal reality” of their suspensions 

would remain unchanged.  Mem Op. at 27-28.  In actuality, (1) Plaintiffs’ suspensions do not 

                                                            
13 Doe filed three additional counts based on alleged restrictions to her ability to access school 
and church property, which were rooted, albeit only in part and indirectly, on her alleged 
misclassification.  The court concluded that these lacked Article III standing.  Id. at 754-55.  The 
court found Article III standing for her procedural due process claim against the Virginia state 
police superintendent based on the misclassification itself.  The court then held, however, that 
her claim was not justiciable based on specific Supreme Court precedent that foreclosed 
procedural due process challenges to inclusion on sexual offender registries without a hearing.   
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exist as a “legal reality” until Defendant acts pursuant to Va. Code § 46.2-395’s directives; and 

(2) the trial court does not maintain records of suspensions independent of the DMV. 

First, Plaintiffs’ licenses were suspended irrespective of orders by any court, as evidenced 

by the fact that DMV suspended Plaintiffs’ licenses regardless of whether the judge or clerk ever 

elected (or did not elect) a suspension under Va. Code § 46.2-395.14  Moreover, the 

Acknowledgement Forms are not self-executing orders, and no suspension exists until DMV 

issues it and sends notice to the driver.  Plummer, 13 Va. App. at 15-16.  The Court hypothesized 

that an officer knowing the “true state of affairs” could issue a driving-suspended citation based 

on being in court at the time of sentencing or possessing a copy of the acknowledgment form, but 

this is simply not the case.  The Acknowledgement Forms say nothing about whether the debtor 

paid monies owed to the courts within 30 days.  If the Court’s hypothetical were true, then every 

person who has ever been convicted of a traffic or criminal offense would be subject to a stop, 

citation, or even arrest for driving while suspended—even if they paid and even if the DMV 

database does not indicate their license is suspended. 

Second, and significantly, the trial court maintains no independent record of suspensions 

for failure to pay.  See Ex. 3, Dugger Decl.  There is no way to know, by examining court 

records, if a person has a suspended license due to non-payment, unless one uses non-payment as 

a proxy for suspension.  If this Court were to strike down Va. Code § 46.2-395 as 

unconstitutional, everything on the court side would continue as usual.  Clerks would continue to 

enter payment information into the court computer, which would continue to flag accounts in 

default.  The only thing that would not happen is that DMV would not issue or implement a 

suspension. Thus, suspensions under Va. Code § 46.2-395 depend on Defendant’s actions.  

                                                            
14 See discussion supra at pp. 2-11. 

Case 3:16-cv-00044-NKM-JCH   Document 61   Filed 04/10/17   Page 24 of 28   Pageid#: 923 
JA635

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 266 of 392



24 
 

Moreover, Plaintiffs can demonstrate that an injunction ordering the DMV to remove the 

suspensions under Va. Code § 46.2-395 would solve the problem.15  Pursuant to legislation 

enacted in 2015, Defendant is working on a system where a debtor can walk into a DMV 

customer service center, find out how much is owed to the courts, pay in full, and DMV will 

reinstate his or her license, without any action by the court.16  If Defendant’s customer service 

representatives can accept payment from court debtors, remove their suspensions under Va. Code 

§ 46.2-395, and reinstate their licenses upon payment of the fee to DMV—all without any action 

by the convicting court(s)—then certainly Defendant could comply with an order from this Court 

to remove Plaintiffs’ unconstitutional license suspensions.17 

                                                            
15 Even if the Court is skeptical about standing, it should permit Plaintiffs to develop those facts 
beyond the pleading stage.  See Lujan v. Defenders of Wildlife, 504 U.S. 555, 561, (1992) 
(observing as to standing, that, “[a]t the pleading stage, general factual allegations of injury 
resulting from the defendant’s conduct may suffice, for on a motion to dismiss we ‘presum[e] 
that general allegations embrace those specific facts that are necessary to support the claim.’”) 
(quoting Nat’l Wildlife Fed’n, 497 U.S. 871, 889, 110 S.Ct. 3177, 111 L.Ed.2d 695 (1990)).   
16See Ex. 12, Progress Report on Implementing a Process for the Collection of Fines and Costs 
by the Department of Motor Vehicles (Dec. 2015) 
(http://leg2.state.va.us/dls/h&sdocs.nsf/By+Year/RD4832015/$file/RD483.pdf) at p. 1: 

Both DMV and the OES have worked cooperatively over the last five months to 
establish a framework to provide Virginians with the convenience of paying 
delinquent court fines and costs at DMV. This service will provide a convenient 
method for DMV customers to pay fines and costs without going to the local court 
and then returning to OMV [sic] at a later date to complete the DMV transaction.  

17  As demonstrated above, an order invalidating Va. Code § 46.2-395 and removing Plaintiffs’ 
suspensions from the DMV database would eliminate all vestiges of the constitutional violations, 
and allow Plaintiffs to drive without fear of being stopped, arrested, charged, convicted, and 
incarcerated for driving on a suspended license.  But even if the Court were correct that 
“[l]egally, the licenses are still suspended,” Plaintiffs have still established redressability.  
Plaintiffs need not show that the requested relief would provide full redress of all their injuries.  
Plaintiffs need only show that the court’s decision would “significantly affect” their injuries.  See 
Equity In Athletics, Inc. v. Dep't of Educ., 639 F.3d 91, 100–01 (4th Cir. 2011).  As the Court 
avers, an order removing Plaintiffs’ unconstitutional license suspensions from the DMV database 
would “decrease the likelihood Plaintiffs will be charged with driving on suspended licenses.” It 
would also alleviate many other harms suffered by Plaintiffs at Defendant’s hands, including 
avoiding payment of hefty reinstatement fees, avoiding classification as a high-risk driver, and 
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V. Conclusion 
 

WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request that the Court 

grant their Rule 59 and 60 motions, reinstate the case, deny Defendant’s motion to dismiss, and 

any further relief that the Court deems just and necessary. 

 
  

                                                            

having to retake the driver’s exam if their suspensions last more than a year.  Plaintiffs therefore 
have demonstrated that the relief they seek will likely alleviate their injuries. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, 

DEMETRICE MOORE, 

ROBERT TAYLOR, and 

NEIL RUSSO 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB, 

In his official capacity as the Commissioner  

of the VIRGINIA DEPARTMENT OF MOTOR VEHICLES,   

       

 Defendant.  

 

 

DEFENDANT’S MOTION TO STRIKE EXHIBITS ATTACHED TO THE 

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ RULE 59 AND RULE 60 MOTION 

 

Defendant, Richard D. Holcomb, Commissioner of the Virginia Department of Motor 

Vehicles, by counsel, respectfully moves this Court to strike the supplemental exhibits attached 

to Plaintiffs’ Memorandum in Support of their Rule 59 and 60 Motion (ECF Nos. 61-01 through 

61-11).  The reasons for this request are set forth in the Memorandum accompanying this 

Motion. 

 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Nancy Hull Davidson, VSB # 85536 

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Case 3:16-cv-00044-NKM-JCH   Document 64   Filed 04/24/17   Page 1 of 4   Pageid#: 970 
JA684

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 315 of 392



 

2 

 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 

E-mail:  moshea@oag.state.va.us 

 

MARK R. HERRING 

Attorney General of Virginia 

 

STEPHEN A. COBB (VSB #75876) 

Deputy Attorney General 

 

JEFFREY R. ALLEN (VSB #17710) 

JANET W. BAUGH (VSB #44649) 

Senior Assistant Attorneys General 

 

ADAM J. YOST (VSB # 85655) 

Assistant Attorney General  
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 24
th

 day of April 2017, I electronically filed the foregoing 

Motion to Strike with the Clerk of the Court using the CM/ECF system, which will send a 

notification of such filing (NEF) to the following CM/ECF participants:   

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of 

Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 
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And to the following CM/ECF participants, counsel for amicus curiae Virginia State Conference 

of the NAACP: 

David Heilberg  

Dygert, Wright, Hobbs & Heilberg  

675 Peter Jefferson Parkway, Suite 190  

Charlottesville, VA 22911  

434-979-5515  

434-295-7785 (fax)  

Email: dheilberg@charlottesvillelegal.com 

And I hereby certify that I have mailed by United States Postal Service the document to the 

following non-CM/ECF participant:  N/A 

 

        /s/     

Nancy Hull Davidson, VSB No. 85536 

      Assistant Attorney General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, 

DEMETRICE MOORE, 

ROBERT TAYLOR, and 

NEIL RUSSO 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB, 

In his official capacity as the Commissioner  

of the VIRGINIA DEPARTMENT OF MOTOR VEHICLES,   

       

 Defendant.  

 

 

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO  

STRIKE THE EXHIBITS ATTACHED TO THE MEMORANDUM IN SUPPORT OF 

PLAINTIFFS’ RULE 59 AND 60 MOTION  

 

After this Court dismissed Plaintiffs’ Complaint for lack of jurisdiction under Rule 

12(b)(1) of the Federal Rules of Civil Procedure, Plaintiffs filed a Motion to Reconsider under 

Rules 59 and 60 (ECF No. 60).  Plaintiffs attached 11 exhibits to their Memorandum in Support 

of their Motion to Reconsider (ECF No. 61), none of which were appended to their Complaint.  

Considering these exhibits for the purposes of a Rule 59 or 60 motion to reconsider would 

completely undermine the purpose of a Rule 12 motion to dismiss, which is to test the legal 

sufficiency of the complaint itself.  In order to survive a Rule 12 motion to dismiss, a plaintiff’s 

complaint must allege facts that “state a claim to relief that is plausible on its face.”  Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544, 570 (2007) (emphasis added).  Thus, when ruling on Plaintiffs’ 

Motion to Reconsider, the Court should not consider the new exhibits attached to Plaintiffs’ 

memorandum.  Because these exhibits were filed improperly and cannot be considered at this 
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late stage of the litigation, Defendant requests that the exhibits be stricken from the record of this 

case. 

Rule 12(f) of the Federal Rules of Civil Procedure provides that “the court may strike 

from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous 

matter.”  Fed. R. Civ. P. 12(f).  Impertinent matter is defined as matter that does not “pertain, and 

is not necessary, to the issues in question.” Jenkins v. Aylor, No. 3:15-cv-46, 2016 U.S. Dist. 

LEXIS 64498, at *2, *35 (W.D. Va. May 17, 2016) (citation omitted).  Further, “information is 

‘immaterial’ . . . if it has ‘no essential or important relationship to the claim for relief or the 

defenses being pleaded.’”  Smalls v. Binner, No. 4:15-cv-17, 2015 U.S. Dist. LEXIS 153721, at 

*7 (W.D. Va. Nov. 13, 2015) (citation omitted).  A court may grant a motion to strike if the 

“challenged allegations have no possible relation or logical connection to the subject matter of 

the controversy and may cause some form of significant prejudice to one or more of the parties 

to the action.”  GTSI Corp. v. Wildflower Int’l, Inc., No. 1:09-cv-123, 2009 U.S. Dist. LEXIS 

61537, at *11, *27 (E.D. Va. July 17, 2009) (citation omitted).  The exhibits Plaintiffs filed with 

their Motion to Reconsider should be stricken as impertinent and immaterial to this Court’s 

decision to dismiss Plaintiffs’ claims for lack of jurisdiction.  

As an initial matter, when a defendant moves to dismiss a complaint under Rule 12, the 

determinative inquiry is whether the factual allegations in the complaint itself are sufficient to 

state a plausible claim for relief.  The function of a motion to dismiss is to simply test “the 

sufficiency of the complaint . . . it does not resolve contests surrounding facts, the merits of a 

claim, or the applicability of defenses.”  Republican Party of N.C. v. Martin, 980 F.2d 943, 952 

(4th Cir. 1992).  For this reason, a court is confined to the four corners of the complaint in 

considering a Rule 12 motion to dismiss.   
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It is well established that the Fourth Circuit generally follows the “Four Corners Rule,” 

whereby a court evaluating a Rule 12 motion to dismiss does not look at or consider facts outside 

of the complaint, even when those facts are related to the matter before the court.  See Chaplain 

v. Knight-Ridder, Inc., 993 F.2d 1087, 1109 (4th Cir. 1993) (citing Schatz v. Rosenberg, 943 

F.2d 485, 489 (4th Cir. 1991)).  Moreover, this Court has specifically recognized and applied this 

rule in previous cases.  See, e.g., U.S. v. High Point Chem. Corp., 7 F. Supp. 2d 770, 780 (W.D. 

Va. 1998) (“This court is constrained at this stage of the proceedings from looking beyond the 

factual allegations contained within the four corners of the United States’ Complaint.”).  

Notwithstanding this established rule, Plaintiffs ask this Court to go well outside the four 

corners of their Complaint in reevaluating its legal sufficiency.  Only one exhibit – Exhibit 3, 

Declaration of Llezelle A. Dugger – was previously filed as an attachment to Plaintiffs’ 

Memorandum in Opposition to Defendant’s Objections to the Magistrate Judge’s Order Denying 

Defendant’s Motion to Stay Discovery (ECF No. 54).  Even if this exhibit was relevant to this 

Court’s decision to grant Defendant’s motion to dismiss – which Defendant maintains it is not – 

it cannot be considered when evaluating the sufficiency of the Complaint because it was 

executed long after the Complaint was filed.  In fact, the declaration was created more than seven 

months after Plaintiffs filed the Complaint.  Moreover, testimonial evidence, such as this 

declaration, is not properly considered at the motion to dismiss stage of litigation.  See, e.g., Zak 

v. Chelsea Therapeutics Int’l, Ltd., 780 F.3d 597, 606 (4th Cir. 2015) (“Consideration of 

extrinsic documents by a court during the pleading state of litigation improperly converts the 

motion to dismiss into a motion for summary judgment,” which “is not appropriate.”); see also 

Norfolk Fed’n of Bus. Districts v. Dep’t of Hous. & Urban Dev., 932 F. Supp. 730, 736 (E.D. Va. 

1996) (“A court has wide discretion to exclude matters outside of the pleadings in order to 
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preserve the [Rule 12] motion as one to dismiss.”). 

Defendants’ other exhibits – a website, court manuals, and documents specific to the 

Plaintiffs’ criminal and driving records – all existed before Plaintiffs filed their Complaint.  By 

failing to attach these exhibits to their Complaint, Plaintiffs forfeited the ability to have this 

Court consider them for the purposes of the Rule 12 motion.  In other words, the exhibits “have 

no possible relation or logical connection to the subject matter of the controversy,” which is 

limited exclusively to the sufficiency of the Complaint. 

Plaintiffs appear to misunderstand the nature of a Rule 12 motion to dismiss.  “[T]he 

court’s task is to test the legal feasibility of the complaint without weighing the evidence that 

might be offered to support or contradict it.”  Clatterbuck v. City of Charlottesville, 708 F.3d 

549, 558 (4th Cir. 2013).  Thus, Plaintiffs’ plea for this Court to weigh additional evidence 

outside of the Complaint is inappropriate.  A party cannot continue to file additional evidence 

with the court, ad infinitum, after a matter has been fully briefed, argued, and decided.  This 

Court already determined that, when considering the Complaint alone, Plaintiffs did not 

sufficiently plead content to establish jurisdiction over their claim.  This Court should not 

reconsider that decision now.    

For this reason, Defendant respectfully requests that the Court grant his Motion to Strike 

and disregard the evidentiary submissions appended to Plaintiffs’ Memorandum in Support of 

their Motion to Reconsider. 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Nancy Hull Davidson, VSB # 85536 

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 
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Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 

E-mail:  moshea@oag.state.va.us 

 

MARK R. HERRING 

Attorney General of Virginia 

 

STEPHEN A. COBB (VSB #75876) 

Deputy Attorney General 

 

JEFFREY R. ALLEN (VSB #17710) 

JANET W. BAUGH (VSB #44649) 

Senior Assistant Attorneys General 

 

ADAM J. YOST (VSB # 85655) 

Assistant Attorney General  
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 24
th

 day of April 2017, I electronically filed the foregoing 

Memorandum in Support of Defendant’s Motion to Strike with the Clerk of the Court using the 

CM/ECF system, which will send a notification of such filing (NEF) to the following CM/ECF 

participants:   

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of 

Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 
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And to the following CM/ECF participants, counsel for amicus curiae Virginia State Conference 

of the NAACP: 

David Heilberg  

Dygert, Wright, Hobbs & Heilberg  

675 Peter Jefferson Parkway, Suite 190  

Charlottesville, VA 22911  

434-979-5515  

434-295-7785 (fax)  

Email: dheilberg@charlottesvillelegal.com 

And I hereby certify that I have mailed by United States Postal Service the document to the 

following non-CM/ECF participant:  N/A 

 

        /s/     

Nancy Hull Davidson, VSB No. 85536 

      Assistant Attorney General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, 

DEMETRICE MOORE, 

ROBERT TAYLOR, and 

NEIL RUSSO 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB, 

In his official capacity as the Commissioner  

of the VIRGINIA DEPARTMENT OF MOTOR VEHICLES,   

       

 Defendant.  

 

 

DEFENDANT’S OPPOSITION TO PLAINTIFFS’ MOTIONS TO ALTER OR AMEND 

JUDGMENT PURSUANT TO RULE 59(e) OF THE FEDERAL RULES OF CIVIL 

PROCEDURE AND FOR RELIEF FROM JUDGMENT OR ORDER PURSUANT TO 

RULE 60 OF THE FEDERAL RULES OF CIVIL PROCEDURE 

 

After extensive briefing and oral argument, this Court dismissed Plaintiffs’ Complaint for 

lack of jurisdiction under Rule 12(b)(1) of the Federal Rules of Civil Procedure.  This Court held 

that Plaintiffs’ claim was barred for three reasons: (1) the Rooker-Feldman doctrine prevents 

federal courts (other than the Supreme Court) from hearing challenges to state court orders; (2) 

Plaintiffs lack constitutional standing; and (3) Commissioner Holcomb is entitled to Eleventh 

Amendment immunity. 

Rather than pressing “[c]laims like the ones in this case . . . in the state courts,” as this 

Court suggested (Mem. Op. 35, ECF No. 59), Plaintiffs now seek to relitigate their earlier 

argument by rehashing issues that were thoroughly briefed, argued, and considered by this Court.  

Plaintiffs also seek to inappropriately add documents and facts that were not pled in their 
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Complaint and are not part of the record in this matter.
1
  Plaintiffs’ motion merely highlights 

their disagreement with this Court’s order and opinion and demonstrates their continued refusal 

to acknowledge the plain language of Code § 46.2-395, which clearly states that a court orders a 

license suspension for fines and costs, not the Department of Motor Vehicles (“DMV”).  As a 

result, Plaintiffs fall far short of meeting their burden to compel this Court to reconsider its prior 

ruling.  This Court should, therefore, deny Plaintiffs’ motion. 

STANDARD OF REVIEW 

“The Federal Rules of Civil Procedure do not expressly provide for a post-judgment 

‘motion to reconsider.’” Keitz v. Unnamed Sponsors of Cocaine Research, No. 3:11-cv-54, 2013 

U.S. Dist. LEXIS 144003, at *2 (W.D. Va. Oct. 2, 2013).  Courts often construe these motions as 

either motions to alter or amend a judgment under Rule 59(e) or motions for relief from 

judgment under Rule 60(b).  Id. (citing Katyle v. Penn Nat’l Gaming, Inc., 637 F.3d 462, 470 n.4 

(4th Cir. 2011)).  

There are only three narrow circumstances under which a district court may grant a 

motion to alter or amend a judgment under Rule 59(e): “(1) to accommodate an intervening 

change in controlling law; (2) to account for new evidence not available at trial; or (3) to correct 

a clear error of law or prevent manifest injustice.”  Mayfield v. Nat’l Ass’n for Stock Car Auto 

Racing, Inc., 674 F.3d 369, 378 (4th Cir. 2012); Hill v. Braxton, 277 F.3d 701, 708 (4th Cir. 

2002); Pac. Ins. Co. v. Am. Nat. Fire Ins. Co., 148 F.3d 396, 403 (4th Cir. 1998).  Although 

district courts maintain wide discretion in granting or denying a motion under Rule 59(e), 

“reconsideration of a judgment after its entry is an extraordinary remedy which should be used 

sparingly.”  Pac. Ins. Co., 148 F.3d at 403 (4th Cir. 1998) (citations omitted); see also Above the 

                                                 
1
 Simultaneously with this motion, Defendant is filing a motion to strike the exhibits attached to 

Plaintiffs’ Memorandum in Support of the Rule 59 and 60 motion. 
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Belt, Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va. 1983) (stating that 

circumstances justifying granting a motion to reconsider “rarely arise and the motion to 

reconsider should be equally rare”). 

If a party relies on newly-discovered evidence in its Rule 59(e) motion, the party “must 

produce a ‘legitimate justification for not presenting’ the evidence during the earlier 

proceeding.”  Small v. Hunt, 98 F.3d 789, 798 (4th Cir. 1996) (quoting RGI, Inc. v. Unified 

Indus. Inc., 963 F.2d 658, 662 (4th Cir. 1992)).  A Rule 59(e) motion for reconsideration may not 

be used to make new arguments or present evidence that could have been raised prior to the entry 

of judgment.  Pac. Ins. Co., 148 F.3d at 403 (citations omitted).  Motions for reconsideration 

under Rule 59(e) do not allow the losing party to “supplement the record with previously 

available evidence.”  Wootten v. Virginia, 168 F. Supp. 3d 890, 894 (W.D. Va. Mar. 10, 2016) 

(citations omitted).  Further, a Rule 59(e) motion for reconsideration “is inappropriate if it asks 

the court to ‘reevaluate the basis upon which it made a prior ruling’ or ‘merely seeks to reargue a 

previous claim.’”  Projects Mgmt. Co. v. DynCorp Int’l, LLC, 17 F. Supp. 3d 539, 541 (E.D. Va. 

2014) (quoting United States v. Smithfield Foods, Inc., 969 F. Supp. 975, 977 (E.D. Va. 1997)); 

see also Shelton v. Colvin, No. 5:15-cv-27, 2016 U.S. Dist. LEXIS 162954, at *3-4 (W.D. Va. 

Nov. 23, 2016) (citing Above the Belt, Inc., 99 F.R.D. at 101). 

Similarly, Rule 60 permits a court to provide relief from a judgment or order for certain 

prescribed reasons, including to correct mistakes or consider “newly discovered evidence that, 

with reasonable diligence, could not have been discovered in time to move for a new trial under 

Rule 59(b).”  Fed. R. Civ. P. 60.  As a preliminary matter, to succeed on a Rule 60(b) motion, a 

plaintiff must show that he has a meritorious defense to the order complained of and that setting 

aside the order would not be futile or unfairly prejudice the opposing parties.  Lux v. Spotswood 
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Const. Loans, 176 B.R. 416, 420 (Bankr. E.D. Va. 1993); Holland v. Va. Lee Co., 188 F.R.D. 

241, 248 (W.D. Va. 1999).  As with a motion under Rule 59(e), a Rule 60 motion is not proper 

when it is nothing more than a request for the district court to change its mind.  Lee X v. Casey, 

771 F. Supp. 725, 728 (E.D. Va. 1991); Bright v. Norshipco, 187 F.R.D. 536, 539 (E.D. Va. 

1998). 

ARGUMENT 

In light of the standard above, this Court should deny Plaintiffs’ motion.  The motion 

does not point to a change in controlling law, clear error by this Court, or manifest injustice.  See 

Ingle v. Yelton, 439 F.3d 191, 197-98 (4th Cir. 2006).  It merely reasserts facts and law that were 

previously before this Court, essentially attempting to relitigate matters or force this Court to 

reevaluate its decision.  The extraordinary remedy of reconsideration is therefore unwarranted.   

I. This Court considered and rejected Plaintiffs’ version of the facts. 

a. Virginia’s license suspension system. 

Plaintiffs’ first argument purports to “correct” facts that they believe this Court got wrong 

in its analysis of Virginia’s process for suspending driver’s licenses for failure to pay court fines 

and costs.  Plaintiffs take issue with this Court’s holding – and the legal reality – that (1) Virginia 

state courts impose costs incident to a criminal proceeding as a criminal fine and judgment in 

favor of the Commonwealth, and (2) failure to pay that judgment results in a court-ordered 

license suspension, which the court administratively communicates to the DMV.   

Plaintiffs’ “corrected facts” do nothing to alter this Court’s prior analysis of the license 

suspension system or implicate Commissioner Holcomb in ordering the suspensions.  In fact, 

Plaintiffs made this exact argument multiple times before this Court issued its decision.  See, 

e.g., Pl. Br. 9-11, 13, ECF No. 21; Hr’g Tr. 44:1-20, 48:10-50:12, 53:1-60:11. 
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This Court fully considered Plaintiffs’ position and rejected it.  Most importantly, 

Plaintiffs’ argument ignores the plain language of § 46.2-395 of the Code of Virginia, which 

states that “when any person . . . fails or refuses to provide for immediate payment in full . . . the 

court shall forthwith suspend the person’s privilege to drive.”  Va. Code § 46.2-395 (emphasis 

added); see also Mem. Op. 7, n.7, ECF No. 59 (“[T]he statute unambiguously states that ‘the 

court shall forthwith suspend’ the license, a point supported by the Suspension Forms.”) 

(emphasis in original); id. at 10-13, 15-17 (examining the language and structure of Va. Code 

Ann. § 46.2-395).  In light of the statutory language, this Court concluded that Plaintiffs’ claims 

are not supported by law or facts.   

b. Plaintiffs. 

Plaintiffs also take issue with this Court’s holding concerning their individual 

circumstances.  This Court dismissed Plaintiffs’ case under Rule 12 based on the sufficiency of 

their Complaint.  This Court’s description of the Plaintiffs’ circumstances properly relies only on 

the allegations stated in their Complaint.  Mem. Op. 4-6, ECF No. 59.  Any factual deficiencies 

in Plaintiffs’ Complaint are the fault of Plaintiffs alone.   

Plaintiffs now improperly seek to supplement the record with documents that were not 

attached to their initial pleading and that cannot be considered by this Court at this stage in the 

litigation.  Notably, the entirety of the “factual circumstances” section in Plaintiffs’ 

memorandum in support of their motion details actions that courts and clerks allegedly took or 

did not take concerning two of the Plaintiffs’ license suspensions.  Pl. Mem. Supp. 8-11, ECF 

No. 61.  Plaintiffs’ misguided attempt to relitigate their faulty claims based on this Court’s 

“misunderstanding” of their factual circumstances wastes judicial time and resources, especially 

in light of the fact that this Court dismissed Plaintiffs’ lawsuit without prejudice. 
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II. This Court considered and rejected Plaintiffs’ argument that the DMV 

Commissioner suspends licenses. 

In an attempt to convince this Court that state courts do not suspend driver’s licenses for 

failure to pay costs and fines, Plaintiffs cite two Virginia Court of Appeals cases that were 

decided long before Plaintiffs filed their Complaint.  Further, both of these cases deal with 

administrative licenses suspensions under § 46.2-301, which are different from the suspensions 

under § 46.2-395 at issue here.  Accordingly, these cases cannot constitute “an intervening 

change in controlling law” for the purposes of a Rule 59 or 60 motion.  They also do not 

contradict this Court’s holding. 

As the Virginia Court of Appeals found in Plummer and Carew,
2
 this Court concluded 

that the date of the suspension itself is different from its effective date.  Mem. Op. 11-13, ECF 

No. 59.  This Court also noted that § 46.2-395 requires the court clerk to provide notice of the 

suspension to the individual whose license is suspended.  In addition, this Court noted that the 

Suspension Form issued by the court and signed by the individual also provides such notice.  

Mem. Op. 13-14, ECF No. 59.  Specifically, this Court held that Plaintiffs’ claim that the 

Commissioner of the DMV suspended their licenses “misstates both the cited allegations of the 

Complaint (which do not equate a record of nonpayment with a suspension order) and the law 

(which distinguishes between the two).”  Mem. Op. 14, ECF No. 59.  Plaintiffs’ hairsplitting 

over when a license is suspended, versus when the suspension goes into effect, does not alter the 

core principle at the heart of this Court’s decision: that the courts impose license suspensions for 

failure to pay costs and fines, not the DMV.   

                                                 
2
 Plummer v. Commonwealth, 408 S.E.2d 765 (Va. Ct. App. 1991); Carew v. Commonwealth, 

750 S.E.2d 226 (Va. Ct. App. 2013). 
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III. This Court considered Plaintiffs’ argument concerning the Rooker-Feldman 

doctrine and concluded that it bars Plaintiffs’ claim. 

This Court went to great lengths to explain its decision that Plaintiffs’ case is barred by 

the Rooker-Feldman doctrine.  Plaintiffs claim that Rooker-Feldman does not apply because 

their license suspensions were “not caused by state court judgments, but rather by post-judgment 

procedures employed to collect debt.”  Pl. Mem. Supp. 13, ECF No. 61.   

As in their prior briefs and oral argument, Plaintiffs contend that the Fourth Circuit’s 

holding in Thana applies to this matter because, in both cases, the plaintiffs challenged the action 

of a state administrative agency.  Pl. Mem. Supp. 13, ECF No. 61 (citing Thana v. Bd. Of License 

Comm’rs for Charles Cty., 827 F.3d 314, 321 (4th Cir. 2016)).  That is precisely the argument 

that this Court rejected, stating: “To be sure, Plaintiffs—insisting that their suspensions were not 

issued by a court—say they are not challenging anything done by a state court,” but “[t]he text 

and structure of § 46.2-395 (as well as the Suspension Forms attached to the Complaint) make 

plain that the state court suspends the licenses, not the Commissioner.  The suspension is a 

judicial one, not an independent administrative or executive act.”  Mem. Op. 21-22, ECF No. 59.  

As a result, Plaintiffs have not presented new facts or law, or an error that merit reconsideration 

by this Court. 

IV. This Court considered Plaintiffs’ argument concerning Eleventh Amendment 

immunity and concluded that Commissioner Holcomb is immune. 

Plaintiffs’ claim that the Ex Parte Young exception to Eleventh Amendment immunity 

applies to Commissioner Holcomb does not raise any new law or facts for this Court to consider.  

Plaintiffs merely assert that this Court made the wrong ruling in its Memorandum Opinion.  

Specifically, Plaintiffs claim that Commissioner Holcomb has the necessary “special relation” to 
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the challenged statute, unlike the Virginia Attorney General’s relation to the Virginia Freedom of 

Information Act in McBurney v. Cuccinelli, 616 F.3d 393 (4th Cir. 2010).   

Plaintiffs previously briefed and argued this exact issue.  See, e.g., Pl. Br. 11-13, ECF No. 

21; Hr’g Tr. 59:17-60:13.  This Court considered Plaintiffs’ argument and rejected it.  This Court 

specifically held that, as with the Virginia Attorney General in McBurney, Commissioner 

Holcomb “is not ‘responsib[le] for the challenged state action.’”  Mem. Op. 32, ECF No. 59.  

Plaintiffs’ disagreement with the Court does not render the Court’s decision a clear error of law. 

V. This Court considered whether Plaintiffs have standing to bring this claim 

and concluded that they do not. 

Finally, Plaintiffs disagree with this Court’s holding that they lack constitutional 

standing.  Specifically, Plaintiffs claim that this Court incorrectly decided that they lack standing 

for their claim for injunctive relief and “overlooked the fact that Plaintiffs also have standing for 

their requested declaratory relief.”  Pl. Mem. Supp. 19, ECF No. 61.  Contrary to Plaintiffs’ 

belief, this Court’s analysis applies equally to their claims for injunctive and declaratory relief.
3
   

As to the causation and traceability requirement of standing, Plaintiffs continue to 

contend that their alleged injuries were caused by the DMV rather than the courts’ costs-and-

fines judgment and subsequent suspension order.  They have presented no new law or evidence 

to alter this Court’s finding.  Their insistence that this Court “got it wrong” is unavailing. 

As to redressability, Plaintiffs continue to equivocate over the process by which Virginia 

courts communicate license suspensions under § 46.2-395 to the DMV.  Specifically, Plaintiffs 

take issue with this Court’s holding that granting an injunction against the DMV Commissioner 

would not remedy the suspension ordered by the Court.  Plaintiffs’ argument is unconvincing.   

                                                 
3
 For this reason, Defendant objects to Plaintiffs’ request to amend their Complaint.  See Pl. 

Mem. Supp. 19 n.12, ECF No. 61. 
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This case is not like Doe v. Va. Dept. of State Police, 713 F.3d 745 (2013).  In Doe, the 

Fourth Circuit found that a plaintiff had standing only to challenge the lack of a process to 

petition her reclassification as a sexually violent offender based on a criminal conviction.  The 

statute at issue in Doe – Va. Code § 9.1-900 et seq. – was amended to include Doe’s crime in the 

list of sexually violent offenses, but did not afford her a procedure by which to challenge her 

reclassification.  Doe, 713 F.3d at 757-58.   

By contrast, Plaintiffs in this matter have a multitude of ways to challenge their license 

suspensions.  This Court expressly outlined the alternative paths available to Plaintiffs, stating: 

(1) “there is no reason a defendant could not present in state court the very constitutional 

arguments pressed in this case”; (2) “[i]f the state trial court rejects his arguments, the defendant 

may then file an appeal”; and (3) “[i]f still dissatisfied, he can petition the Virginia Court of 

Appeals to hear the case, then the Supreme Court of Virginia, and then the United States 

Supreme Court.”  Mem. Op. 23, ECF No. 59.  The statutory scheme under § 46.2-395 also 

affords Plaintiffs the opportunity to pay the fines and costs judgment against them to the court, 

then pay the reinstatement fee to the DMV to end their license suspension. 

Thus, Plaintiffs fail to meet the burden required for this Court to change its holding that 

Plaintiffs lack standing to bring this constitutional claim against the Commissioner of the DMV. 

CONCLUSION 

Plaintiffs’ Rule 59 and 60 Motion is a bald attempt to relitigate issues on which they have 

already presented argument and on which this Court has already ruled.  For this reason, 

Plaintiffs’ Motion fails to satisfy its burden under Rules 59(e) and 60.  The March 15, 2017 

dismissal Order and the Court’s decision to grant the Defendants’ Motions to Dismiss need not 

be reconsidered.  Accordingly, this Court should deny Plaintiffs’ Motion to Reconsider and grant 

Defendant Holcomb any other relief deemed proper. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 
CHARLOTTESVILLE DIVISION 

 
        

) 
DAMIAN STINNIE,      ) 
DEMETRICE MOORE,    )  
ROBERT TAYLOR, and     ) 
NEIL RUSSO,      ) 

) 
Individually, and on behalf of all others   ) 
similarly situated,     ) 

)          Civ. No: 3:16-cv-00044 
Plaintiffs,     ) 

) 
v.       ) 

) 
RICHARD D. HOLCOMB,     ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES,     ) 

) 
Defendant.     ) 

       ) 
 

PLAINTIFFS’ REPLY MEMORANDUM 
IN SUPPORT OF THEIR RULE 59 AND 60 MOTIONS 

 
 Plaintiffs, by counsel, respectfully submit this Reply Memorandum in further support of 

their Motions to Alter or Amend Judgment Pursuant to Fed. R. Civ. P. 59(e) and for Relief From 

Judgment or Order Pursuant to Fed. R. Civ. P. 60 (the “Motions”). 

I.  Introduction  

Defendant’s Opposition does not refute that this Court based its decision on clear errors of 

law and fact that result in manifest injustice to the named Plaintiffs, the putative class, and citizens 

of this Commonwealth.  Namely, the Court mistakenly held that there is a self-executing 

suspension order for failure to pay court debt that is final and appealable within the 10 or 30-day 

time limits for appeal, and that the state court sends to Defendant.  No such Va. Code § 46.2-395 
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order exists.  No such appeal is possible.  And there is no suspension under Va. Code § 46.2-395 

that the state court sends to Defendant.  This is because Defendant and his agency execute 

suspensions of driver’s licenses based on non-payment information transmitted by the state court 

clerk after the window to appeal is closed.   

Instead of addressing this fundamental error, Defendant instead simply argues that the 

Court cannot review the facts under a technical, procedural, pleading argument that would prohibit 

Plaintiffs from presenting information that conclusively establishes the Court’s error.  Defendant 

could not be more wrong at this stage, especially when the Court is confronted with a jurisdictional 

issue.  Of course, Plaintiffs can present whatever evidence they have to correct the Court’s error 

now before the issue is appealed.1  Defendant, howeve, does not want this Court to rule on the 

actual facts as they exist or the law as stated by the Fourth Circuit as recently as March 17, 2017.  

Rather, Defendant simply wants this Court to ignore the reality of how license suspensions for 

unpaid court debt work, which he cannot refute, even if it causes manifest injustice.   

Moreover, even if the Court’s incorrect factual conclusions are accepted as true, dismissing 

the case was also clear legal error.  The Rooker-Feldman doctrine does not apply here because this 

is an independent constitutional challenge to a state statute and to the process (or more accurately, 

the lack thereof) that exists under that statute.  The Ex Parte Young exception to Eleventh 

Amendment immunity applies here because Defendant has the necessary “special relation” to the 

state law and state action that are being challenged.  And as Plaintiffs described in detail in their 

opening memorandum in support of these Motions, their injuries are directly traceable to the 

challenged statute and the process that occurs pursuant to it.  See Plaintiffs’ Mem. in Supp. (ECF 

1  See Section III.A., infra, for discussion of the important role of discovery in fleshing out and 
properly resolving jurisdictional issues. 
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No. 61) at 18-24.  Thus, an order voiding that statute and ordering the DMV to remove Plaintiffs’ 

license suspensions (and those of the class members) would provide the relief they seek.  Also, the 

constitutional standing issue was not raised before the Court issued its dismissal order, which 

provides yet another grounds for relief.   

Accordingly, for the reasons set forth below, this Court should reject Defendant’s 

Opposition and grant Plaintiffs’ Motions. 

II. Standard of Review  

 Defendant’s Opposition so misses the mark on the applicable standard of review that 

Plaintiffs provide the following section to clarify the issue.  “The ultimate responsibility of the 

federal courts, at all levels, is to reach the correct judgment under law.”  Am. Canoe Ass'n v. 

Murphy Farms, Inc., 326 F.3d 505, 515 (4th Cir. 2003).  District courts therefore enjoy broad 

discretion to grant motions under Rules 59 and 60 of the Federal Rules of Civil Procedure, to 

ensure they reach the correct result.  Because the court’s “ultimate responsibility . . . is to reach 

the correct judgment,” id., post-judgment reconsideration is particularly appropriate in cases where 

“the Court has patently misunderstood a party, . . . or has made an error not of reasoning but of 

apprehension.”  Above the Belt, Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va. 

1983). 

Even in cases where the legal and evidentiary landscape is unchanged, a court can grant 

post-judgment relief “to correct a clear error of law or prevent manifest injustice.”  Mayfield v. 

Nat’l Ass’n for Stock Car Auto. Racing, Inc., 674 F.3d 369, 378 (4th Cir. 2012) (citation omitted).  

Nowhere is the obligation to reach the correct judgment “greater and more unflagging than in the 

context of subject matter jurisdiction issues, which call into question the very legitimacy of a 

court’s adjudicatory authority.”  Am. Canoe, 326 F.3d at 515.  So “paramount” is the importance 
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of reaching a correct judgment on subject matter jurisdiction that rulings on these issues so early 

in the proceedings should not be accorded the same weight as decisions rendered after full 

discovery or trial.  Id. at 516.  

Moreover, lack of adequate notice to the parties that an issue would be decided can support 

relief under Rule 59(e) to avoid manifest injustice and allow the issue to be properly heard and 

considered.  D-D The Aquarium Sol. Ltd. v. Giesemann Lichttechnik und Aquaristik GmbH, No. 

1:14-CV-846 LMB/IDD, 2015 WL 1516387, at *4 (E.D. Va. Apr. 1, 2015).  Similarly, relief may 

be appropriate where, among other things, the court “made a decision outside the adversarial issues 

presented to the [c]ourt by the parties.”  County of Grayson v. RA-Tech Servs., Inc., Civ. A. No. 

7:13-CV-00384, 2014 WL 971697, at *1 (W.D. Va. Mar. 12, 2014) (quoting Above the Belt, 99 

F.R.D. at 101). 

Here, relief from the final judgment is warranted because, as explained below: (i) the Court 

did not have evidence before it that was necessary to reach the correct outcome on subject matter 

jurisdiction, and (ii) relief is necessary to correct clear error and prevent manifest injustice.  The 

Court dismissed Plaintiffs’ claims after concluding that it “lacks the lawful ability to rule on the 

merits of Plaintiffs’ challenge.”  Mem. Op. (ECF No. 56) at 2.  That conclusion was based on a 

fundamental misunderstanding of the process by which the Commonwealth suspends licenses 

under Va. Code § 46.2-395.   Evidence regarding that process was “not available at trial” because 

Plaintiffs were not afforded the opportunity to advance the case to discovery or summary 

judgment.  See Small v. Hunt, 98 F.3d 789, 798 (4th Cir. 1996) (explaining that when a party asks 

for relief based on evidence not available at trial, the party must produce a “‘legitimate justification 

for not presenting’ the evidence during the earlier proceeding”) (citation omitted).  Accordingly, 

relief is necessary to correct the clear errors that resulted from the Court’s mistaken assumptions 

Case 3:16-cv-00044-NKM-JCH   Document 67   Filed 05/01/17   Page 4 of 18   Pageid#: 996 
JA710

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 341 of 392



and conclusions, and prevent the manifest injustice that would result from the dismissal of 

Plaintiffs’ claims. 

III. Argument of Law   

A. The District Court May and Should Consider the Corrected Facts and 
Supporting Material Submitted by Plaintiffs. 

 
 Defendant is simply wrong to insist that the Court cannot look beyond the Complaint to 

determine whether it has subject matter jurisdiction, and to demand that the Court disregard the 

factual information regarding the process for license suspensions and the exhibits attached to 

Plaintiffs’ Motions.2  See Def.’s Opp. (ECF No. 66) at 5.  Where, as here, a Rule 12(b)(1) motion 

challenges the factual basis for subject matter jurisdiction, the court “may also consider evidence 

outside the pleadings to determine whether jurisdiction exists.”  Falwell v. City of Lynchburg, 198 

F. Supp. 2d 765, 772 (W.D. Va. 2002) (Moon, J.); see also Noe v. W. Va., No. 3:10-CV-36, 2010 

WL 3075196, at *2 (N.D. W. Va. Aug. 4, 2010) (explaining that, when deciding a Rule 12(b)(1) 

motion, “[a] trial court may consider evidence by affidavit, deposition, or live testimony without 

converting the proceeding to one for summary judgment”); 5B Wright & Miller, Fed. Prac. & Proc. 

§ 1350 (3d ed.) (“[T]he pleader may establish the actual existence of subject matter jurisdiction 

through extra-pleading material.”).  The moving party should prevail on a Rule 12(b)(1) motion 

“only if the material jurisdictional facts are not in dispute and the moving party is entitled to prevail 

as a matter of law.”  Energy Recovery, Inc. v. Hauge, 133 F. Supp. 2d 814, 817 (E.D. Va. 2000).  

Here, no such grounds exist for granting Defendant’s Rule 12(b)(1) Motion to Dismiss. 

2  Defendant makes a similar argument in the Motion to Strike he filed simultaneously with his 
Opposition.  See ECF No. 65.  As Plaintiffs will further explain in their forthcoming opposition, 
the Motion to Strike must be denied because the Court is not, as Defendant suggests, “confined to 
the four corners of the complaint” when deciding whether it has subject matter jurisdiction over 
Plaintiffs’ claims.  Id. at 2.   
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 The Court mistakenly decided it lacked subject matter jurisdiction based on its view that 

“[e]very conviction involving a fine or costs . . . effectively includes the suspension of the person’s 

license,” “the suspension is unequivocally and unambiguously ordered by the court,” and the state 

court also sends a separate record “of the license suspension” to Defendant.  Mem. Op. (ECF No. 

56) at 11, 13.  But, as Plaintiffs’ Complaint and supporting materials make clear, there are no such 

self-executing license suspension orders under Va. Code § 46.2-395 contained within Virginia 

criminal and traffic convictions.  See Plaintiffs’ Mem. in Supp. (ECF No. 61) at 2–11.  And there 

is no Va. Code § 46.2-395 “record of . . . license suspension” sent to the DMV by the court.  

Suspensions for unpaid court debts instead result from actions undertaken by Defendant, which 

occur after a court debt goes unpaid for 30 days (or the defendant fails to enter a payment plan), 

and the clerk of the state court notifies the DMV of the failure to pay.  See id.  The court’s role in 

this process is ministerial—its computer system simply transmits information to the DMV 

indicating that a court debt is past due.  There is no “suspension order” issued from the court—

rather, it is the DMV that executes the license suspension, at some point after being informed of 

the past due court debt.  Id.  

In any event, questions surrounding the interpretation and implementation of Virginia Code 

§ 46.2-395 go directly to the heart of Plaintiffs’ constitutional challenge.  That is, the process by 

which licenses are suspended is integral to Plaintiffs’ claims that the suspensions constitute 

deprivations of a constitutionally-protected interest—and the same process is integral to the 

Court’s determination of subject matter jurisdiction.  Where, as here, “the jurisdictional facts are 

inextricably intertwined with those central to the merits, the court should resolve the relevant 

factual disputes only after appropriate discovery, unless the jurisdictional allegations are clearly 

immaterial or wholly unsubstantial and frivolous.”  Kerns v. United States, 585 F.3d 187, 193 (4th 
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Cir. 2009) (emphasis added; citation omitted) (reversing district court’s dismissal for lack of 

subject matter jurisdiction under Rule 12(b)(1), explaining that “[a] district court should assume 

jurisdiction and assess the merits of the claim when the relevant facts—for jurisdictional and merits 

purposes—are inextricably intertwined”). 

The Fourth Circuit has stated that when “a factual attack on subject matter jurisdiction 

involves the merits of a dispute, ‘[t]he proper course of action for the district court . . . is to find 

that jurisdiction exists and deal with the objection as a direct attack on the merits of the plaintiff’s 

case’” after appropriate discovery.  United States v. North Carolina, 180 F.3d 574, 580–81 (4th 

Cir. 1999) (quoting Garcia v. Copenhaver, Bell & Assocs., 104 F.3d 1256, 1261 (11th Cir. 1997).  

Thus, when the facts relevant to determining subject matter jurisdiction are contested, a court 

should allow the case to proceed until at least the summary judgment stage, so a proper record may 

be developed on the facts pertaining to both the jurisdictional issue and the merits.  See 5B Wright 

& Miller, Fed. Prac. & Proc. § 1350 (3d ed.) (“If . . . a decision of the jurisdictional issue requires 

a ruling on the underlying substantive merits of the case, the decision should await a determination 

of the merits either by the district court on a summary judgment motion, or by the fact finder at 

the trial.”).3   

Significantly, Defendant does not contest the facts and materials submitted by Plaintiffs 

that evidence the Court’s mistake, and show how the actual process of license suspension for 

unpaid court debt works.  Defendant simply argues that the Court cannot consider those facts and 

materials, and must decide the jurisdictional issue solely on the pleadings.  For the reasons 

3   In this case, Plaintiffs attempted to initiate discovery, which would have allowed for a more 
complete record before resolving Defendant’s jurisdictional objections.  Defendant objected to 
discovery, however, and the Court did not resolve the issue before ruling on Defendant’s Motion 
to Dismiss. 
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discussed above, this is not correct.  And because Defendant has not contested the facts and 

materials presented by Plaintiffs, the factual record before the Court regarding the license 

suspension process is uncontroverted.  That undisputed factual record confirms that the state courts 

did not, and do not, “order” a suspension at the time of conviction.  Nor does any “self-executing” 

suspension simply arise out of thin air by virtue of the conviction itself, or any forms or paperwork 

provided to the state court defendant at the time of his conviction.  Rather, the suspension does not 

occur until the state court defendant fails to pay his court debt and the computer system in the 

clerk’s office (rather than the state court itself) flags the non-payment and notifies the DMV of it.  

It is only then that the DMV executes the suspension.   

With a correct understanding of the facts and the process for license suspensions for unpaid 

court debt, the grounds for dismissal cited in the Court’s opinion (and argued by Defendant in 

opposition to these Motions) are inapplicable.4  Given the uncontroverted factual record on these 

points, dismissal for lack of jurisdiction—especially at the pleading stage—is not appropriate here. 

B. Plummer and Carew Confirm That No “Self-Executing Suspension” Arises 
When a Court Imposes Fines and Costs.  

 
 In his Opposition, Defendant admits that Plummer v. Commonwealth, 408 S.E.2d 765 (Va. 

Ct. App. 1991), and Carew v. Commonwealth, 750 S.E.2d 226 (Va. Ct. App. 2013), remain good 

law.  Defendant incorrectly assumes, however, that Plaintiffs are somehow presenting these 

authorities as evidence of an “intervening change in controlling law.”  Def’s Opp. (ECF No. 66) 

at 6.  On the contrary, they underscore and illuminate the fundamental errors at the core of the 

Court’s dismissal opinion—namely, the erroneous conclusions that a state court’s conviction of a 

4 The reasons for this are set forth at length in Plaintiffs’ opening memorandum on these Motions, 
and need not be repeated here.  See Plaintiffs’ Mem. in Supp. (ECF No. 61) at 11-24.  Plaintiffs 
incorporate that discussion from their opening memorandum by reference in this Reply. 
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defendant and imposition of a fine and court costs somehow gives rise to a “self-executing 

suspension” of the defendant’s driver’s license that exists independently of action by the DMV. 

 First, Plummer is on point, and Defendant misunderstands the facts in Plummer when he 

states that Plummer dealt with “administrative licenses suspensions under § 46.2-301.”  (see Def’s 

Opp. (ECF No. 66) at 6).  The issue in Plummer was whether the evidence was sufficient to convict 

a person of driving in violation of Va. Code § 46.2-301 (i.e., with a suspended license) if the 

person’s only knowledge of a potential suspension was the acknowledgment form he received at 

the General District Court indicating his license will be suspended if he fails to pay fines and costs 

owed.  See Plummer, 408 S.E.2d at 765-66 (referring to the underlying suspension for unpaid 

“fines and costs” three times).  Thus, the suspension at issue in Plummer was not an “administrative 

suspension,” but a suspension for non-payment of a court debt, just like this case.   

Second, Plummer holds that acknowledgment forms (like the DC-210 or CC-1379 forms) 

regarding driver’s license suspensions for unpaid court debts are not “self-executing 

suspension[s].”  408 S.E.2d at 766.  The court found that even “[t]he DMV agent agreed that 

appellant’s license remained valid until the DMV order was actually executed” and held that the 

acknowledgment forms are “insufficiently definite as to a time of suspension to support the 

necessary proof of notice.”  Id.  This directly contradicts this Court’s conclusion that the 

acknowledgment forms constitute or evidence a suspension “order.”  In fact, at most, the 

acknowledgment forms provide prospective information about a suspension that may or may not 

occur, depending on whether the person pays within the requisite time (under current law, 30 days) 

or obtains a payment plan within 30 days and remains current on it.   

Carew then reaffirms Plummer, holding that a driver’s license is “not suspended until [a 

suspension actually has been executed, and] notice of that status is received by the holder.”  750 
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S.E.2d at 578.  Moreover, Plummer suggests that a driver’s license remains valid until a suspension 

is “actually executed.”  408 S.E.2d at 766.  Indeed, Defendant already has admitted the DMV’s 

role in “implement[ing] and “carry[ing] out” driver’s license suspensions for unpaid court debt.5   

Although Defendant argues that Plummer and Carew “do not contradict this Court’s 

holding,” they plainly do, and they accentuate errors in the dismissal opinion’s descriptions of how 

and when driver’s license suspensions for unpaid court debts arise.  The facts that suspensions do 

not occur until after 30 days’ time, and are actually executed by the DMV, are anything but 

“hairsplitting,” as Defendant claims.  Rather, they are integral pieces of a license-for-payment 

system in which Defendant is the essential and indispensable actor who actually carries out the 

suspension if a court debt is not paid on time. 

C. Defendant’s Arguments Also Fail as a Matter of Law.  

  1. The Rooker-Feldman Doctrine Does Not, and Cannot, Apply Here.  

The Court’s application of the Rooker-Feldman doctrine (and Defendant’s argument on 

that issue) erroneously presumes that a state court defendant could simply appeal his license 

suspension through the state appellate courts, and the state appellate process is therefore the proper 

means to challenge the suspension.  This is simply not true, however, because when a defendant 

is convicted in state court, there is not yet a suspension for unpaid court debt to appeal.  

Defendant did not contest this fact in his Opposition because he cannot.  The case before this Court 

is different from cases in which a state court defendant’s license is suspended as part of his 

sentence.  In those cases, the state court record reflects a sentence that includes a license 

suspension, and is therefore appealable.  For license suspensions due to unpaid court debt, 

5 See Plaintiffs’ Mem. in Supp. (ECF No. 61) at 1 n.1 (quoting Def.’s Mem. in Support of Mot. 
Dismiss at 17). 
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however, there is no order, nor any “finding” or ruling made on the record at the time of conviction, 

saying that the defendant’s license is suspended. 

Thus, if the state court defendant wants to challenge his license suspension for unpaid court 

debt (but not the underlying conviction), there is nothing in the state court record to which the 

defendant can point and assign error, which is a necessary prerequisite for any appeal from a 

Circuit Court in Virginia.  See Va. Sup. Ct. Rules 5:17(c) and 5A:12(c).  Indeed, the suspension 

does not occur until, at a minimum, 30 days after the conviction, when the defendant’s time to 

appeal a Circuit Court judgment expires.  Similarly, the 10-day appeal period for any appeal from 

a General District Court in Virginia expires before any such suspension occurs.  And when the 

suspension does occur, again, it is not a result of an order, ruling, or “finding” issued by the court.  

It occurs simply because the computer system in the state court clerk’s office transmits information 

about the unpaid court debt to the DMV, and the DMV then executes the suspension.  The clerk’s 

mere transmission of information to the DMV is not an appealable order for several reasons—it is 

not issued or signed by a judge, and no copy or notice of the clerk’s transmission is provided to 

the state court defendant.  The defendant does not receive notice that his license has been 

suspended for unpaid court debt until after the DMV has suspended it. 

The Rooker-Feldman doctrine is based on the premise that a losing party in state court 

should not be able to circumvent the state appellate process and collaterally attack a state court 

judgment via a lawsuit in federal court.  That premise does not apply here, though, because there 

is no avenue to challenge a license suspension for unpaid court debt through the state appellate 

process.  Thus, if a defendant does not want to challenge his underlying conviction, but wants to 

challenge his license suspension for unpaid court debt—and more to the point, wants to challenge 
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the constitutionality of the state law and process by which that suspension occurs—a federal court 

lawsuit against the official whose agency executes the suspension is the only way to do it. 

Even assuming, arguendo, that suspensions pursuant to Va. Code § 46.2-395 are 

appealable state court judgments—and not unappealable executive actions—the Rooker-Feldman 

doctrine does not deprive this Court of subject matter jurisdiction. To hold otherwise was clear 

error.  The Fourth Circuit has sent an unmistakable message that the Rooker-Feldman doctrine has 

a limited application: 

To emphasize the narrow role that the Rooker–Feldman doctrine is to play, the 
Supreme Court has noted repeatedly that, since the decisions in Rooker and 
Feldman, it has never applied the doctrine to deprive a district court of subject 
matter jurisdiction. . . . Similarly, since Exxon, we have never, in a published 
opinion, held that a district court lacked subject matter jurisdiction under the 
Rooker–Feldman doctrine. 
 

Thana v. Bd. of License Comm’rs for Charles Cty., Md., 827 F.3d 314, 320 (4th Cir. 2016). 

Moreover, since the Court’s decision in this case, the Fourth Circuit has further clarified that 

challenges to the constitutionality of a state statute (such as this lawsuit) do not implicate the 

Rooker-Feldman doctrine, even if the federal court ruling would cast doubt on the state court 

judgment.  LaMar v. Ebert, — F. App’x —, No. 15-7668, 2017 WL 1040450, at *5–6 (4th Cir. 

Mar. 17, 2017).6 

6  The Court’s reliance on Jordahl v. Democratic Party of Virginia, 122 F.3d 192 (4th Cir. 1997), 
was clear error because this case is not like Jordahl and because Jordahl’s holding has been 
narrowed and clarified by subsequent Fourth Circuit decisions.  In Jordahl, the federal court 
plaintiffs sought to invalidate state court injunctions they contended violated the First Amendment. 
Id. at 194.  The Fourth Circuit concluded that the state court judgments were adjudicatory in nature 
because they involved a judicial inquiry into whether a state statute had been violated, and that the 
relief sought by the plaintiffs would require the “federal district court to declare the Virginia state 
courts’ decision in error.” Id. at 202.  Plaintiffs are not asking this court to declare that Virginia 
judges made any errors.  They are asking this court to declare the statutory scheme implemented 
by the DMV unconstitutional. 
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 In this case, Plaintiffs are not asking a federal court to second-guess a judicial inquiry by a 

state court and say that it was in error.  Rather, the crux of Plaintiffs’ claims is that there was no 

judicial inquiry.  In fact, the lack of judicial inquiry before a license is suspended for unpaid court 

debt is the very flaw that renders the statute and the process unconstitutional.  In analyzing Rooker-

Feldman issues, courts are called upon to look not at “the character of the body but upon the 

character of the proceedings.” D.C. Court of Appeals v. Feldman, 460 U.S. 462, 477 (1983) 

(quoting Prentis v. Atlantic Coast Line, 211 U.S. 210, 226 (1908)).  Rooker-Feldman applies only 

in cases involving a “‘judicial inquiry’ in which the court [is] called upon to investigate, declare, 

and enforce ‘liabilities as they [stood] on present or past facts and under laws supposed already to 

exist.’”  Id. at 479 (quoting Prentis, 211 U.S. at 226).  In this case, suspensions under Va. Code § 

46.2-395 involve no judicial inquiry.  At most, the role of the state court in suspensions under Va. 

Code § 46.2-395 is ministerial.   

The U.S. Supreme Court has consistently drawn distinctions between challenges to the 

merits of the state court judgment, which are barred by Rooker-Feldman, and those that challenge 

the constitutionality of the process by which that decision was reached, which are not.  See, e.g., 

Skinner v. Switzer, 562 U.S. 521 (2011).  “[A] state-court decision is not reviewable by lower 

federal courts, but a statute or rule governing the decision may be challenged in a federal action.”  

Id. at 532.  The Fourth Circuit also has noted, “[a] distinction must be made between actions 

seeking review of the state court decisions themselves and those cases challenging the 

constitutionality of the process by which the state court decisions resulted.”  Jordahl, 122 F.3d at 

202. 

Here, Plaintiffs challenge the process—or lack thereof—by which their licenses were 

suspended.  As the Fourth Circuit opined as recently as March 17, 2017—after this Court’s 
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dismissal order was entered—“a federal plaintiff ‘encounters no Rooker-Feldman shoal’ when 

presenting an independent claim, even if ‘the same or a related question was earlier aired between 

the parties in state court.’” LaMar, 2017 WL 1040450, at *5–6 (quoting Skinner, 562 U.S. at 532) 

(emphasis added).  The Rooker-Feldman doctrine therefore does not, and cannot, apply here. 

2. Defendant Misapprehends the Legal Standard For Applying the Ex 
Parte Young Exception to Eleventh Amendment Immunity.  

 
In his Opposition, Defendant wrongfully insists that the Ex Parte Young exception to 

Eleventh Amendment immunity does not apply to Plaintiffs’ claims because he is not 

“responsible” for suspending licenses for unpaid court debts.   Def.’s Opp. at 7–8.  As discussed 

above and in Plaintiffs’ opening brief on these Motions, the facts set forth in Plaintiffs’ Complaint 

and supporting materials—none of which Defendant has challenged—make clear that Defendant 

(not state court judges) executes license suspensions for nonpayment under Va. Code § 46.2-395.   

Even assuming, arguendo, that the state court has some role in the suspension, the Ex Parte 

Young exception still would apply because Defendant does not contest (nor can he) that the DMV’s 

role in executing the suspension is both necessary and integral.  Defendant’s argument suggests 

that in order to fall under the Ex Parte Young exception, the state official must be solely responsible 

for the challenged action (see Def’s Opp. (ECF No. 66) at 7-8), but this is not correct.  Plaintiffs 

need not establish that Defendant has the sole or primary responsibility for license suspensions. 

As this Court has recognized, a state official can be sued so long as he has some “special 

relation” to the unconstitutional act at issue.  See Mem. Op. (ECF No. 56) at 31.  This “special 

relation” requirement is designed to prevent “injunctive actions where the relationship between 

the state official sought to be enjoined and the enforcement of the state statute is significantly 

attenuated.”  S.C. Wildlife Fed. v. Limehouse, 549 F.3d 324, 333 (4th Cir. 2008).   While an 

official’s “general authority” to enforce state law is insufficient, McBurney v. Cuccinelli, 616 F.3d 
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393, 400-01 (4th Cir. 2010), the official needs only “some connection with the enforcement of the 

act” for the exception to apply.  Ex Parte Young, 209 U.S. 123, 157 (1908) (emphasis added).     

 Plaintiffs have not sued Defendant based on some “general authority” to enforce state laws 

related to the operation of motor vehicles.  To the contrary, Plaintiffs have sued Defendant because 

his agency is directly involved in—and indeed, is both essential and integral to—the suspension 

of licenses for unpaid court debts under Va. Code § 46.2-395.  That direct connection is more than 

sufficient under Ex Parte Young.  See, e.g., Bostic v. Schaefer, 760 F.3d 352, 371 & n.3 (4th Cir. 

2014) (holding that a state court clerk was not entitled to Eleventh Amendment immunity under 

Ex Parte Young in a lawsuit challenging Virginia’s ban on same-sex marriage, finding that the 

clerk bore “the requisite connection to the enforcement of the Virginia Marriage Laws due to his 

role in granting and denying applications for marriage licenses”); El-Amin v. McDonnell, No. 3:12-

CV-00538-JAG, 2013 WL 1193357, at *8 (E.D. Va. Mar. 22, 2013) (declining to dismiss 

plaintiff’s claim on Eleventh Amendment grounds, finding that the Governor and Secretary of the 

Commonwealth played a “unique role” related to felon disenfranchisement).  Defendant’s 

misapplication of the standard should be rejected. 

3. The Issue of Constitutional Standing Was Not Raised as a Possible 
Grounds for Dismissal Before the Dismissal Order.  

 
 For the reasons discussed in Plaintiffs’ opening memorandum in support of these Motions, 

Plaintiffs satisfy the requirements of constitutional standing, and further discovery will accentuate 

the fact that issues of constitutional standing present no obstacle to this lawsuit.  Moreover, there 

is another error that permeates the Court’s dismissal of Plaintiffs’ claims on standing grounds. 

Defendant did not raise the issue of constitutional standing in his Motion to Dismiss, nor 

was the issue briefed for the Court or argued at the hearing on February 2, 2017.  Likewise, the 

Court did not indicate before or during the oral argument on Defendant’s Motion to Dismiss that 
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it viewed constitutional standing as a potential issue or grounds for dismissal.  Indeed, the Court 

acknowledges in its dismissal opinion that it addressed the constitutional standing issue sua sponte.  

Mem. Op. (ECF No. 56) at 26, n.33.  The dismissal opinion was the first time in this case that the 

issue of constitutional standing was raised. 

As discussed above, lack of adequate notice that an issue would be decided can support 

relief under Rule 59(e) to avoid manifest injustice and allow the issue to be properly heard and 

considered.  D-D The Aquarium Sol. Ltd., 2015 WL 1516387, at *4.  Similarly, relief may be 

appropriate where, among other things, the court “made a decision outside the adversarial issues 

presented to the [c]ourt by the parties.”  Cty. of Grayson, 2014 WL 971697, at *1 (quoting Above 

the Belt, 99 F.R.D. at 101).  That is the case here.  Here, the Court decided issues of constitutional 

standing with no notice to the parties, and provided no opportunity for the parties to brief the issues 

or present arguments on them at the hearing.  In ruling on an issue that was “outside the adversarial 

issues” presented by the parties, the Court compounded the error and injustice of its ruling based 

on incorrect and mistaken factual premises.  This presents further grounds for relief under Rules 

59 and 60. 

IV. Conclusion 

WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request that the Court 

grant their Rule 59 and 60 motions, reinstate the case, deny Defendant’s motion to dismiss, and 

order any further relief that the Court deems just and necessary. 

 

  

Case 3:16-cv-00044-NKM-JCH   Document 67   Filed 05/01/17   Page 16 of 18   Pageid#: 1008 
JA722

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 353 of 392



Date: May 1, 2017 
By: /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
Post Office Box 1288 
Charlottesville, VA 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com 
 
Mary Bauer (VSB No.: 31388) 
Angela A. Ciolfi (VSB No.: 65337) 
Pat Levy-Lavelle (VSB No.: 71190) 
Mario Salas (VSB No.: 87974) 
LEGAL AID JUSTICE CENTER 
1000 Preston Avenue, Suite A 
Charlottesville, VA 22903 
Ph: (434) 529-1810 
Fax: (434) 977-0558 
angela@justice4all.org 
 
David P. Baugh (VSB No.: 22528) 
DAVID P. BAUGH, ESQ., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
Ph: (804) 743-8111 
Fax: (804) 225-8035 
dpbaugh@dpbaugh.com 
 
Leslie Kendrick (VSB No.: 90104) 
580 Massie Rd. 
Charlottesville, VA 22903 
Ph: (434) 243-8633 
Fax: (434) 924-7536 
kendrick@virginia.edu 

 
Counsel for Plaintiffs 

 
  

Case 3:16-cv-00044-NKM-JCH   Document 67   Filed 05/01/17   Page 17 of 18   Pageid#: 1009 
JA723

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 354 of 392

mailto:jblank@mcguirewoods.com
mailto:angela@justice4all.org
mailto:dpbaugh@dpbaugh.com
mailto:kendrick@virginia.edu


CERTIFICATE OF SERVICE 
 

I hereby certify that on May 1, 2017, I electronically filed the foregoing Reply 
Memorandum in Support of Plaintiffs’ Rule 59 and 60 Motions with the Clerk of Court using the 
CM/ECF System, which will send a notification of such filing to the following CM/ECF 
participants: 
 
Nancy Hull Davidson 
Margaret Hoehl O’Shea 
Assistant Attorneys General 
Criminal Justice and Public Safety Division 
Office of the Attorney General 
202 North Ninth Street 
Richmond, Virginia 23219 
Phone: (804) 692-0551 
Fax: (804) 786-4239 
E-mail: ndavidson@oag.state.va.us 
E-mail: moshea@oag.state.va.us 
 

By: /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 

 
 
 
 
 

Case 3:16-cv-00044-NKM-JCH   Document 67   Filed 05/01/17   Page 18 of 18   Pageid#: 1010 
JA724

Appeal: 17-1740      Doc: 17-2            Filed: 08/09/2017      Pg: 355 of 392

mailto:ndavidson@oag.state.va.us
mailto:moshea@oag.state.va.us


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 
        

) 
DAMIAN STINNIE,      ) 
DEMETRICE MOORE,    )  
ROBERT TAYLOR, and     ) 
NEIL RUSSO,      ) 

) 
Individually, and on behalf of all others   ) 
similarly situated,     ) 

)          Civ. No: 3:16-cv-00044 
Plaintiffs,     ) 

) 
v.       ) 

) 
RICHARD D. HOLCOMB,     ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES,     ) 

) 
Defendant.     ) 

       ) 
 

PLAINTIFFS’ MEMORANDUM IN OPPOSITION 
TO DEFENDANT’S MOTION TO STRIKE 

 
 Plaintiffs, by counsel, respectfully submit this Memorandum in Opposition to the Motion 

to Strike the Exhibits Attached to the Memorandum in Support of Plaintiffs’ Rule 59 and 60 

Motions (the “Motion to Strike”) filed by Defendant Richard D. Holcomb (“Defendant”), and 

further state as follows: 

I.  Introduction  

The premise of Defendant’s Motion to Strike is fatally flawed from the start because 

Defendant relies on the wrong standard for his argument that the Court may not consider 

information and materials beyond the Complaint.  Defendant ignores the fact that in a challenge 

to a district court’s jurisdiction, the court may—and in fact, should—look beyond the pleadings 
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and ensure that a proper record is developed on the facts bearing on the jurisdictional issues.  This 

is especially true when, as here, the facts relevant to the jurisdictional issues are intertwined with 

the facts relevant to the merits of the underlying claims.  Here, Plaintiffs are challenging the 

process by which state court defendants are deprived of their driver’s licenses for unpaid court 

debts.  A complete understanding of how that process actually works is therefore critical to 

resolving both the merits of Plaintiffs’ claims and the jurisdictional issues, which are based on 

Defendant’s arguments that he is not the relevant party who executes the license suspensions. 

Moreover, the Fourth Circuit has held that a court may consider materials submitted with 

a Rule 59 motion to clarify its understanding of the facts and correct a mistaken understanding that 

led to a clear error and manifest injustice.  Thus, contrary to Defendant’s argument, the fact that 

Plaintiffs submitted certain materials with their Rule 59 and 60 motions is no impediment to the 

Court’s consideration of those materials.  The Court therefore should deny Defendant’s Motion to 

Strike. 

II. Argument   

 A. Defendant Cites the Wrong Standard.  

Defendant cites the wrong standard in his brief.  Defendant’s argument that the Court is 

prohibited from considering the information and exhibits submitted by Plaintiffs rests on the 

standard for evaluating motions to dismiss under Fed. R. Civ. P. 12(b)(6).  See, e.g., Defendant’s 

Memorandum in Support of Motion to Strike (“Def’s Mem. in Supp.”) (ECF No. 65) at 1 (arguing 

that considering Plaintiffs’ exhibits “would completely undermine the purpose of a Rule 12 motion 

to dismiss, which is to test the legal sufficiency of the complaint itself”) (citing Bell Atlantic Corp. 

v. Twombly, 550 U.S. 544, 570 (2007)).  Defendant’s Motion to Dismiss, however, sought 

dismissal for lack of subject matter jurisdiction under Rule 12(b)(1), and the Court’s dismissal 
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order (ECF No. 56) granted dismissal without prejudice on that basis.  The operative standard, 

then, is the standard for challenges to the Court’s jurisdiction.    

Of all the cases cited by Defendant in his memorandum, none deals with motions to dismiss 

on jurisdictional grounds under Rule 12(b)(1).  All the cases Defendant cites for the applicable 

standard are in the Rule 12(b)(6) context.  For example, Defendant argues, “The function of a 

motion to dismiss is simply to test ‘the sufficiency of the complaint . . . it does not resolve contests 

surrounding facts,” and cites Republican Party of N.C. v. Martin, 980 F.2d 943, 952 (4th Cir. 

1992).  See Def’s Mem. in Supp. (ECF No. 65) at 2.  But the full sentence in Martin reads as 

follows: “A motion to dismiss under Rule 12(b)(6) tests the sufficiency of a complaint; 

importantly, it does not resolve contests surrounding the facts, the merits of a claim, or the 

applicability of defenses.”  980 F.2d at 952 (emphasis added).  Martin plainly deals with a motion 

to dismiss under Rule 12(b)(6), not a challenge to the Court’s subject matter jurisdiction under 

Rule 12(b)(1).  

Even more egregiously, on page 4 of his Memorandum in Support, Defendant argues: 

“Plaintiffs appear to misunderstand the nature of a Rule 12 motion to dismiss.  ‘[T]he court’s task 

is to test the legal feasibility of the complaint without weighing the evidence that might be offered 

to contradict it.’ Clatterbuck v. City of Charlottesville, 708 F.3d 549, 558 (4th Cir. 2013).”  But 

the beginning of the sentence in Clatterbuck, which Defendant omits, reads: “On a motion 

pursuant to Rule 12(b)(6), the court’s task is . . . .”  Id. (emphasis added).  Thus, once again, 

Defendant relies on a case dealing with a Rule 12(b)(6) motion, not a motion to dismiss for lack 

of jurisdiction. 

Likewise, all of the cases cited by Defendant on page 3 of his Memorandum in Support fall 

into the same category.  See Chapin v. Kight-Ridder, Inc., 993 F.2d 1087, 1109 (4th Cir. 1993) 
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(Widener, J., dissenting) (“Furthermore, when considering a motion to dismiss for failure to state 

a claim, a court properly should consider only the legal sufficiency of the complaint.”) (emphasis 

added); United States v. High Point Chem. Corp., 7 F. Supp. 2d 770, 773, 780 (W.D. Va. 1998) 

(“[F]or purposes of a Fed. R. Civ. P. 12(b)(6) motion, all factual allegations in a plaintiff's 

complaint must be accepted as true by a district court. . . . This court is constrained at this stage of 

the proceedings from looking beyond the factual allegations contained within the four corners of 

the United States’ Complaint.”) (emphasis added); Norfolk Fed’n of Bus. Dists. v. Dep’t of Hous. 

& Urban Dev., 932 F. Supp. 730, 736 (E.D. Va. 1996) (in context of Rule 12(b)(6), court has 

discretion to “exclude matters outside of the pleadings in order to preserve the motion as one to 

dismiss”). 

  None of the cases cited by Defendant deals with the situation presented here—a challenge 

to the Court’s jurisdiction. 

B. Under the Correct Standard, the Court May and Should Consider Facts and 
Information Outside the Complaint.  

 
 Defendant is simply wrong to insist that the Court cannot look beyond the Complaint to 

determine whether it has subject matter jurisdiction, and to demand that the Court disregard the 

factual information regarding the process for license suspensions and the exhibits attached to 

Plaintiffs’ Motions under Rules 59 and 60.  The Court dismissed Plaintiffs’ claims for lack of 

jurisdiction after concluding that Defendant was not the party “responsible” for suspending 

Plaintiffs’ driver’s licenses and has Eleventh Amendment immunity, and that Plaintiffs lack 

standing.  The information and materials submitted by Plaintiffs go directly to refuting these 

conclusions.  In particular, they show the reality of the process for suspending driver’s licenses 

due to unpaid court debts—namely, that there is no “self-executing” license suspension issued by 
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the state court, and it is Defendant, not the state court, who executes the license suspension after a 

court debt becomes past due. 

Where (as here) a motion challenges the factual basis for subject matter jurisdiction, the 

district court “may also consider evidence outside the pleadings to determine whether jurisdiction 

exists.”  Falwell v. City of Lynchburg, 198 F. Supp. 2d 765, 772 (W.D. Va. 2002) (Moon, J.); see 

also Noe v. W. Va., No. 3:10-CV-36, 2010 WL 3075196, at *2 (N.D. W. Va. Aug. 4, 2010) 

(explaining that, when deciding a Rule 12(b)(1) motion, “[a] trial court may consider evidence by 

affidavit, deposition, or live testimony without converting the proceeding to one for summary 

judgment”); 5B Wright & Miller, Fed. Prac. & Proc. § 1350 (3d ed.) (“[T]he pleader may establish 

the actual existence of subject matter jurisdiction through extra-pleading material.”).  The moving 

party should prevail on a Rule 12(b)(1) motion “only if the material jurisdictional facts are not in 

dispute and the moving party is entitled to prevail as a matter of law.”  Energy Recovery, Inc. v. 

Hauge, 133 F. Supp. 2d 814, 817 (E.D. Va. 2000) (internal quotation marks and citation omitted).  

The information and materials submitted by Plaintiffs directly address the material facts necessary 

to properly resolve Defendant’s jurisdictional challenges. 

Indeed, the same information and materials also go to the heart of Plaintiffs’ constitutional 

challenge to Va. Code § 46.2-395 and the process by which driver’s licenses are suspended for 

unpaid court debts.  That is, the facts regarding the process by which licenses are suspended due 

to unpaid court debts are integral to both the Court’s determination of subject matter jurisdiction, 

and the merits of Plaintiffs’ claims that the suspensions constitute deprivations of a 

constitutionally-protected interest.  Where, as here, “the jurisdictional facts are inextricably 

intertwined with those central to the merits, the court should resolve the relevant factual disputes 

only after appropriate discovery, unless the jurisdictional allegations are clearly immaterial or 
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wholly unsubstantial and frivolous.”  Kerns v. United States, 585 F.3d 187, 193 (4th Cir. 2009) 

(emphasis added) (reversing district court’s dismissal for lack of subject matter jurisdiction under 

Rule 12(b)(1), explaining that “[a] district court should assume jurisdiction and assess the merits 

of the claim when the relevant facts—for jurisdictional and merits purposes—are inextricably 

intertwined”). 

The Fourth Circuit has stated that when “a factual attack on subject matter jurisdiction 

involves the merits of a dispute, ‘[t]he proper course of action for the district court . . . is to find 

that jurisdiction exists and deal with the objection as a direct attack on the merits of the plaintiff’s 

case’” after appropriate discovery.  United States v. North Carolina, 180 F.3d 574, 580–81 (4th 

Cir. 1999) (quoting Garcia v. Copenhaver, Bell & Assocs., 104 F.3d 1256, 1261 (11th Cir. 1997).  

Thus, when the facts relevant to determining subject matter jurisdiction are contested, a court 

should allow the case to proceed until at least the summary judgment stage, so a proper record can 

be developed on the facts pertaining to both the jurisdictional issue and the merits.  See 5B Wright 

& Miller, Fed. Prac. & Proc. § 1350 (3d ed.) (“If . . . a decision of the jurisdictional issue requires 

a ruling on the underlying substantive merits of the case, the decision should await a determination 

of the merits either by the district court on a summary judgment motion, or by the fact finder at 

the trial.”).1 

The Court is therefore not confined to the “four corners” of the Complaint.  Indeed, the 

Court can—and should—consider facts and information outside the Complaint, and allow for 

discovery and the development of a proper record, to resolve the jurisdictional issues. 

1   In this case, Plaintiffs attempted to initiate discovery, which would have allowed for a more 
complete record before resolving Defendant’s jurisdictional objections.  Defendant objected to 
discovery, however, and the Court did not resolve the issue before ruling on Defendant’s Motion 
to Dismiss. 
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C. The Court May and Should Consider the Information and Materials Plaintiffs 
Submitted With Their Rule 59 and 60 Motions.  

 
The Court is not precluded from considering the information and materials that Plaintiffs 

submitted with their Rule 59 and 60 motions; indeed, the Fourth Circuit has held that a district 

court should consider materials submitted with post-ruling motions when the materials help clarify 

or correct a misunderstanding that led to a clear error resulting in manifest injustice. 

In EEOC v. Lockheed Martin Corp., 116 F.3d 110, 112 (4th Cir. 1997), the EEOC moved 

the district court to reconsider its order denying enforcement of a subpoena, attaching several 

affidavits.  The district court granted the EEOC’s motion, explaining that “[t]he affidavits made it 

clear that the order denying enforcement was based on [the court’s] erroneous understanding of 

the relevance of the information sought” and that, in light of the court’s corrected understanding, 

it believed “manifest injustice would have been the result of allowing a ruling based on an 

erroneous and inadequate record to stand.”  Id. (emphasis added).   

On appeal, Lockheed argued that the district court erred by considering the 

affidavits.  Id.  The Fourth Circuit disagreed, explaining that while the affidavits were not “new 

evidence” that was previously unavailable, as contemplated under Rule 59(e), the district court 

still could consider them to determine whether it had a correct understanding of the facts and 

law.   Id.  The Fourth Circuit further explained:   

The district court did not in any way abuse its discretion in granting the Rule 59(e) 
motion on [the basis of clear error or manifest injustice].  Indeed, if, as the district 
court further found, our precedent ‘virtually mandates’ enforcement of the 
subpoena in this case, the district court would likely have abused its discretion if 
it had failed to grant the Rule 59(e) motion.   
 

Id. (emphasis added). 

Similarly, in Musler v. Georgeff, 212 F.R.D. 287 (D. Md. 2003), the court granted a Rule 

59(e) motion to prevent “manifest injustice” because it had dismissed a party’s indemnification 
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claim without providing an opportunity to brief the issues.  On reconsideration, the court reasoned, 

“it would be manifest injustice to deny [the party] the opportunity to recoup its costs in defending 

this action without an opportunity to brief the issue.”  Id. at 288-89. 

The same rationale that applied in Lockheed and Musler applies here.  Plaintiffs have 

presented information and materials in their Rule 59 and 60 motions to correct the Court’s 

mistaken understanding of the facts concerning the actual process by which driver’s licenses are 

suspended due to unpaid court debt.  These facts are integral and necessary to resolving both the 

jurisdictional issues raised by Defendant and the merits of Plaintiffs’ claims.  The Court is therefore 

free to—and indeed, should—consider those materials and, to the extent necessary, allow further 

discovery so it may resolve the jurisdictional issues with the benefit of a proper record. 

D. The Information and Materials Submitted by Plaintiffs are Directly Relevant 
to Their Claims and the Jurisdictional Issues.  

 
 Lastly, Defendant makes a half-hearted attempt to argue that the facts and information 

submitted by Plaintiffs are “impertinent” and “immaterial” to the Court’s resolution of the 

jurisdictional issues, and should be struck under Fed. R. Civ. P. 12(f).  This argument need not 

detain the Court long, because nothing could be further from the truth.  Resolving the jurisdictional 

issues depends, according to Defendant himself, on his relation to the challenged action (i.e., the 

suspensions, without process, of Plaintiffs’ driver’s licenses for unpaid court debt), and whether 

an order directed to Defendant would redress Plaintiffs’ harms.  The information and materials 

submitted by Plaintiffs address these issues by showing how the process of license suspensions for 

unpaid court debts actually works, what Defendant’s role in it is, and specifically, how it is 

Defendant (and not the state court) who executes suspensions for unpaid court debts.  No 

information could be more pertinent or more material to the jurisdictional issues and arguments 

Defendant has raised, or to the merits of Plaintiffs claims.   
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III. Conclusion 

WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request that the Court 

deny Defendant’s Motion to Strike, and order any further relief that the Court deems just and 

necessary. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 
 
DAMIAN STINNIE, 
DEMETRICE MOORE, 
ROBERT TAYLOR, and 
NEIL RUSSO 
       
 Plaintiffs,     
       
v.        Civil Action No. 3:16-cv-44 
       
RICHARD D. HOLCOMB, 
In his official capacity as the Commissioner  
of the VIRGINIA DEPARTMENT OF MOTOR VEHICLES,   
       
 Defendant.  

 
 

DEFENDANT’S REPLY TO PLAINTIFFS’  
MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION TO STRIKE 

 The plaintiffs have attached eleven exhibits (“Evidence”) to support their Memorandum 

in Support of Plaintiffs’ Rule 59 and 60 Motion (“Rule 59(e) Motion”). 1   The Court could not 

have considered any of these exhibits in deciding to grant the Defendant’s, Commissioner 

Richard Holcomb (“Commissioner”), Motion to Dismiss (“MTD”).  The Evidence is therefore 

impertinent and immaterial, and Rule 12(f) requires that it be stricken from the record of this 

case.  The Court should therefore grant the Commissioner’s Motion to Strike. 

1 The plaintiffs ask for relief under both Federal Rules of Civil Procedure 59(e) and 60 (ECF No. 
60).  Their motion was filed within 28 days of the Court’s order dismissing the plaintiffs’ claim 
without prejudice.  In such situations, the Fourth Circuit considers the motion as a request for 
relief under Rule 59(e) only, and the Commissioner will do the same.  See Rountree v. Clarke, 
No. 7:11-cv-572, 2015 U.S. Dist. LEXIS 38165, at *5-6 (W.D. Va. Mar. 26, 2015), aff’d sub 
nom. Rountree v. Brown, 621 F. App’x 245 (4th Cir. 2015) (citing Lee–Thomas v. Prince 
George’s Cty. Pub. Sch., 666 F.3d 244, 247 n. 4 (4th Cir. 2012), for the proposition that court 
should “treat[] motions to reconsider filed within twenty-eight days as Rule 59(e) motions and 
motions filed outside twenty-eight days as Rule 60(b) motions”). 
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I. The Motion to Strike standard must be read in the context of the standard 
governing the Rule 59(e) Motion. 

Rule 12(f) allows the court to “strike from a pleading an insufficient defense or any 

redundant, immaterial, impertinent, or scandalous matter.”2  The Motion to Strike seeks to strike 

the Evidence for being impertinent and immaterial.   In the context of the Rule 59(e) Motion, the 

Evidence is impertinent and immaterial if it has no bearing on, or relation to, the question of 

whether the Court should amend its order granting the Commissioner’s Rule 12(b)(1) motion and 

dismissing the plaintiffs’ suit without prejudice for lack of subject-matter jurisdiction.3  Because 

the Court could not have considered the Evidence when it decided the MTD, the Evidence is 

impertinent and immaterial and should be stricken from the Rule 59(e) Motion. 

II. The Court was limited to reviewing the four corners of the Complaint when 
deciding the Commissioner’s facial challenge under Rule 12(b)(1). 

When deciding Rule 12 motions to dismiss, a court generally may only consider the 

language of the Complaint and materials attached thereto.4  The plaintiffs did not attach the 

Evidence to the Complaint.  They claim, however, that the standard governing Rule 12(b)(1) 

motions would have allowed the Court to consider the Evidence when it decided to grant the 

MTD and dismiss their suit without prejudice.  This assertion is incorrect.  It ignores the explicit 

basis on which this Court granted the MTD, and the plaintiffs cite the wrong legal standard. 

The Fourth Circuit has recognized that there are two “distinct” types of Rule 12(b)(1) 

motions.5  The first is a facial challenge, which argues that “the complaint simply fails to allege 

2 Fed. R. Civ. P. 12(f). 

3 See Def. Mem. in Supp. of Mot. to Strike at p. 2, ECF No. 65. 
4 See Id. at 3 (citing Chaplain v. Knight-Ridder, Inc., 993 F.2d 1087, 1109 (4th Cir. 1993); U.S. 
v. High Point Chem. Corp., 7 F. Supp. 2d 770, 780 (W.D. Va. 1998)). 
5 Mundo-Violante v. Kerry, 180 F. Supp. 3d 442, 447 (W.D. Va. 2016) (citing Kerns v. U.S., 585 
F.3d 187, 192 (4th Cir. 2009)). 
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facts upon which subject matter jurisdiction can be based.”6  The second, a substantive 

challenge, “contests the factual merits underlying the Plaintiff's allegation of federal 

jurisdiction.”7  Only in deciding a substantive challenge may “the court [] review evidence 

outside the pleadings, such as affidavits.”8  In a facial challenge, on the other hand, the plaintiffs 

receive “the same procedural protection[s] as [they] would receive under a Rule 12(b)(6) 

consideration.” 9  These procedural protections prevent the Court from considering evidence 

beyond the four corners of the Complaint, and apply equally to a Rule 59(e) Motion asking the 

Court to reconsider a Rule 12 motion.10 

Here, the Commissioner brought a facial challenge to the plaintiffs’ Complaint.  Further, 

the Court explicitly held that the Commissioner’s Rule 12(b)(1) challenge was a facial 

challenge.11  Thus, the Four Corners Rule applied to the MTD, and the Court was – and is – 

prohibited from considering the Evidence as part of the MTD and Rule 59(e) Motion. 

  

6 Id. (quoting Kerns, 585 F.3d at 192) (internal quotations omitted). 
7 Trantham v. Henry Cty. Sheriff’s Office, No. 4:10-cv-58, 2011 WL 863498, at *3 (W.D. Va. 
March 10, 2011). 
8 Mundo-Violante, 180 F. Supp. 3d at 448 (citing U.S. ex rel. Vuyyuru v. Jadhav, 555 F.3d 337, 
347 (4th Cir. 2009)). 
9 Kerns, 585 F.3d at 192 (quoting Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 1982)); see also 
Va. Uranium, Inc. v. McAuliffe, 147 F. Supp. 3d 462, 466-67 (W.D. Va. 2015) (“When a state 
official moves, under Rule 12(b)(1), to dismiss for Eleventh-Amendment immunity and asserts 
no factual matter beyond the complaint, a court need only determine whether the “complaint fails 
to allege facts” that would subject the official to suit.”). 
10 See Def. Mem. In Supp. of Mot. To Strike 3, ECF No. 65 (citing Chaplain, 993 F.2d at 1087; 
High Point Chem. Corp., 7 F. Supp. 2d at 780). 
11 Mem. Op. 3, ECF No. 56 (“The Commissioner [] also seeks dismissal for lack of jurisdiction.  
He does not specify whether he mounts a ‘facial’ challenge to the Complaint or a ‘factual’ one 
based on additional evidence.  As his only submissions were judicially noticeable state court 
orders and the parties did not seek an evidentiary hearing, the Court concludes it is a facial 
one.”). 
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III. The standard governing the Rule 59(e) Motion limits the Court to considering only 
material it could have reviewed in deciding the MTD. 

Allowing the plaintiffs to submit the Evidence to support their Rule 59(e) Motion would 

undermine the purpose of a Rule 12 motion.  It would let them use the procedural protections of 

Rule 12 as both a sword and shield, to the Commissioner’s immense prejudice.  A Rule 59(e) 

motion may only be granted: “(1) to accommodate an intervening change in controlling law; (2) 

to account for new evidence not available at trial; or (3) to correct a clear error of law or prevent 

manifest injustice.”12  While the plaintiffs do not identify precisely under which prong they seek 

relief, they appear to base their claim under the last prong: to correct a clear error of law or 

prevent manifest injustice.13   

This Court can therefore only grant the plaintiffs’ Rule 59(e) Motion if granting the MTD 

constituted a clear error of law.  As it relates to the Evidence, the error must have also stemmed 

from evidence that the Court was allowed to consider in granting the MTD.  The plaintiffs, 

though, incorrectly claim that the explicit evidentiary limitations that applied to the MTD do not 

apply to the third prong of a motion under Rule 59(e).  Neither of the cases cited by the 

plaintiffs, however, address whether evidence may be submitted as part of a motion to reconsider 

a motion to dismiss. 14   

In the first case, EEOC, the government sought reconsideration under Rule 59(e) of an 

order denying its motion for enforcement of a subpoena.15  In support of its Rule 59(e) motion, 

the government submitted affidavits, which the district court considered before granting the Rule 

12 E.E.O.C. v. Lockheed Martin Corp., Aero & Naval Sys., 116 F.3d 110, 112 (4th Cir. 1997) 
(quoting Hutchinson v. Staton, 994 F.2d 1076, 1081 (4th Cir. 1993)). 
13 See Pls. Mem. in Opp. at pp. 7-8, ECF No. 68. 
14 See Id. at 7 (citing E.E.O.C., 116 F.3d at 112; Musler v. Georgeff, 212 F.R.D. 287 (D. Md. 
2003)). 
15 E.E.O.C., 116 F.3d at 111. 
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59(e) motion.  On appeal, the defendants argued that the “district court based its ruling on the 

second prong of the [Rule 59(e)] test – ‘new evidence’ . . . .”16  Because the affidavits were 

previously available, the defendants claimed that the district court abused its discretion by 

considering them in granting the government’s Rule 59(e) motion.17  The Fourth Circuit rejected 

this argument, finding that the defendants had misstated the basis for the lower court’s ruling.18   

The Fourth Circuit held that the district court had granted the plaintiff’s motion under 

Rule 59(e)’s third prong – to correct a clear error of law – and that that prong did not contain the 

same informational limitations.19  But the Fourth Circuit’s ruling concerned only the evidentiary 

limitations imposed by Rule 59(e).  Because the government was allowed to submit evidence in 

support of its underlying motion to enforce the subpoena, the lower court was allowed to 

consider evidence when asked to reconsider its order on that motion.  Far from allowing the 

submission of any evidence in connection with any Rule 59(e) motion, EEOC stands for the far 

narrower principle that the third prong of Rule 59(e) imposes the same evidentiary standard as 

the underlying motion being reconsidered.  

The second case cited by the plaintiffs, Musler, is even less relevant.  It has no bearing on 

whether the court may consider evidence attached to a motion to reconsider a Rule 12 motion to 

dismiss because there does not appear to have been any evidence attached to movant’s motion 

for reconsideration.20  Musler involved a somewhat complicated set of facts.  Simply put, in 

response to three motions for summary judgment, the district court decided to grant two of the 

16 Id. at 112. 
17 Id. 
18 Id. 
19 Id. 
20 Musler, 212 F.R.D. at 288. 
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motions, denied the third, submitted by AXENT, as moot, and closed the case.21  AXENT filed a 

motion to reconsider, and asked the court to “reinstat[e] its indemnification claim” against two of 

the other defendants.22  The court granted AXENT’s motion and reinstated its indemnification 

claim, finding that AXENT had been unable to fully brief the indemnification claim for reasons 

that are not important here.23  In reinstating the indemnification claim, however, the court cited a 

previous docket entry, which AXENT also submitted as an exhibit to its motion to reconsider.24  

The “evidence” supporting AXENT’s motion to reconsider was simply an existing part of the 

case file.  It was not, as is the case here, external evidence submitted for the first time in support 

of the motion to reconsider.  Musler therefore has no bearing on whether the Evidence should be 

struck. 

Rather than mandate that the Court consider any evidence submitted in conjunction with 

the Rule 59(e) Motion, EEOC stands for the wholly unremarkable proposition that evidence may 

be used to reconsider an order for which evidence was permitted to be used.  Contrary to the 

plaintiffs’ position, EEOC and Musler do not mean that no limitations are placed on the Court’s 

consideration of evidence in this case, or that any evidence may be submitted in support of a 

motion to reconsider a Rule 12 motion dismiss. 

In sum, because the Court could not have considered the Evidence in deciding the MTD, 

it cannot now consider the Evidence in deciding the Rule 59(e) Motion.   

  

21 Id. 

22 Id. 

23 Id. at 288-89. 

24 Id. at 288. 
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IV. Conclusion 

The plaintiffs did not attach the Evidence to the Complaint.  Since the MTD’s 12(b)(1) 

defense was a facial challenge, the Court properly did not consider any information or material 

that was not attached to the Complaint.  Thus, the Court could not have considered the Evidence 

in deciding the MTD.  Because the Court could not review the Evidence to decide the MTD, is 

also cannot consider the Evidence to decide the Rule 59(e) Motion that asks the Court to 

reconsider its MTD order.  Consequently, as the Court cannot consider the Evidence to decide 

the Rule 59(e) Motion, the Evidence has no logical relation to the Rule 59(e) Motion, and it does 

not pertain to the issues that the Court must decide.  It is therefore impertinent and immaterial.  

The Court should grant the Motion to Strike. 

 

Respectfully submitted, 

RICHARD D. HOLCOMB 
      
By:  /s/      
Adam J. Yost, VSB # 85655 
Nancy Hull Davidson, VSB # 85536 
Assistant Attorneys General 
Office of the Attorney General 
202 North Ninth Street 
Richmond, Virginia 23219 
Phone:  (804) 225-4486 
Fax:  (804) 786-4239 
E-mail:  ayost@oag.state.va.us 
E-mail:  ndavidson@oag.state.va.us 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 15th day of May 2017, I electronically filed the foregoing 

Reply to Plaintiffs’ Opposition to Defendant’s Motion to Strike with the Clerk of the Court using 

the CM/ECF system, which will send a notification of such filing (NEF) to the following 

CM/ECF participants:   

Angela A. Ciolfi 
Legal Aid Justice Center 
1000 Preston Ave., Suite A 
Charlottesville, VA 22903 
(434) 529-1810 
Fax: (434) 977-0558 
Email: angela@justice4all.org 

Mary Catherine Bauer 
Legal Aid Justice Center 
1000 Preston Ave., Suite A 
Charlottesville, VA 22903 
(434) 977-0553 
Fax: (434) 977-0558 
Email: mary@justice4all.org 
 

David Preston Baugh 
David P. Baugh, Esq., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
(804) 225-8035 
Email: dpbaugh@dpbaugh.com 
 

Mario David Salas 
Legal Aid Justice Center 
1000 Preston Ave., Suite A 
Charlottesville, VA 22903 
(434) 977-0553 
Email: mario@justice4all.org 

Jonathan Todd Blank 
McGuire Woods LLP 
Court Square Building 
310 Fourth Street, N.E., Suite 300 
Charlottesville, VA 22902 
(434) 977-2509 
Email: jblank@mcguirewoods.com 
 

Patrick Stephen Levy-Lavelle 
Legal Aid Justice Center 
123 East Broad Street 
Richmond, VA 23219 
(804) 643-1086 x 308 
Fax: (804) 643-2059 
Email: pat@justice4all.org 

Leslie Carolyn Kendrick 
University of Virginia School of 
Law 
580 Massie Road 
Charlottesville, VA 22903 
(434) 243-8633 
Fax: (434) 924-7536 
Email: kendrick@virginia.edu 
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And to the following CM/ECF participants, counsel for amicus curiae Virginia State Conference 

of the NAACP: 

David Heilberg  
Dygert, Wright, Hobbs & Heilberg  
675 Peter Jefferson Parkway, Suite 190  
Charlottesville, VA 22911  
434-979-5515  
434-295-7785 (fax)  
Email: dheilberg@charlottesvillelegal.com 

And I hereby certify that I have mailed by United States Postal Service the document to the 

following non-CM/ECF participant:  N/A 

 

        /s/     
Adam J. Yost, VSB # 85655 

      Assistant Attorney General 
Office of the Attorney General 
202 North Ninth Street 
Richmond, Virginia 23219 
Phone:  (804) 225-4486 
Fax:  (804) 786-4239 
E-mail:  ayost@oag.state.va.us 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 

 
 
 

DAMIAN STINNIE, ET AL., 

  Plaintiffs, 

 

v. 

 

RICHARD D. HOLCOMB, IN HIS OFFICIAL 

CAPACITY AS COMMISSIONER OF THE VIRGINIA 

DEPARTMENT OF MOTOR VEHICLES, 

 

Defendant. 

 
 

CASE NO. 3:16–cv–00044 

 

 

ORDER 

 

 

JUDGE NORMAN K. MOON 

 

Before the Court is Plaintiffs’ motion to reconsider the Court’s March 13, 2017, motion-

to-dismiss ruling, as well as Defendant’s motion to strike eleven exhibits that Plaintiffs filed in 

support of their Reconsideration Motion.  (See dkts. 60, 64).   

By rule, the Court may strike “redundant, immaterial, impertinent, or scandalous matter.”  

Fed. R. Civ. P. 12(f).  In seeking reconsideration, Plaintiffs rely on eleven exhibits in an effort to 

demonstrate manifest error with the Court’s decision to grant the motion to dismiss for lack of 

jurisdiction.  (See dkts. 61-1 through 61-11).  These exhibits purport to show the “corrected” 

facts the Court should have used at the pleading stage.   (Dkt. 61 (Pls’ Recon. Br.) at 1).   

None of these exhibits were attached to the Complaint or otherwise properly before the 

Court when it ruled on Defendant’s motion to dismiss.
1
  Because the documents were not part of 

the consultable record at the pleading stage, they cannot now form the basis of the 

Reconsideration Motion and should be stricken. 

                                                 
1
  One exhibit, docket no. 61-3, was on the docket when the Court issued its Opinion, see dkt. 54-1, but it was 

not attached to the Complaint or to Plaintiffs’ motion-to-dismiss briefs. (See dkts. 1, 21, 35).  Rather, the document 

(submitted in relation to a discovery dispute) was executed and filed in February 2017—seven months after the 

Complaint was filed, and after briefing and argument on the motion to dismiss already was complete.       
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2 

 

Plaintiffs argue that the Court should consider the exhibits because it may consult 

evidence outside the pleadings when assessing jurisdiction.  See Fed. R. Civ. P. 12(b)(1).  But 

that rule applies only to a defendant’s factual challenge to jurisdiction, which necessitates 

jurisdictional discovery and an evidentiary hearing:  Here, Defendant lodged a facial challenge to 

jurisdiction, which confined the Court’s review to the face of the Complaint and its attachments.  

Opinion at 3–4 (citing 24th Senatorial Dist. Republican Comm. v. Alcorn, 820 F.3d 624, 629 (4th 

Cir. 2016)); see Kerns v. United States, 585 F.3d 187, 192 (4th Cir. 2009).  And even if the Court 

could have considered the exhibits at the initial 12(b)(1) stage, the Fourth Circuit has repeatedly 

held that district courts do not err by refusing to lend credence to newly filed evidence on 

reconsideration that a party was obliged to put forth in the first instance.
2
  Carlson v. Boston Sci. 

Corp., -- F.3d --, No. 15-2440, 2017 WL 1854278, at *4 (4th Cir. May 9, 2017) (compiling cases 

so holding in summary judgment context and stating that reliance on previously existing 

evidence was not “the type of evidence constituting grounds of a valid motion for 

reconsideration”). 

Reconsideration itself “is an extraordinary remedy that should be used sparingly.”  Pac. 

Ins. Co. v. Am. Nat. Fire Ins. Co., 148 F.3d 396, 403 (4th Cir. 1998).  “Mere disagreement” with 

a ruling does not warrant reconsideration.  U.S. ex rel. Becker v. Westinghouse Savannah River 

Co., 305 F.3d 284, 290 (4th Cir. 2002); Hutchinson v. Staton, 994 F.2d 1076, 1082 (4th Cir. 

1993).  Reconsideration is not an occasion “to present a better and more compelling argument 

that the party could have presented in the original briefs,” Madison River Mgmt. Co. v. Bus. 

Mgmt. Corp, 402 F.Supp.2d 617, 619 (M.D.N.C. 2005), or to “introduce evidence that could 

have been addressed or presented previously.” Regan v. City of Charleston, S.C., 40 F.Supp.3d 

                                                 
2
  A plaintiff, of course, must plead in the first instance (whether through the Complaint’s face or through 

attachments to it) facts sufficient to show jurisdiction.  See Alcorn, 820 F.3d at 628; Randall v. United States, 95 

F.3d 339, 345 (4th Cir. 1996); Sligh v. Doe, 596 F.2d 1169, 1170 (4th Cir. 1979).   
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698, 702 (D.S.C. 2014).  Aggrieved parties may not “put a finer point on their old arguments and 

dicker about matters decided adversely to them.” Evans v. Trinity Indus., 148 F. Supp. 3d 542, 

546 (E.D. Va. 2015).  In sum, “a party who fails to present his strongest case in the first instance 

generally has no right to raise new theories or arguments in a motion to reconsider.”  United 

States v. Duke Energy, 218 F.R.D. 468, 474 (M.D.N.C. 2003). 

 The parties—all represented by able counsel—exhaustively briefed Defendant’s motion 

to dismiss, filing a combined six briefs tallying approximately 140 pages.  (Dkts. 10, 21, 30, 31, 

35, 36).  Plaintiffs seek reconsideration of the Court’s holding on the Rooker-Feldman doctrine 

(Pls’ Recon. Br. at 12–16), but the issue was fairly litigated before, with ample opportunity for 

Plaintiffs to advance their position.  (See dkt. 21 (Pls’ Mtn. to Dismiss Oppo. Br.) at 17–22).
3
  

                                                 
3
  On reconsideration, Plaintiffs cite legal authority to support their assertion that any challenge lodged in 

state trial court to their suspensions cannot be appealed to a higher state court.  But that would not defeat Rooker-

Feldman’s federalism and separation-of-powers imperatives to first press their constitutional challenge to Va. Code 

§ 46.2-395(B) in their state trial proceedings and then appeal to the U.S. Supreme Court via 28 U.S.C. § 1257(a), 

rather than suing in federal district court.  See Opinion at 18–19.  Put differently, the unavailability of state appellate 

procedures does not create federal district court jurisdiction. 

Under 28 U.S.C. 1257(a), the Supreme Court reviews federal constitutional questions decided “by the 

highest court of a State in which a decision could be had . . .” (emphasis added).   

 

[The U.S.] Supreme Court . . . has the authority under 28 U.S.C. § 1257 to review either by appeal 

or on writ of certiorari final judgments of lower state courts where relatively higher state courts 

have either declined to review those judgments or are without power to review them.   

 

Carrono v. Richmond, 177 F. Supp. 504, 507–08 (D. Conn. 1959), aff’d, 279 F.2d 170, 172 (2d Cir. 1960). 

Numerous cases so hold.  See Nash v. Fla. Indus. Comm’n, 389 U.S. 235, 237 & n.1 (1967); Local 174 v. 

Lucas Flour Co., 369 U.S. 95, 98–101 (1962); Mich.-Wis. Pipe Line Co. v. Calvert, 347 U.S. 157, 159–60 (1954); 

Canizio v. New York, 327 U.S. 82, 85 (1946) (“Since the [county court’s] denial of the motion cannot be appealed to 

any higher New York Court, we have jurisdiction to consider the case.”); Woods v. Nierstheimer, 328 U.S. 211, 213 

(1946); White v. Ragen, 324 U.S. 760, 768 n.3 (1945) (jurisdiction under forerunner to § 1257(a) when state law did 

not permit appeal of lower court ruling to higher state court:  decision was “by the highest court of the state in which 

a decision could be had”); Betts v. Brady, 316 U.S. 455, 460–61 (1942), overruled on other grounds by Gideon v. 

Wainwright, 372 U.S. 335, 345 (1963); Virginian Ry. Co. v. Mullens, 271 U.S. 220, 222 (1926) (“the Supreme Court 

of Appeals of the state, although petitioned by the defendant to review the judgment, declined to do so, thus making 

the trial court the highest court of the state in which a decision could be had”); Am. Ry. Express Co. v. Levee, 263 

U.S. 19, 20–21 (1923); Frasch v. Peguese, 414 F.3d 518, 521 (4th Cir. 2005); Prihoda v. McCaughtry, 910 F.2d 

1379, 1383 (7th Cir. 1990) (Section 1257(a) refers to “the highest court that has rendered decision on the merits”); 

Parmley v. Norris, 586 F.3d 1066, 1077 (8th Cir. 2009) (Gruender, J., dissenting) (“The U.S. Supreme Court has 

made clear that in order to identify the ‘highest court . . . in which a decision could be had,’ it is necessary to look to 

what review, if any, is available to a particular losing party.”). 
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The same is true of the Eleventh Amendment issue.  (Compare Pls’ Mtn. to Dismiss Oppo. Br. at 

11–13 (crafting arguments based on Third Circuit, Eighth Circuit, and district courts cases) with 

Pls’ Recon. Br. at 16–18 (disagreeing with Opinion’s analysis and reliance upon 2010 and 2014 

Fourth Circuit precedent, on grounds that such cases are “distinguishable”)).
4
  In light of the 

foregoing, Defendants’ motion to strike is GRANTED.  Docket entries 61-1 through 61-11 are 

STRICKEN from the record.  Plaintiffs’ motion for reconsideration is DENIED. 

The Clerk of the Court is requested to send a copy of this Order to all counsel of record. 

Entered this ________ day of May, 2017. 

 

 

 

                                                 
4
   In their reply brief supporting reconsideration, Plaintiffs contend they were deprived of fair notice of a 

jurisdictional decision based on Article III standing, thereby justifying reconsideration.  First, failure to present an 

argument in an opening brief constitutes waiver.  Grayson O Co. v. Agadir Int’l LLC, -- F. 3d --, No. 15-2552, 2017 

WL 1754887, at *4 (4th Cir. May 5, 2017).  Second, courts have an “independent obligation” to satisfy themselves 

of their own jurisdiction.  United States v. Bullard, 645 F.3d 237, 246 (4th Cir. 2011); see Opinion at 26 n.33.  

Third, the motion-to-dismiss briefing on the Rule 19 issue mirrored concerns implicated by Article III standing.  

Opinion at 26 n.33.  Fourth, the parties briefed the issue of mootness (albeit on other grounds), thus implicating 

Article III’s case-or-controversy requirement and the elements of standing.  See Townes v. Jarvis, 577 F.3d 543, 

546–47 (4th Cir. 2009) (describing mootness as the three requirements of Article III standing over time). 

22nd
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 
        

) 
DAMIAN STINNIE,      ) 
DEMETRICE MOORE,    )  
ROBERT TAYLOR, and     ) 
NEIL RUSSO,      ) 

) 
Individually, and on behalf of all others   ) 
similarly situated,     ) 

)          Civ. No: 3:16-cv-00044 
Plaintiffs,     ) 

) 
v.       ) 

) 
RICHARD D. HOLCOMB,     ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES,     ) 

) 
Defendant.     ) 

       ) 
 

NOTICE OF APPEAL 
 

Notice is hereby given that Plaintiffs in the above-captioned action, individually and on 

behalf of all others similarly situated, hereby appeal to the United States Court of Appeals for the 

Fourth Circuit from the March 13, 2017 Order dismissing the case (Docket No. 57) and the 

accompanying corrected Memorandum Opinion that was docketed on March 15, 2017 (Docket 

No. 59), and from the May 22, 2017 Order (Docket No. 72), which denied reconsideration of the 

March 13, 2017 Order of dismissal and granted Defendant’s motion to strike.    
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Respectfully submitted, 

Date: June 14, 2017 

By: /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
Post Office Box 1288 
Charlottesville, VA 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com 
 
Mary Bauer (VSB No.: 31388) 
Angela A. Ciolfi (VSB No.: 65337) 
Pat Levy-Lavelle (VSB No.: 71190) 
Mario Salas (VSB No.: 87974) 
LEGAL AID JUSTICE CENTER 
1000 Preston Avenue, Suite A 
Charlottesville, VA 22903 
Ph: (434) 529-1810 
Fax: (434) 977-0558 
angela@justice4all.org 
 
David P. Baugh (VSB No.: 22528) 
DAVID P. BAUGH, ESQ., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
Ph: (804) 743-8111 
Fax: (804) 225-8035 
dpbaugh@dpbaugh.com 
 
Leslie Kendrick (VSB No.: 90104) 
580 Massie Rd. 
Charlottesville, VA 22903 
Ph: (434) 243-8633 
Fax: (434) 924-7536 
kendrick@virginia.edu 

 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 14, 2017, I caused a true and accurate copy of the foregoing 
Notice to be electronically filed with the Clerk of Court using the CM/ECF System, which will 
send a notification of such filing to the following CM/ECF participants: 
 

Nancy Hull Davidson 
Margaret Hoehl O’Shea 

Assistant Attorneys General 
Criminal Justice and Public Safety Division 

Office of the Attorney General 
202 North Ninth Street 

Richmond, Virginia 23219 
Phone: (804) 692-0551 
Fax: (804) 786-4239 

E-mail: ndavidson@oag.state.va.us 
E-mail: moshea@oag.state.va.us 

 
 

 
By: /s/ Jonathan T. Blank    
Jonathan T. Blank (VSB No.: 38487) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

) 
DAMIAN STINNIE,     ) 

DEMETRICE MOORE,    ) 

ROBERT TAYLOR,     ) 

NEIL RUSSO,     ) 

) 

Individually, and on behalf of all   ) 

similarly situated,     ) 

) Civ. No: 3:16-cv-00044 

Plaintiffs,     ) 

) 

v.       ) 

) 

RICHARD D. HOLCOMB,    ) 

in his official capacity as the Commissioner  ) 

of the VIRGINIA DEPARTMENT OF  ) 

MOTOR VEHICLES,    ) 

) 

Defendant.     ) 

       ) 
 

STIPULATION CONCERNING CORRECTION OF EXHIBITS  
ATTACHED TO THE MEMORANDUM IN SUPPORT  

OF PLAINTIFFS’ RULE 59 AND 60 MOTIONS (DOC. 61) 
 

Now come the parties, through their respective counsel, and hereby agree and stipulate as 

follows concerning the correction of exhibits attached to the memorandum in support of 

Plaintiffs’ Rule 59 and 60 motions (Doc. 61):  

 1. On March 13, 2017, this Court entered an Order granting Defendant’s Motion to 

Dismiss this case.  (Doc. 57.)   

 2. On April 10, 2017, Plaintiffs filed their Motion to Alter or Amend Judgment 

Pursuant to Fed. R. Civ. P. 59(e) and for Relief from Judgment or Order Pursuant to Fed. R. Civ. 

P. 60 (“Plaintiffs’ Rule 59 and 60 Motions”).  (Doc. 60.)  Plaintiffs also filed a Memorandum in 
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Support of their Rule 59 and 60 Motions (“Memorandum”).  (Doc. 61.)  Plaintiffs attached eleven 

exhibits to their Memorandum.  (Id.)   

 4. Plaintiffs inadvertently neglected to attach a twelfth exhibit to their Memorandum, 

a copy of which is attached hereto as Exhibit A (“Exhibit 12”).  This omission was the result of a 

clerical error.   

 5. Plaintiffs referred to and discussed Exhibit 12 in their Memorandum.  (See, e.g., 

Doc. 61 at 24.)   

 6. On April 24, 2017, Defendant filed a Motion to Strike the Exhibits Attached to the 

Memorandum in Support of Plaintiffs’ Rule 59 and Rule 60 Motion (“Motion to Strike”).  (Doc. 

64.)  The Court granted Defendant’s Motion to Strike on May 22, 2017, striking the eleven 

exhibits that were attached to Plaintiffs’ Memorandum.   (Doc. 72 at 1-2.)   

 7. The parties agree and stipulate that Exhibit 12, if filed in the record, would be 

subject to Defendant’s Motion to Strike and the Court’s order granting Defendant’s Motion to 

Strike.  The parties file the present Stipulation only to correct the clerical oversight and ensure 

that the Court of Appeals for the Fourth Circuit has before it a complete record for purposes of 

appeal.  See Fed. R. App. P. 10(e); Fourth Circuit Local R. 10(d).  

8. The parties, therefore, agree and stipulate that the document attached hereto as 

Exhibit A shall be filed in the record as Exhibit 12 to Plaintiffs’ Memorandum in Support of Their 

Rule 59 and 60 Motions (Doc. 61).  Exhibit 12 shall be deemed filed as of April 10, 2017, and is 

subject to Defendant’s Motion to Strike (Doc. 64) and the Court’s Order granting Defendant’s 

Motion to Strike (Doc. 72). 

Dated:  July 21, 2017    Respectfully submitted,  

     By:   /s/ Jonathan T. Blank    

Jonathan T. Blank (VSB No.: 38487)  
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MCGUIREWOODS LLP 

Court Square Building 

310 Fourth Street NE, Suite 300  

Post Office Box 1288  

Charlottesville, VA 22902 

Ph: (434) 977-2509 

Fax: (434) 980-2258 

jblank@mcguirewoods.com 
 

Mary Bauer (VSB No.: 31388) 

Angela A. Ciolfi (VSB No.: 65337)  

Pat Levy-Lavelle (VSB No.: 71190)  

Mario Salas (VSB No.: 87974) LEGAL 

AID JUSTICE CENTER 

1000 Preston Avenue, Suite A 

Charlottesville, VA 22903 

Ph: (434) 529-1810 

Fax: (434) 977-0558 

angela@justice4all.org 
 

David P. Baugh (VSB No.: 22528) 

DAVID P. BAUGH, ESQ., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

Ph: (804) 743-8111 

Fax: (804) 225-8035 

dpbaugh@dpbaugh.com 

 

Leslie Kendrick (VSB No.: 90104)  

580 Massie Rd. 

Charlottesville, VA 22903 

Ph: (434) 243-8633 

Fax: (434) 924-7536 
kendrick@virginia.edu  

 

Counsel for Plaintiffs 

 

AND 

 

     By:   /s/ Janet W. Baugh    

Janet W. Baugh, VSB # 44649 

Senior Assistant Attorney General 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone: (804) 786-4596 

Fax: (804) 692-1647 
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Counsel for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 9, 2017, I electronically filed the foregoing 

Joint Appendix, Volumes I and II, with the Clerk of this Court using the CM/ECF 

System, which will send a notification of electronic filing to all counsel of record 

who are registered CM/ECF users. 

/s/ Jonathan T. Blank 
. 
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