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APPEAL,CASREF
U.S. District Court

Western District of Virginia (Charlottesville)
CIVIL DOCKET FOR CASE #: 3:16−cv−00044−NKM−JCH

Stinnie et al v. Holcomb
Assigned to: Judge Norman K. Moon
Referred to: Magistrate Judge Joel C. Hoppe
Case in other court:  4CCA, 17−01740
Cause: 28:1331 Fed. Question

Date Filed: 07/06/2016
Date Terminated: 03/13/2017
Jury Demand: None
Nature of Suit: 950 Constitutional − State
Statute
Jurisdiction: Federal Question

Plaintiff

Damian Stinnie
Individually, and on behalf of all others
similarly situated

represented byAngela A. Ciolfi
Legal Aid Justice Center
1000 Preston Ave., Suite A
Charlottesville, VA 22903
434−529−1810
Fax: 434−977−0558
Email: angela@justice4all.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

David Preston Baugh
David P. Baugh, Esq., PLC
2025 E. Main Street, Suite 114
Richmond, VA 23223
804−225−8035
Email: dpbaugh@dpbaugh.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jonathan Todd Blank
McGuireWoods LLP
Court Square Building
310 Fourth Street, N.E., Suite 300
Charlottesville, VA 22902−1288
434−977−2509
Email: jblank@mcguirewoods.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Leslie Carolyn Kendrick
University Of Virginia School of Law
580 Massie Road
Charlottesville, VA 22903
434−243−8633
Fax: 434−924−7536
Email: kendrick@virginia.edu
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mario David Salas
Legal Aid Justice Center
1000 Preston Ave., Suite A
Charlottesville, VA 22903
434−977−0553
Email: mario@justice4all.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mary Catherine Bauer
Legal Aid Justice Center
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1000 Preston Ave., Suite A
Charlottesville, VA 22903
434−977−0553
Fax: 434−977−0558
Email: mary@justice4all.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Patrick Stephen Levy−Lavelle
Legal Aid Justice Center
123 East Broad Street
Richmond, VA 23219
804−643−1086 x 308
Fax: 804−643−2059
Email: pat@justice4all.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Plaintiff

Demetrice Moore
Individually, and on behalf of all others
similarly situated

represented byAngela A. Ciolfi
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

David Preston Baugh
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jonathan Todd Blank
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Leslie Carolyn Kendrick
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mario David Salas
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mary Catherine Bauer
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Patrick Stephen Levy−Lavelle
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Plaintiff

Robert Taylor
Individually, and on behalf of all others
similarly situated

represented byAngela A. Ciolfi
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

David Preston Baugh
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED 
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Jonathan Todd Blank
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Leslie Carolyn Kendrick
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mario David Salas
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mary Catherine Bauer
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Patrick Stephen Levy−Lavelle
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Plaintiff

Neil Russo
Individually, and on behalf of all others
similarly situated

represented byAngela A. Ciolfi
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

David Preston Baugh
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jonathan Todd Blank
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Leslie Carolyn Kendrick
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mario David Salas
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mary Catherine Bauer
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Patrick Stephen Levy−Lavelle
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

V.
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Defendant

Richard D. Holcomb
in his official capacity as the
Commissioner of the Virginia
Department of Motor Vehicles

represented byAdam John Yost
Office of the Attorney General of Virginia
202 North Ninth Street
Richmond, VA 23219
804−823−6344
Fax: 804−786−0122
Email: ayost@oag.state.va.us
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Janet W. Baugh
Office of the Attorney General
202 North Ninth Street
Richmond, VA 23219
804−786−4596
Fax: 692−1647
Email: jwestbrook@oag.state.va.us
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nancy Hull Davidson
Office of the Attorney General −
Richmond
202 North Ninth Street
Richmond, VA 23219
804−692−0551
Fax: 804−786−4239
Email: ndavidson@oag.state.va.us
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Margaret Hoehl O'Shea
Office of the Attorney General of Virginia
202 North Ninth Street
Richmond, VA 23219
804−225−2206
Fax: 804−786−4239
Email: moshea@oag.state.va.us
ATTORNEY TO BE NOTICED

Amicus

NAACP represented byDavid L. Heilberg
Dygert Wright Hobbs & Heilberg, PLC
Upper Floor
415 4th Street, NE
Charlottesville, VA 22902
434−979−5515
Fax: 434−295−7785
Email: dheilberg@charlottesvillelegal.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

07/06/2016 1 COMPLAINT against Richard D. Holcomb (Filing & Administrative fee $ 400 paid
by e−receipt 0423−2485566.), filed by Neil Russo, Demetrice Moore, Damian Stinnie,
Robert Taylor. 70 Day Notice due by 9/14/2016 90 Day Service due by 10/4/2016
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Civil
Cover Sheet)(hnw)

07/07/2016 2 Summons Issued as to Richard D. Holcomb.(hnw)
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08/02/2016 3 ACKNOWLEDGEMENT OF SERVICE Executed August 2, 2016 Acknowledgement
filed by Demetrice Moore, Neil Russo, Damian Stinnie, Robert Taylor.(Blank,
Jonathan)

08/02/2016 4 WAIVER OF SERVICE Returned Executed by Neil Russo, Demetrice Moore,
Damian Stinnie, Robert Taylor. Richard D. Holcomb waiver sent on 7/19/2016,
answer due 9/19/2016.(Blank, Jonathan)

08/02/2016 5 Consent MOTION for Extension of Time to File Answer October 3, 2016 by
Demetrice Moore, Neil Russo, Damian Stinnie, Robert Taylor. (Blank, Jonathan)

08/02/2016 6 ORDER granting 5 Motion for Extension of Time to Answer re 1 Complaint. Richard
D. Holcomb answer due 10/3/2016.. Signed by Judge Norman K. Moon on 8/2/2016.
(mab)

10/03/2016 7 NOTICE of Appearance by Margaret Hoehl O'Shea on behalf of Richard D. Holcomb
(O'Shea, Margaret)

10/03/2016 8 NOTICE of Appearance by Nancy Hull Davidson on behalf of All Defendants
(Davidson, Nancy)

10/03/2016 9 MOTION to Dismiss by Richard D. Holcomb. (Davidson, Nancy)

10/03/2016 10 Brief / Memorandum in Support re 9 MOTION to Dismiss . filed by Richard D.
Holcomb. (Attachments: # 1 Exhibit A)(Davidson, Nancy)

10/04/2016 11 PRETRIAL ORDER, CASE REFERRED Magistrate Judge Joel C. Hoppe.. Signed by
Judge Norman K. Moon on 10/04/2016. (mab)

10/06/2016 12 Consent MOTION for Extension of Time to File Response/Reply to Defendant's
Motion to Dismiss Plaintiffs' Complaint by Demetrice Moore, Neil Russo, Damian
Stinnie, Robert Taylor.Motions referred to Judge Joel C. Hoppe. (Blank, Jonathan)

10/06/2016 13 ORDER granting 12 Motion for Extension of Time to File Response/Reply Responses
due by 11/3/2016. Signed by Magistrate Judge Joel C. Hoppe on 10/6/16. (jcj)

10/13/2016 14 Minute Entry for proceedings held before Magistrate Judge Joel C. Hoppe: In
Chambers Conference Call with parties held on 10/13/2016. Court allows 7 additional
days to request changes to 11 pretrial order. (kld)

10/20/2016 15 Joint MOTION to Amend/Correct 11 Pretrial Order, Case Referred to Magistrate
Judge by Demetrice Moore, Neil Russo, Damian Stinnie, Robert Taylor.Motions
referred to Judge Joel C. Hoppe. (Attachments: # 1 Text of Proposed Order to Amend
Pre−Trial Dates)(Ciolfi, Angela)

10/27/2016 16 MOTION for Leave to File Excess Pages by Demetrice Moore, Neil Russo, Damian
Stinnie, Robert Taylor.Motions referred to Judge Joel C. Hoppe. (Attachments: # 1
Text of Proposed Order)(Blank, Jonathan)

10/27/2016 17 ORDER granting 16 Unopposed Motion for Leave to Plaintiff's to File a brief
exceeding twenty−five (25) pages to respond to Defendant's Motion to Dismiss.
Signed by Magistrate Judge Joel C. Hoppe on 10/27/16. (jcj)

10/27/2016 18 NOTICE of Telephonic Hearing: (N)(No Interpreter requested) . Scheduling
Conference Call set for 11/2/2016 01:00 PM before Magistrate Judge Joel C. Hoppe.
Chambers to set up call and email parties dial in instructions. (kld)

11/02/2016 19 ORDER granting 15 Motion to Amend dates in 11 Pretrial Order; Fed.R.Civ.P.26(f)
Conference: No later than January 6, 2017; Initial disclosures under Fed.R.Civ.P.26(a):
No later than January 9, 2017; Plaintiff initial expert disclosure: No later than April 18,
2017; Defendant initial expert disclosure: No later than June 19, 2017; Rebuttal expert:
No later than July 20, 2017; Deadline to complete discovery: 105 days before trial
date; Deadline to file dispositive motions: 100 days before trial date; Deadline for
hearing dispositive motions: 45 days before trial date; Trial set for December 11−15,
2017. Signed by Magistrate Judge Joel C. Hoppe on 11/2/2016. (mab)

11/02/2016 20 Minute Entry for proceedings held before Magistrate Judge Joel C. Hoppe: Scheduling
Conference Call held in chambers on 11/2/2016. (kld)
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https://ecf.vawd.uscourts.gov/doc1/19112936813?caseid=103823&de_seq_num=64&pdf_header=1&pdf_toggle_possible=1


11/03/2016 21 Brief / Memorandum in Opposition re 9 MOTION to Dismiss Plaintiffs' Complaint.
filed by Demetrice Moore, Neil Russo, Damian Stinnie, Robert Taylor. (Blank,
Jonathan)

11/03/2016 22 NOTICE of Appearance by David L. Heilberg on behalf of Naacp (Heilberg, David)

11/03/2016 23 MOTION for Leave to File Amicus Brief by Naacp.Motions referred to Judge Joel C.
Hoppe. (Attachments: # 1 Exhibit Exhibit 1 to Motion, # 2 Exhibit Exhibit A toBrief, #
3 Exhibit Exhibit B to Brief, # 4 Text of Proposed Order)(Heilberg, David)

11/03/2016 24 NOTICE of Hearing: (CR)  Bench Trial set for December 11−15, 2017 09:30 AM in
Charlottesville before Judge Norman K. Moon. Counsel must contact the Clerk's
Office no later than five (5) business days before the scheduled trial date for your
technology needs. (hnw)

11/04/2016 25 ORDER granting 23 Motion for Leave to File brief as amicus curiae; directing clerk to
file the brief and supporting affidavits. Signed by Magistrate Judge Joel C. Hoppe on
11/4/2016. (mab)

11/04/2016 26 Brief in Opposition to 9 MOTION to Dismiss . filed by NAACP. (Attachments: # 1
Affidavit Aaron Bloomfield, # 2 Affidavit Cassius Adair)(mab) Modified on
11/8/2016−corrected spelling of party name (mab).

11/07/2016 27 Brief/Memorandum − Statement of Interest of the United States. filed by UNITED
STATES OF AMERICA. (Giorno, Anthony)

11/09/2016 28 Consent MOTION for Extension of Time to File Response/Reply as to 21 Brief /
Memorandum in Opposition to Defendant's Motion to Dismiss by Richard D.
Holcomb.Motions referred to Judge Joel C. Hoppe. (Baugh, Janet)

11/09/2016 29 Oral ORDER granting 28 Motion for Extension of Time to File Response/Reply.
Defendant's reply brief is due not later than November 22, 2016. Entered by
Magistrate Judge Joel C. Hoppe on 11/9/16. (JCH)

11/22/2016 30 NOTICE by Richard D. Holcomb of Supplemental Authority (Attachments: # 1 Exhibit
Virginia Supreme Court Rule 1:24)(O'Shea, Margaret)

11/22/2016 31 REPLY to Response to Motion re 9 MOTION to Dismiss . filed by Richard D.
Holcomb. (Davidson, Nancy)

11/30/2016 32 Consent MOTION for Extension of Time to File Response/Reply as to 30 Notice
(Other) of Supplemental Authority by Demetrice Moore, Neil Russo, Damian Stinnie,
Robert Taylor.Motions referred to Judge Joel C. Hoppe. (Blank, Jonathan)

12/01/2016 33 ORDER granting 32 Motion for Extension of Time to File Response/Reply to 30
Notice of Supplemental Authority in Support of Defendant's Motion to Dismiss
Responses due by 12/22/2016 Replies due by 1/6/2017.. Signed by Magistrate Judge
Joel C. Hoppe on 12/1/2016. (mab)

12/01/2016 34 NOTICE of Hearing on Motion 9 MOTION to Dismiss : (CR) ( Motion Hearing set
for 2/2/2017 02:00 PM in Charlottesville before Judge Norman K. Moon.), NOTICE
of Hearing: (CR) ( Oral Argument Hearing on NOTICE by Richard D. Holcomb of
Supplemental Authority set for 2/2/2017 02:00 PM in Charlottesville before Judge
Norman K. Moon.) (hnw)

12/22/2016 35 Response re 30 Notice (Other) of Supplemental Authority. filed by Demetrice Moore,
Neil Russo, Damian Stinnie, Robert Taylor. (Blank, Jonathan)

01/06/2017 36 Response re 35 Response, 30 Notice (Other) Reply to Plaintiff's Response in
Opposition to Notice of Supplemental Authority. filed by Richard D. Holcomb.
(O'Shea, Margaret)

01/18/2017 37 NOTICE of Telephonic Hearing: (N)  In Chambers Conference Call set for 2/8/2017
11:00 AM before Magistrate Judge Joel C. Hoppe. Chambers to set up call and email
parties dial in instructions. (kld)

01/24/2017 38 NOTICE of Appearance by Adam John Yost on behalf of Richard D. Holcomb (Yost,
Adam)
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01/24/2017 39 Memorandum in Support of 40 MOTION to Stay Discovery by Richard D. Holcomb.
(Baugh, Janet) Modified on 1/25/2017−changed event type; incorrectly docketed as
motion by counsel (mab).

01/24/2017 40 MOTION to Stay Discovery by Richard D. Holcomb. Motions referred to Judge Joel
C. Hoppe. (Attachments: # 1 Exhibit Plaintiffs' first set of discovery request)(Baugh,
Janet) Modified on 1/25/2017−Modified text; removed link to document 39;
Memorandum in Support of Motion (mab).

01/25/2017 41 Notice of Correction re 39 Memorandum in Support of Motion to Stay 40 , 40
MOTION to Stay; modifications made to docket entries. Memorandum in support of
motion was incorrectly filed as a motion to stay by counsel; Motion to stay text was
modified to remove double language. (mab)

01/30/2017 42 RESPONSE in Opposition re 40 MOTION to Stay . filed by Demetrice Moore, Neil
Russo, Damian Stinnie, Robert Taylor. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3
Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # 8 Exhibit
8)(Blank, Jonathan)

01/30/2017 43 NOTICE by Demetrice Moore, Neil Russo, Damian Stinnie, Robert Taylor re 37
Notice of Hearing Notice to Add Motion to Stay to February 8, 2017 Status Hearing
(Blank, Jonathan)

01/31/2017 44 NOTICE of Telephonic Hearing on Motion 40 MOTION to Stay : (FTR) Telephonic
Motion Hearing set for 2/8/2017 11:00 AM before Magistrate Judge Joel C. Hoppe.
Conference call previously set up and parties have been emailed dial in
instructions.(kld)

02/02/2017 46 Minute Entry for proceedings held before Judge Norman K. Moon: Motion Hearing
held on 2/2/2017 re 9 MOTION to Dismiss filed by Richard D. Holcomb. (Court
Reporter Judy Webb.) (hnw)

02/06/2017 47 REPLY to Response to Motion re 40 MOTION to Stay Discovery. filed by Richard D.
Holcomb. (Yost, Adam)

02/08/2017 48 Minute Entry for proceedings held before Magistrate Judge Joel C. Hoppe: Telephonic
Motion Hearing held on 2/8/2017 re 40 MOTION to Stay discovery filed by Richard
D. Holcomb. (Court Reporter M. Bottiglieri, FTR.) (mab)

02/08/2017 49 ORDER denying 40 Motion to Stay Discovery. Signed by Magistrate Judge Joel C.
Hoppe on 2/8/2017. (mab)

02/08/2017 50 FTR Log Notes for Telephonic Motion Hearing in the Charlottesville Division in CR3
held before Judge Joel C. Hoppe on 2/8/2017. In accordance with 28 USC 753(b), I
certify that I monitored the digital recording of this proceeding and that it is a true and
correct record, that it is sufficiently intelligible when played on the FTR (For the
Record) Player, and that it can be transcribed without undue difficulty. FTR Operator:
Michele Bottiglieri, FTR (mab)

02/09/2017 51 Objections by Defendant Richard D. Holcomb re 49 Order on Motion to Stay (O'Shea,
Margaret)

02/16/2017 52 TRANSCRIPT REQUEST (Expedited−7 calendar days Service) by Damian Stinnie
for Motion to Dismiss held on2/2/2017 before Judge Norman K. Moon. (Judy Webb,
OCR) Transcript Due Deadline will be set when Financial Arrangements are made.
(Blank, Jonathan) Modified on 2/16/2017 − added court reporter's name (bkd).

02/17/2017 53 Financial arrangements made  (Expedited−7 calendar days Service) re 52 Transcript
Request, Transcript due by 2/23/2017. (jw)

02/17/2017 54 Brief/Memorandum in Opposition to Defendant's Objections to the Magistrate Judge's
Order Denying Defendant's Motion to Stay Discovery. filed by Damian Stinnie.
(Attachments: # 1 Exhibit Exhibit A, # 2 Exhibit Exhibit B)(Blank, Jonathan)

02/23/2017 55 TRANSCRIPT of Proceedings: Motion Hearing held on2/2/2017 before Judge
Norman K. Moon. Court Reporter/Transcriber Judy Webb, Telephone number
judyw@vawd.uscourts.gov/540−857−5100 X 5333.NOTICE RE REDACTION OF
TRANSCRIPTS:The parties have seven (7) calendar days to file with the Court a
Notice of Intent to Request Redaction of this transcript. If no such Notice is filed,
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the transcript will be made remotely electronically available to the public without
redaction after 90 calendar days. The policy is located on our website at
www.vawd.uscourts.gov Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Transcriber before the deadline for
Release of Transcript Restriction. After that date it may be obtained through
PACER. Redaction Request due 3/16/2017. Redacted Transcript Deadline set for
3/27/2017. Release of Transcript Restriction set for 5/24/2017. (jw)

03/13/2017 56 MEMORANDUM OPINION. Signed by Judge Norman K. Moon on 3/13/17. (hnw)
(Main Document 56 replaced on 3/15/2017) (mab).

03/13/2017 57 ORDER granting 9 Motion to Dismiss. This case is hereby dismissed without
prejudice for lack of subject matter jurisdiction. The motion to stay discovery and
objections to Magistrate Judge Joel C. Hoppe's Order thereon are Denied as Moot. The
Clerk is hereby directed to strike this case from the active docket of this court. Signed
by Judge Norman K. Moon on 3/13/17. (hnw)

03/13/2017 58 Notice of Cancellation of December 11−15, 2017 Bench Trial (Cancel Court Reporter)
(hnw)

03/15/2017 59 Notice of Correction re 56 Memorandum Opinion; Original document contained
typographical errors and was replaced with corrected Memorandum Opinion. Errors
corrected were: Page 11, line 11, word 12 is corrected from "difference" to "different."
Citations in footnote 38 to "Rule 1:23" are corrected to "Rule 1:24". (mab)

04/10/2017 60 MOTION to Alter Judgment per FRCP 59 and Obtain Relief from Judgment per
FRCP 60 by Demetrice Moore, Neil Russo, Damian Stinnie, Robert Taylor. (Blank,
Jonathan)

04/10/2017 61 Brief / Memorandum in Support re 60 MOTION to Alter Judgment per FRCP 59 and
Obtain Relief from Judgment per FRCP 60 . filed by Demetrice Moore, Neil Russo,
Damian Stinnie, Robert Taylor. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit
3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9 Exhibit
9, # 10 Exhibit 10, # 11 Exhibit 11)(Blank, Jonathan) Modified on 5/22/2017 Docket
entries 61−1 through 61−11 are STRICKEN from the RECORD Pursuant to Order 72
Entered May 22, 2017.(hnw).

04/20/2017 62 TRANSCRIPT REQUEST (COPY *Only applies if original transcript has been
ordered Service) by Richard D. Holcomb for Motions Hearing held onFebruary 2,
2017 reported by Court Reporter Judy Webb before Judge Norman K. Moon.
Transcript Due Deadline will be set when Financial Arrangements are made. (O'Shea,
Margaret)

04/20/2017 63 Transcript Copy Delivered re 62 Transcript Request, (jw)

04/24/2017 64 MOTION to Strike 61 Brief / Memorandum in Support, Exhibits by Richard D.
Holcomb.Motions no longer referred to Judge Joel C. Hoppe. (Davidson, Nancy)
Modified on 4/27/2017 (hnw).

04/24/2017 65 Brief / Memorandum in Support re 64 MOTION to Strike 61 Brief / Memorandum in
Support, Exhibits . filed by Richard D. Holcomb. (Davidson, Nancy)

04/24/2017 66 Brief / Memorandum in Opposition re 60 MOTION to Alter Judgment per FRCP 59
and Obtain Relief from Judgment per FRCP 60 . filed by Richard D. Holcomb.
(Davidson, Nancy)

05/01/2017 67 REPLY to Response to Motion re 60 MOTION to Alter Judgment per FRCP 59 and
Obtain Relief from Judgment per FRCP 60 . filed by Demetrice Moore, Neil Russo,
Damian Stinnie, Robert Taylor. (Blank, Jonathan)

05/08/2017 68 Brief / Memorandum in Opposition re 64 MOTION to Strike 61 Brief / Memorandum
in Support, Exhibits . filed by Demetrice Moore, Neil Russo, Damian Stinnie, Robert
Taylor. (Blank, Jonathan)

05/09/2017 69 NOTICE of Hearing on Motion 60 MOTION to Alter Judgment per FRCP 59 and
Obtain Relief from Judgment per FRCP 60 : (CR)(No Interpreter requested)  Motion
Hearing set for 5/23/2017 12:00 PM in Charlottesville before Judge Norman K. Moon.
(hnw)
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https://ecf.vawd.uscourts.gov/doc1/19113063212?caseid=103823&de_seq_num=200&pdf_header=1&pdf_toggle_possible=1
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05/11/2017 70 NOTICE of Hearing on Motion 64 MOTION to Strike 61 Brief / Memorandum in
Support, Exhibits : (CR)(No Interpreter requested)  Motion Hearing set for 5/23/2017
12:00 PM in Charlottesville before Judge Norman K. Moon. (hnw)

05/15/2017 71 REPLY to Response to Motion re 64 MOTION to Strike 61 Brief / Memorandum in
Support, Exhibits . filed by Richard D. Holcomb. (Yost, Adam)

05/22/2017 72 ORDER granting Defendants' 64 Motion to Strike. Docket entries 61 −1 through 61
−11 are Stricken from the record. Order denying Plaintiffs' 60 Motion for
reconsideration. Signed by Judge Norman K. Moon on 5/22/17. (hnw)

05/22/2017 73 Notice of Cancellation of May 23, 2017 Motion Hearing schedule at 12:00 pm in
Charlottesville before the Hon. Norman K. Moon (Cancel Court Reporter) (hnw)

06/14/2017 74 NOTICE OF APPEAL as to 72 Order on Motion to Alter Judgment, Order on Motion
to Strike, 57 Order on Motion to Dismiss, by Demetrice Moore, Neil Russo, Damian
Stinnie, Robert Taylor. Filing fee $ 505, receipt number 0423−2694355. (Blank,
Jonathan)

06/15/2017 75 Transmittal of Notice of Appeal to 4CCA re 74 Notice of Appeal,
 NOTE: The Docketing Statement and Transcript Order Form are available on the 4th
Circuit Court of Appeals website at www.ca4.uscourts.gov.If CJA24 form(s) are
applicable, you must submit a separate Auth−24 for each court reporter from whom
you wish to order a transcript through the District Court's eVoucher system. (jcj)

06/16/2017 76 NOTICE of Docketing Record on Appeal from USCA re 74 Notice of Appeal, filed by
Damian Stinnie, Demetrice Moore, Neil Russo, Robert Taylor. USCA Case Number
17−1740. Case Manager Tony Webb (hnw)

07/21/2017 77 STIPULATION re 61 Brief / Memorandum in Support,, Concerning Correction of
Exhibits Attached to the Memorandum in Support of Plaintiffs' Rule 59 and 60 Motions
by Damian Stinnie (Attachments: # 1 Exhibit Exhibit A)(Blank, Jonathan)
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

 
(Charlottesville Division) 

__________________________________________ 
       ) 
       ) 
DAMIAN STINNIE,     ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR, and    ) 
NEIL RUSSO,     ) 
       ) 
Individually, and on behalf of all others  ) 
similarly situated     ) 
       ) 
 Plaintiffs,     ) 
       ) 
  v.     ) 
       ) Civ. No: _______________ 
RICHARD D. HOLCOMB,    ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES     ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 

CLASS ACTION COMPLAINT 
 
 

Preliminary Statement 
 

1. The Plaintiffs in this lawsuit are indigent Virginia residents who have suffered 

indefinite suspension of their driver’s licenses for failure to pay court costs and fines that they 

could not afford.  

2. The Commonwealth of Virginia relies upon driver’s license suspension to coerce 

payment of money owed to the courts.  

3. Those who can afford to pay, generally do.   
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4. For those who cannot pay, suspension of their driver’s licenses is automatic and 

mandatory upon default, without inquiry into the reasons for nonpayment, or consideration of the 

debtor’s financial circumstances.  

5. Hundreds of thousands of people have lost their licenses simply because they are 

too poor to pay, effectively depriving them of reliable, lawful transportation necessary to get to 

and from work, take children to school, keep medical appointments, care for ill or disabled 

family members, or, paradoxically, to meet their financial obligations to the courts.   

6. The named Plaintiffs, Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil 

Russo (collectively, “the Plaintiffs”), for themselves individually and on behalf of a class of 

additional unnamed plaintiffs similarly situated (“Class” or “Class Members”), submit this 

Complaint seeking declaratory and injunctive relief against Defendant Richard D. Holcomb, in 

his official capacity as Commissioner of the Virginia Department of Motor Vehicles (DMV), to 

address and remedy the systemic, pervasive, and ongoing failure of the Commonwealth to 

provide basic protections afforded by the Due Process and Equal Protection Clauses of the 

United States Constitution before taking the harsh enforcement measure of suspending driver’s 

licenses against indigent people whose poverty prevents them from paying debts owed to courts. 

7. The Plaintiffs seek relief from the Commonwealth’s unconstitutional scheme that 

unfairly punishes them for being poor. 

 
Jurisdiction and Venue 

8. The named Plaintiffs bring this action pursuant to 42 U.S.C. § 1983 and the 

Fourteenth Amendment to the United States Constitution.  

9. This Court has jurisdiction pursuant to 28 U.S.C. § 1331, because this action 

arises under the Constitution and laws of the United States, and pursuant to 28 U.S.C. § 
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1343(a)(3), because it seeks to redress the deprivation, under color of State law, of rights, 

privileges, and immunities secured to the named Plaintiffs and Class Members by the 

Constitution and laws of the United States.  

10. This Court has authority to grant declaratory and injunctive relief pursuant to 28 

U.S.C. §§ 2201 and 2202 and Rules 57 and 65 of the Federal Rules of Civil Procedure.  

11. Venue is proper pursuant to 28 U.S.C. § 1391(b) because a substantial part of the 

events or omissions giving rise to the named Plaintiffs’ claims occurred in this judicial district, or 

a substantial part of the property that is the subject of this action (namely, Plaintiffs’ driver’s 

licenses) is situated in this judicial district.  

 
Parties 

Plaintiffs 

12. Plaintiff Damian Stinnie is a 24-year-old African American man who lives in 

Charlottesville, Virginia.   

13. Mr. Stinnie is indigent within the meaning of Va. Code § 19.2-159. 

14. Plaintiff Demetrice Moore is a 33-year-old African American woman who lives in 

Richmond, Virginia.   

15. Ms. Moore is indigent within the meaning of Va. Code § 19.2-159. 

16. Plaintiff Robert Taylor is a 28-year-old African American man who lives in 

Richmond, Virginia.   

17. Mr. Taylor is indigent within the meaning of Va. Code § 19.2-159. 

18. Plaintiff Neil Russo is a 61-year-old white man who lives in Fluvanna County, 

Virginia.  

19.  Mr. Russo is indigent within the meaning of Va. Code § 19.2-159. 
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Defendant 

20. Defendant Richard D. Holcomb is the Commissioner of the Virginia Department 

of Motor Vehicles (“the DMV”).   

21. Mr. Holcomb is sued in his official capacity as Commissioner of the DMV. 

22. The DMV is the entity responsible for the issuance, suspension, and revocation of 

driver’s licenses.  

23.  As Commissioner of the DMV, Mr. Holcomb is the chief executive officer 

responsible for the supervision and management of the DMV and has authority to do all acts 

necessary or convenient to carry out the powers and duties of the DMV.  Va. Code Ann. §§ 46.2-

200-224.  

24. At all times relevant to the events, acts, and/or omissions alleged in this 

Complaint, Mr. Holcomb has acted under color of State law, pursuant to his authority and 

responsibility as an official of the Commonwealth of Virginia. 

Facts 

Introduction 

25. In order to fund its basic operations, the Commonwealth has steadily increased 

the amounts that may be taxed as costs against convicted criminal and traffic defendants and 

tacked on various additional fees.  

26. Assessments against criminal and traffic court defendants have risen from $281.5 

million in fiscal year 1998 to $618.8 million in 2014.  Compensation Board, FY 2014 Fines & 

Fees Report 2 (2015), 

http://leg2.state.va.us/dls/h&sdocs.nsf/By+Year/RD1792016/$file/RD179.pdf. 
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27. Indigent defendants who, because of their inability to afford a lawyer, are 

appointed an attorney to represent them, are required to reimburse the state for their lawyer’s 

fees, which can easily run into thousands of dollars.   

28. In addition to these and other costs, convicted defendants may also be assessed 

fines, restitution, and other penalties. 

29. Pursuant to § 46.2-395 of the Code of Virginia, the failure of a person to pay 

fines, costs, forfeitures, restitution, or penalties (collectively, “court debt”) assessed against him 

or her in a criminal or traffic proceeding automatically results in the indefinite suspension of the 

person’s driver’s license.  See H.J. 69, 2016 Gen. Assembly, Reg. Sess. (Va. 2016). 

30. The possession of a valid driver’s license is often essential for people to secure 

and maintain employment, and the loss of a driver’s license often results in hardship for 

individuals and their families.  Id. 

31. Research has consistently found that having a driver’s license can be crucial to an 

individual’s ability to maintain a job, pursue educational opportunities, and care for family.  See 

“Letter to Colleague” from Vanita Gupta & Lisa Foster, U.S. Department of Justice (Mar. 14, 

2016), https://www.justice.gov/crt/file/832461/download.   

32. Each year since fiscal year 2010, the Virginia DMV issued more than 360,000 

orders of suspension for failure to pay court costs and fines.  

33. Currently, more than 940,000 people have a suspended license for nonpayment of 

court costs and fines. 

34. Suspended licenses can trap the poor in an impossible situation: inability to 

reinstate their licenses without gainful employment, yet inability to work without a license. 
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35. Paying off court debt is particularly hard for the nearly one million people living 

below the federal poverty threshold in Virginia and the many thousands of others living just 

above it.   

36. Suspending licenses as a means of debt collection also puts public safety at risk, 

because law enforcement resources are devoted to stopping, investigating, and prosecuting 

suspended drivers who do not present a danger behind the wheel instead of pursuing individuals 

who do present a danger behind the wheel. 

37. Public safety also is put at risk when formerly incarcerated persons leave prison 

or jails with licenses that are suspended due to court debt, and who therefore often have no 

source of legal, reliable transportation for finding and maintaining a job.   

The Named Plaintiffs’ Debts 

38. Each of the named Plaintiffs is currently suffering under the indefinite suspension 

of his or her driver’s license for failure to pay money owed to the Commonwealth’s courts. 

39. The Plaintiffs’ licenses were suspended by the Defendant immediately upon their 

default, without any inquiry into their individual financial circumstances, or the reasons 

underlying their failure to pay. 

40. The Defendant will not reinstate the Plaintiffs’ licenses until they satisfy their 

court debt entirely, or obtain payment plans from each court to which they are indebted. 

41. The Plaintiffs are not able to enter into or maintain payment plans with each court 

in which they owe because they cannot afford the one-size-fits-all terms that do not take into 

account their individual financial circumstances. 

42.  The Plaintiffs were not offered community service, or any other alternatives that 

would enable them to reinstate their licenses, and are not eligible for restricted licenses. 
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43. Should the Plaintiffs ever become eligible to reinstate their licenses, they would 

first have to pay to the Defendant a reinstatement fee of at least $145. 

44. The Plaintiffs would pay their debts and reinstate their licenses if they could 

afford to do so, but have been unable to acquire the resources to pay and have suffered 

considerable hardship as a result. 

45. The Plaintiffs’ debts continue to increase daily, as interest accrues at an annual 

rate of 6%. 

Damian Stinnie 

46. Plaintiff Damian Stinnie is 24 years old.   

47. Along with his twin brother, Mr. Stinnie grew up in the foster care system in 

Virginia.   

48. Mr. Stinnie graduated from high school with a 3.9 GPA.   

49. Mr. Stinnie and his twin have lived together since they both aged out of foster 

care in 2010. 

50. In 2012, Mr. Stinnie was working nearly full-time at Walmart as a retail sales 

clerk. 

51. Mr. Stinnie earned close to minimum wage with no benefits.   

52. Mr. Stinnie lost this job in December 2012.    

53. During the time he was searching for new employment, Mr. Stinnie received four 

traffic citations: two in Henrico General District Court (“GDC”) and two in Goochland GDC. 

54. In April 2013, after four months of job-searching, Mr. Stinnie found a job as a 

retail sales clerk at the clothing store Abercrombie & Fitch.   
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55. Mr. Stinnie’s hours varied, but he consistently worked less than full time and 

always earned minimum wage.   

56. At most, Mr. Stinnie earned approximately $300 per week. 

57. At three separate hearings on different dates between April 2013 and July 2013, 

Mr. Stinnie was convicted on three of the four traffic citations. 

58. The courts did not give Mr. Stinnie any jail time as a result of these convictions. 

59. However, the convictions did result in $314 in fines and $187 in costs owed to 

Henrico GDC and $400 in fines and $101 in costs owed to Goochland GDC.  

60. In Goochland, the Goochland GDC found Mr. Stinnie in compliance on one of the 

two charges, but nevertheless ordered him to pay $10 in costs.   

61. All told, the four traffic charges resulted in obligations to pay $1,002.00 in costs 

and fines, equaling nearly three weeks or more of wages at Mr. Stinnie’s new job, depending on 

how many hours he was given.   

62. At the time these fines and costs were assessed, no court inquired into his ability 

to pay or took into account the debts he owed to the other court. 

63. Mr. Stinnie was not able to pay any of these costs and fines within thirty days.   

64. Neither court informed Mr. Stinnie of any alternative options for payment, such as 

installment or deferred payment plans or community service. 

65. Upon information and belief, the Goochland County GDC notified the Defendant 

of Mr. Stinnie’s default. 

66. On May 20, 2013, the Defendant suspended his driver’s license for nonpayment 

of the $501.00 in costs and fines imposed on April 15, 2013.   
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67. The Defendant did not offer Mr. Stinnie an opportunity to demonstrate that he 

was unable to pay either before or after suspending his license. 

68. On May 27, 2013, Mr. Stinnie was stopped by police and cited for violating Va. 

Code § 46.2-301, driving with a suspended license.  

69. At the time, Mr. Stinnie did not know his license was suspended.   

70. Mr. Stinnie received a summons to appear in Chesterfield GDC on September 19, 

2013. 

71. On September 11, 2013, Mr. Stinnie was diagnosed with lymphoma.   

72. Mr. Stinnie began receiving treatment immediately, including chemotherapy.   

73. On September 19, 2013, and while Mr. Stinnie was in the hospital, the 

Chesterfield GDC found him guilty in absentia of driving with a suspended license.   

74. The court ordered Mr. Stinnie to pay costs of $117.00, including a $35 trial in 

absence fee, and a fine of $150.00.   

75. Upon information and belief, the court did not assess Mr. Stinnie’s ability to pay.   

76. In November 2013, Mr. Stinnie left the hospital and moved in with his former 

foster parents in Louisa County.   

77. From November 2013 through the present, Mr. Stinnie has undergone numerous 

medical treatments, including chemotherapy and radiation and a stem cell transplant during the 

summer of 2014. 

78. Following the stem cell transplant, Mr. Stinnie’s health improved but remained 

fragile.  
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79.  Mr. Stinnie and his brother moved in with his great aunt in Charlottesville to be 

closer to UVA Hospital, until they secured charitable donations to get temporary housing of their 

own in the Charlottesville area.   

80. However, between April and June 2015 the brothers were not able to find 

housing, even with this assistance.   

81. While they were looking for somewhere to stay permanently, they bounced 

around among the homes of friends and family members.   

82. During this time, the brothers lacked a way to travel from bed to bed because they 

had no access to a vehicle of their own.   

83. The brothers pooled their resources to enter into a financing agreement to 

purchase a used car, which they used to travel between temporary places of residence and 

medical appointments.   

84. Mr. Stinnie’s brother used the car to travel to and from the limited work he was 

able to find, mostly doing odd jobs.   

85. Occasionally, the brothers had to sleep in the car when they were unable to find 

another place to stay for the night. 

86. In July 2015, Mr. Stinnie and his brother entered a housing assistance program 

with The Haven, a homelessness services agency in Charlottesville.   

87. Due to Mr. Stinnie’s still fragile health and homelessness, he received a slot in a 

program that guaranteed housing assistance for a year.   

88. Mr. Stinnie and his brother have used that program to rent an apartment in 

Charlottesville from July 2015 until the present. 
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89. On January 1, 2016, Mr. Stinnie was pulled over at 5:00 AM for speeding on 

Interstate 64.   

90. Mr. Stinnie was driving home after visiting friends and family for the holiday 

with his brother.   

91. The officer cited Mr. Stinnie for reckless driving and driving with a suspended 

license.   

92. On January 8, 2016, the Albemarle County GDC found Mr. Stinnie to be indigent 

under Va. Code § 19.2-159 and appointed a lawyer to represent him on the charge of driving 

with a suspended license, which is a class 1 misdemeanor and carries the possibility of 

incarceration for up to a year.   

93. On January 19, 2016, Mr. Stinnie pled guilty to reckless driving and driving while 

suspended.   

94. For the driving while suspended conviction, the court ordered: (1) a period of 

incarceration for 30 days, with 26 days suspended; (2) a period of driver’s license suspension for 

90 days; and (3) payment of $151.00 in costs.   

95. The court did not order any fines.  

96. For the reckless driving conviction, the court ordered $96.00 in fines and $10 in 

costs, but no jail time.  

97.  The court ordered Mr. Stinnie to pay these costs and fines—totaling over 

$250.00—even though it had already determined he was indigent and too poor to pay for a 

lawyer to defend him.   

98. As is standard practice in this court anytime it orders a defendant who appears in 

court to pay costs and fines, the court gave Mr. Stinnie 90 days to pay in full.   
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99. Mr. Stinnie did not receive any information about alternative payment 

arrangements. 

100. As a result of his conviction, Mr. Stinnie served a weekend in the regional jail.   

101. Mr. Stinnie was not able to timely pay the costs and fines he owed from the 

convictions in Albemarle. 

102. Upon information and belief, the Albemarle County GDC notified the Defendant 

of Mr. Stinnie’s default. 

103. On April 19, 2016, the Defendant suspended Mr. Stinnie’s driver’s license for 

nonpayment of the $257 in costs and fines imposed on January 19, 2016.   

104. The Defendant did not offer Mr. Stinnie an opportunity to demonstrate that he 

was unable to pay either before or after suspending his license. 

105. For the past several years, Mr. Stinnie’s only sources of income have been food 

stamps and Supplemental Security Income (“SSI”), a federal program intended to help people 

with serious disabilities who have little or no income to meet their basic needs of food, clothing, 

and shelter.   

106. At most, Mr. Stinnie’s SSI payment has reached approximately $750 per month, 

but at times he has received half this amount to account for housing assistance.   

107. Currently, Mr. Stinnie’s housing assistance does not include utility subsidies, and 

so a portion of his limited income must go towards paying for electricity.   

108. In addition, except for the $16 in food stamps he receives monthly, Mr. Stinnie 

must also cover all of his food and other expenses associated with daily living. 

109. Mr. Stinnie also owes approximately $5,000 on the used car.  
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110. Mr. Stinnie frequently misses his monthly car payments of $250, but knows that 

he may have to use it for shelter should he be unable to find housing once his current placement 

ends in July 2016. 

111. As of the filing of this Complaint, Mr. Stinnie owes at least $1,531 in fines and 

costs to GDCs in Albemarle, Chesterfield, Goochland and Henrico.   

112. Mr. Stinnie has been and still is unable to get on a payment plan in any of these 

courts because they each have highly restrictive payment plan policies that prevent his entry.  

113. Goochland GDC does not allow payment plans for debts as old as his.   

114. Henrico GDC requires him to pay 20% of the total amount he owes in order to 

receive a 60-day payment extension, subject to another 60-day extension if he is able to pay 

another 20% of the total.   

115. Additionally, Mr. Stinnie’s debts in Henrico have been sent to a collection 

agency, and collection agencies have no authority to certify the debtor’s eligibility for license 

reinstatement to DMV.   

116. Chesterfield GDC requires 10% down to receive an additional 90 days to pay, 

which is based not on his ability to pay but instead on the size of his debt.   

117. Albemarle GDC requires a $10 fee to get a six-month extension on payment, 

subject to court approval. 

118. Mr. Stinnie is not eligible for a restricted license because he is not employed, a 

prerequisite for obtaining a restricted license.  

Demetrice Moore 

119. Plaintiff Demetrice Moore is 33 years old and a resident of Richmond, Virginia. 
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120. Ms. Moore is the mother of two children, who are both minors, reside with her, 

and depend upon her for support.  

121. Ms. Moore was convicted in 2002 in Chesterfield County Circuit Court of grand 

larceny, and later in 2002 of a show cause associated with this same conviction.   

122. She served the jail time to which she was ordered.   

123. As a result of the 2002 conviction, Ms. Moore was not ordered to pay any 

restitution or fines, but she was assessed court costs. 

124. The biggest component of court costs was reimbursement for the cost of the 

lawyers that were appointed to represent her because she was indigent.  

125. At sentencing, the court did not assess Ms. Moore’s ability to pay these costs.           

126. In or around 2004, Ms. Moore relocated from Virginia to New York, and then 

returned to Virginia in or around 2010. 

127. Ms. Moore held a valid New York driver’s license. 

128. Once she returned to Virginia, Ms. Moore requested and obtained a compliance 

summary from the Defendant so that she could learn what she needed to do to obtain a Virginia 

driver’s license. 

129. The compliance summary stated that Ms. Moore was ineligible to drive in 

Virginia.  Upon information and belief, the Defendant suspended Ms. Moore’s eligibility to drive 

due to Ms. Moore’s inability to pay the 2002 court debt. 

130. Upon information and belief, the Defendant did not assess Ms. Moore’s ability to 

pay before or after suspending her license.   

131. Since returning to Virginia, Ms. Moore has attempted to maintain employment in 

support of her family. 
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132. Her employment has included work as a sales associate (clerk) at 7-11, and, more 

recently, as an in-home certified nursing assistant (CNA) providing care for elderly or disabled 

people in their homes. 

133. Ms. Moore’s most recent placement as an in-home CNA was 30 hours per week 

for $8 per hour. 

134. Ms. Moore’s work as an in-home CNA required her to drive extensively 

throughout Chesterfield County, Virginia, to private residences. 

135. Public transportation is limited in Chesterfield County. 

136. Ms. Moore has been convicted several times of driving on a suspended license. 

137. Each of these convictions – rooted in Ms. Moore’s suspension for inability to pay 

court debt – has placed additional court debt on Ms. Moore. 

138. When she has faced jail time on driving while suspended charges, Ms. Moore has 

regularly qualified for court-appointed counsel on the basis of her limited income; yet, no court 

took her indigence into account when assessing costs and fines or before notifying the Defendant 

that she had defaulted.     

139. When she inquired at Chesterfield County Circuit Courts about payment options, 

a representative at the court clerk’s office told her that they maintained a one-size-fits-all 

payment plan of at least $100 per month.   

140. Ms. Moore cannot afford the Chesterfield County Circuit Court plan.     

141. Ms. Moore filled out a CC-1379 form in Chesterfield County Circuit Court on 

January 8, 2016, which set up a payment plan of $100 per month effective on that date. 

142. No consideration of Ms. Moore’s ability to pay was made, either at the time of 

setting up this payment plan or otherwise in conjunction with establishing it. 
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143. She has since defaulted, due to her inability to keep up with these payments. 

144. The notice (“Deferred Payment or Installment Payment Plan Order Conditions”) 

that the Chesterfield Circuit Court provided to her states that, if she defaults, “[her] license will 

be suspended and [her] license will not be reinstated until [her] entire fines, costs, forfeitures, 

restitution and/or penalties are paid in full.” 

145. In Chesterfield County General District Court, Ms. Moore was told that a 

payment plan would require payment of at least $100 per month for that court. 

146. Ms. Moore is unable to make such payments. 

147. Ms. Moore is currently saddled with substantial debt, in addition to her debt 

related to unpaid court costs.   

148. Ms. Moore accrued $35,000 in student loan debt that she borrowed in pursuit of a 

medical assistant degree, and additional debt to obtain a vehicle to make her employment-related 

travel possible.   

149. As of the date of filing this complaint, and in addition to this debt, Ms. Moore 

owes approximately $4,467.08 in costs and fines (and associated interest) to various Virginia 

courts, including Chesterfield County GDC, Chesterfield County Circuit Court, Hanover County 

GDC, and Richmond City GDC.   

150. Ms. Moore’s most recent conviction for driving on a suspended license was from 

Chesterfield County GDC on April 7, 2016. 

151. Upon information and belief, Chesterfield County General District Court notified 

the Defendant of Ms. Moore’s default. 

152. On or about May 6, 2016, the Defendant suspended Ms. Moore’s driver’s license 

for nonpayment of the $232 in costs imposed on April 7, 2016. 
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153. The Defendant did not offer Ms. Moore an opportunity to demonstrate that she 

was unable to pay either before or after suspending her license. 

154. Ms. Moore was incarcerated for 23 days as a result of this conviction. 

155. After she was released from jail, she stopped driving, as she does not want to risk 

even more incarceration and additional costs and fines for driving while suspended. 

156. Ms. Moore does not currently have a job. 

157. Ms. Moore cannot take in-home CNA placements in Chesterfield County, because 

she cannot get to the clients’ homes anymore based on her decision not to drive and be convicted 

again for driving on a suspended license, rooted in her inability to pay.  

158. Ms. Moore’s family’s sole sources of income now are her daughter’s SSI check 

(roughly $731 per month) and a monthly allocation of food stamps. 

Robert Taylor 

159. Plaintiff Robert Taylor is 28 years old, a resident of Richmond, Virginia, and a 

veteran who enlisted with the National Guard in 2008 at age twenty.  

160. In 2011, Mr. Taylor left the National Guard.   

161. Mr. Taylor worked for a temporary work agency from January 2012 through May 

2013, and then attended classes at Virginia Commonwealth University (“VCU”) from fall 2013 

through May 2014 in pursuit of his bachelor’s degree.  

162. In 2014, Mr. Taylor encountered problems with coordinating financial aid to 

continue his schooling.   

163. Mr. Taylor dropped out of school and sought employment so that he could 

continue paying his rent. 
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164. In 2014, Mr. Taylor secured a new part-time job as a customer service 

representative with T-Mobile.   

165. As part of his part-time job with T-Mobile, he was given 18 to 34 hours per week 

and was paid $9.62 per hour, and later (and at most) $9.93 per hour.  

166. On April 20, 2014, Mr. Taylor was pulled over and cited for running a red light.   

167. Mr. Taylor was also cited for driving on a license that was suspended for unpaid 

court debt related to a 2013 conviction for improper license plates. 

168. On May 5, 2014, Mr. Taylor managed to have his driver’s license reinstated. 

169. On July 9, 2014, Mr. Taylor was found guilty of the April 20, 2014, driving on a 

suspended license charge.   

170. This conviction triggered additional court debt, which Mr. Taylor was unable to 

pay, as well as a statutory license suspension period of ninety days associated with his prior 

inability to pay court debt (and the resulting suspension of his driver's license).   

171. The court did not assess Mr. Taylor’s ability to pay at sentencing.   

172. When Mr. Taylor inquired about payment options, and informed the court of his 

limited income, the representative at the court clerk’s office suggested to him that they 

maintained a one-size-fits-all payment plan.   

173. Mr. Taylor could not afford this plan.     

174. On August 8, 2014, Defendant suspended Mr. Taylor’s driver’s license, based on 

his inability to pay the July 9, 2014, court debt.   

175. The Defendant did not assess Mr. Taylor’s ability to pay before or after 

suspending his license.   
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176. On October 9, 2014, Mr. Taylor was found guilty of the red light charge arising 

on April 20, 2014.   

177. He was not able to pay the resulting court costs and fines within 30 days and was 

not offered a payment plan that he could afford.   

178. Upon information and belief, the Richmond City GDC notified the Defendant of 

Mr. Taylor’s default. 

179. On November 14, 2014, the Defendant again suspended Mr. Taylor’s driver’s 

license for nonpayment of the $192 in costs and fines imposed on October 9, 2014.   

180. The Defendant did not offer Mr. Taylor an opportunity to demonstrate that he was 

unable to pay either before or after suspending his license. 

181. In March 2015, Mr. Taylor finally saved enough money to pay off his debts 

related to the traffic ticket (October 2014) and the driving while suspended conviction (July 

2014) in Richmond City GDC, and paid these debts. 

182. However, Mr. Taylor could not reinstate his license due to two additional 

convictions for driving on a suspended license that he received before he could pay in full.  

183.  Those convictions resulted in additional court costs and fines that Mr. Taylor 

could not afford, causing the Defendant to log additional orders of suspension for nonpayment 

against Mr. Taylor's license. 

184. Mr. Taylor lost his job at T-Mobile in November 2015, due to exhaustion of a 

medical leave of absence. 

185. Mr. Taylor has not had a regular income since June 2015, when he first took 

medical leave, and has had to rely on the kindness of friends to put a roof over his head.  
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186. Mr. Taylor is currently saddled with substantial debt, in addition to his debt 

related to unpaid court debt.   

187. Mr. Taylor has accumulated approximately $5,000 in medical expenses from 

emergency room visits and other hospitalizations during particularly debilitating episodes of 

mania or depression associated with bipolar disorder.   

188. Additionally, he accrued $13,000 in student loan debt that he borrowed to attend 

VCU.   

189. Mr. Taylor’s entire 2015 federal tax refund was withheld for payment toward his 

educational debt; however, Mr. Taylor still owes nearly $10,700 on his student loans.   

190. Mr. Taylor has approximately $5,000 to $6,000 of outstanding credit card debt. 

191. In addition to these debts, Mr. Taylor owes approximately $4,386 in costs and 

fines (and associated interest) to various Virginia courts, including Arlington GDC, Chesterfield 

County GDC, Henrico County GDC, and Richmond City Circuit Court.   

192. Mr. Taylor has been unable to get on a payment plan in the courts in which he 

owes because he cannot afford their one-size-fits-all terms.   

193. For example, Mr. Taylor attempted to a secure a payment plan with the Henrico 

County GDC, but was told that he was required first to make a substantial down payment before 

a structured payment plan would be put in place.   

194. Mr. Taylor could not afford this initial lump sum payment, and he was denied any 

payment scheme that he could realistically afford.   

195. Similar barriers to payment plans exist in Chesterfield County GDC and 

Richmond City Circuit Court.  
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196. Without a driver’s license, Mr. Taylor has been unable to obtain employment 

because of difficulties getting to and from job interviews outside of Richmond and because he 

cannot guarantee prospective employers that he will have reliable transportation if hired.   

197. For example, in January 2016, Mr. Taylor applied for a position at an AT&T 

service location as a customer representative.   

198. The position would have been compensated with an annual salary and 

comprehensive employee benefits.   

199. However, Mr. Taylor could not find a way to travel to the interview in Colonial 

Heights, Virginia, and he was not hired. 

200. Mr. Taylor received a tentative job offer from CVS in or about March 2016 to 

work in one of its stores, but was declined after a background check revealed a pending driving 

while suspended case against him.   

201. Due to Mr. Taylor’s lack of employment, he does not qualify for a restricted 

license.   

202. Mr.  Taylor has qualified as indigent since at least 2014, and remains so as of the 

date of filing this complaint.  

203. When he has appeared in court facing the possibility of jail time on driving while 

suspended charges pending against him, he has qualified repeatedly in multiple jurisdictions for 

court-appointed counsel on the basis of his limited income.  

204. Despite finding him eligible for court-appointed counsel, multiple courts assessed 

costs and fines against him without taking his ability to pay into account.   
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205. Each time the Defendant was notified by a court that Mr. Taylor had defaulted, 

the Defendant noted an additional order of suspension against Mr. Taylor’s license without 

conducting any inquiry into the reasons for his default, including Mr. Taylor’s ability to pay. 

206. In January 2016, Mr. Taylor was again convicted of driving while suspended, as 

well as an accompanying failure to appear.   

207. Because he had several prior convictions for driving on a suspended license 

(rooted in his inability to pay court debt), he faced a mandatory minimum of ten days in jail 

under Virginia law.   

208. Because he faced jail time and qualified as indigent, he was assigned a public 

defender.   

209. The judge imposed jail time on Mr. Taylor, as is required by Virginia law, which 

imposes a mandatory minimum term of confinement of ten days for third and subsequent 

convictions for driving on a suspended license.  

210.  Mr. Taylor appealed his two convictions in Richmond City GDC to the 

Richmond City Circuit Court, lost, and was sentenced to twenty days in jail. 

211. The Richmond City Circuit Court also assessed $750 in additional costs. 

212. Without a driver’s license, Mr. Taylor cannot obtain or maintain stable 

employment and will likely remain indigent into the foreseeable future and incapable of making 

payments against his court debt. 

Neil Russo 
 

213. Plaintiff Neil Russo is a 61-year-old cancer survivor who suffers from Wilson’s 

disease.   
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214. For Mr. Russo, Wilson’s disease and its treatment has led to kidney problems, 

weight gain, chronic fatigue, and daily pain. 

215. Mr. Russo’s only income is a monthly check from the Social Security Disability 

Insurance program for $482.   

216. Mr. Russo uses this money exclusively to buy food and pay other personal 

expenses, such as clothing and other items necessary for daily living. 

217. In 2006, Mr. Russo was working as a chef at the National Counterterrorism 

Center in McLean, Virginia, when he was diagnosed with stage 3 prostate cancer.   

218. This resulted in a radical prostatectomy, which was complicated by his Wilson’s 

disease, and ongoing medical treatment that continues today.  

219. By late 2006, Mr. Russo had lost his job, was struggling to pay his bills, and had 

accumulated over $300,000 in medical debt.   

220. Mr. Russo was still contractually obligated by a lease agreement to pay $1,000 a 

month in rent.   

221. Mr. Russo also had outstanding credit card debt of $5,000 and outstanding student 

loan debt of $12,000.   

222. Mr. Russo also maintained private medical insurance costing $375 per month, 

necessary to defray some of the costs of his cancer treatment.   

223. Mr. Russo had zero income and few prospects of being gainfully employed 

because of his ongoing serious medical condition. 

224. Since late 2006, Mr. Russo has been convicted of several criminal and traffic 

offenses:  obtaining money by false pretenses (Va. Code § 18.2.178); receiving stolen property 

(Va. Code § 18.2-108); issuing bad checks (Va. Code § 18.2-181); assault and battery against a 
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household member (Va. Code § 18.2-57.2); speeding to elude (Va. Code § 46.2-817); and 

driving without an operator’s license (Va. Code § 46.2-300).   

225. For each offense, Mr. Russo was ordered to pay costs and fines that he could not 

afford. 

226. At no point did any court consider Mr. Russo’s individual financial 

circumstances, or whether he was indigent as defined by Va. Code § 19.2-159 when assessing 

these costs and fines. 

227. For each outstanding debt, the Defendant suspended Mr. Russo’s license 

indefinitely.   

228. At no point did the Defendant assess Mr. Russo’s ability to pay his costs and fines 

before or after suspending his license. 

229. Mr. Russo was charged in Fairfax County with driving with a suspended license 

on July 30, 2013. 

230. Mr. Russo was represented by a court-appointed attorney in connection with this 

charge. 

231. On December 17, 2013, Fairfax GDC found Mr. Russo guilty under Va. Code § 

46.2-300 of driving without an operator’s license, a class 2 misdemeanor. 

232. The court sentenced him to pay a fine of $150, and costs totaling $202, even 

though the court had already determined he was indigent for purposes of eligibility for a court-

appointed attorney. 

233. The costs imposed include the Fixed Misdemeanor fee ($61), Internet Crimes 

Against Children fee ($10), Local Training Academy fee ($1), and a Courthouse Security fee 

($10). 

Case 3:16-cv-00044-NKM-JCH   Document 1   Filed 07/06/16   Page 24 of 55   Pageid#: 24 
JA33

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 40 of 383



234. The court also imposed a fee of $120 for a court-appointed attorney. 

235. Additionally, the court sentenced him to jail for 90 days, which was suspended for 

a period of 12 months. 

236. Additionally, the court suspended his driver’s license for a period of 90 days. 

237. The court did not inquire into Mr. Russo’s ability to pay the costs and fines. 

238. As of the date of filing this Complaint, Mr. Russo owes debts approaching $5,000 

in costs and fines to various Virginia courts, including Arlington Circuit Court, Fairfax County 

Circuit Court, Fairfax County GDC, Fairfax County Juvenile and Domestic Relations Court, and 

Loudoun County Circuit Court.   

239. A portion of this outstanding balance is derived from fines associated with driving 

with a suspended license. 

240. The Defendant will not reinstate Mr. Russo’s driver’s license unless he pays his 

various court debts in full or convinces each separate court to enter into a payment plan, and pays 

the license reinstatement fee and the “multiple order” fee required by the Defendant.   

241. Mr. Russo was able to obtain a payment plan with Fairfax on July 20, 2009, in 

which he was required to pay $50 per month.   

242. Mr. Russo defaulted on this plan shortly after he entered into it, due to the 

relatively high monthly payment and his very limited income. 

243. In 2014, Mr. Russo inquired about a monthly payment plan from Arlington 

Circuit Court.   

244. At the time and presently, the Arlington Circuit Court payment plan policy 

required (and continues to require) a minimum monthly payment of $100. 

245. At the time and at present, Mr. Russo was and is unable to pay $100 monthly. 
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246. Mr. Russo pays Arlington Circuit Court $25 per month by sending a money order 

via certified mail to the court. 

247. Mr. Russo also attempted to create payment plans in the two other courts holding 

the largest debts: Fairfax Circuit Court and Loudon County Circuit Court.   

248. Mr. Russo was unable to establish a plan with Loudoun County because Loudoun 

required a down payment of ten percent of the balance due, or $213, to initiate a plan.   

249. The Loudoun County requirement is an amount Mr. Russo was, and is, unable to 

afford. 

250. Upon information and belief, the Loudoun County Circuit Court notified the 

Defendant of Mr. Russo’s default. 

251. On July 17, 2014 the Defendant suspended Mr. Russo’s driver’s license for 

nonpayment of the $2,130 in costs imposed on July 17, 2009.  The Defendant did not offer Mr. 

Russo an opportunity to demonstrate that he was unable to pay either before or after suspending 

his license. 

252. Mr. Russo remains indigent.   

253. Mr. Russo is unable to pay the remaining balance in full, or to enter into payment 

plans that he can afford with each court.  

254. Accordingly, Mr. Russo has no likelihood of reinstating his driver’s license in the 

foreseeable future. 

255. Because Mr. Russo has been unemployed since the suspension of his driver’s 

license, he has never qualified for a restricted license.   

256. Without a driver’s license, Mr. Russo has to rely on others for transportation to 

and from vital medical appointments.   
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257. Moreover, Mr. Russo cannot seek employment that requires him to have reliable 

transportation to and from work.  

258. Without suitable employment and the income it would provide, Mr. Russo has no 

hope of ever paying his debt to the courts, much less the license reinstatement fee required by the 

Defendant. 

The Commonwealth’s License-for-Payment Scheme 

Assessment of Costs and Fines 

259. Upon conviction of a criminal offense, or placement on probation pending a 

deferred disposition, Virginia law imposes a mandatory duty on court clerks to issue a statement 

of “all the expenses” incident to an individual’s prosecution.  Va. Code Ann. §§ 19.2-335 and 

19.2-336. 

260. Upon information and belief, the procedure described in the preceding paragraph 

applies equally to traffic convictions. 

261. Virginia law sets “as court costs” fixed fees for traffic, misdemeanor, drug 

misdemeanor, and felony offenses of $51, $61, $136, and $375, respectively, that must be paid 

when a person is convicted of an offense or receives a deferral of proceedings.  Va. Code Ann. 

§§ 16.1-69.48:1 and 17.1-275.1.   

262. Regardless of the type of offense, local courts may tack on additional fixed “add 

on” fees, such as $3 for a courthouse construction fee, $10 for a courthouse security fee, $5 for 

an electronic summons fee, $15 for an Internet Crimes Against Children fee, and other fees.   

263. Depending on the case, additional costs and fees may include witness fees; 

reimbursement for expenses incurred by public defenders or for the fees of, and expenses 

incurred by, court-appointed attorneys ($120 per misdemeanor charge; $445 per most felony 
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charges); reimbursement for the costs of psychological or medical testing ($400-$750); trial in 

absence fee ($35); jail admission fee (up to $25); and other various fees.   

264. In circuit court, a convicted defendant who requested a jury must also pay $30 per 

day per juror, including not only members of the jury, but also prospective jurors not impaneled 

and alternates, and any additional costs of the jury approved by the court. 

265. In 1989, courts costs for all misdemeanor or traffic violations were $20. 

266. In 2015, a non-drug misdemeanor could cost as much as $99 (including local 

option fixed fees) and a drug misdemeanor as much as $169 (including local option fees) before 

adding in any charges for specific “services” such as blood withdrawal, jail admission, or a 

court-appointed attorney.  This means that a misdemeanor conviction could easily cost at least 

five (non-drug) or eight (drug) times as much as it did in 1989. 

267. The cost of living during the same time period has only increased by a factor of 

two.  See The Cost of Living Calculator, American Inst. for Econ. Research, 

https://www.aier.org/cost-living-calculator (last visited June 29, 2016).   

268. In each case, court clerks create a statement of costs and fees to be taxed against 

each defendant in accordance with uniform schedules developed by the Office of the Executive 

Secretary of the Supreme Court of Virginia.   

269. Copies of these schedules are attached to this Complaint as Exhibits A (Circuit 

Court) & B (General District Court) and are incorporated herein by reference.   

270. The amounts assessed do not vary in accordance with a person’s financial 

resources, other demands on the person’s financial resources, or the hardships the person or the 

person’s family will endure if payment is required. 
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271. The Circuit Court Clerk’s Manual exhorts clerks to “recapture” from defendants 

“as much of the court-appointed attorney fee as possible” within the maximum allowable fees set 

by state law, but makes no mention of taking into account the defendant’s ability to pay.  See Ex. 

A at B-12. 

272. The total amount assessed in the statement of costs created by the clerk operates 

as if the court had entered judgment “as a fine” against the defendant for that amount.  Va. Code 

Ann. § 19.2-336.   

273. The total amount is also docketed as a civil judgment against the defendant in 

favor of the Commonwealth.  Va. Code Ann. § 17.1-275.5. 

274. In addition to the costs and fees of the proceeding, courts are permitted to assess 

fines up to the applicable statutory cap as part of the penalty for a traffic or criminal offense. 

Driver’s License Suspension 

275. At the time of trial, the clerk is instructed to provide the debtor with Form DC-

210 (General District Court) or CC-1379 (Circuit Court) indicating that nonpayment of costs and 

fines will result in the suspension of the person’s driver’s license.   

276. Copies of these forms are attached to this Complaint as Exhibits C (General 

District Court) & D (Circuit Court) and are incorporated herein by reference. 

277. Form DC-225 is mailed to debtors convicted on criminal or traffic cases in 

absentia, and indicates that nonpayment of costs and fines will result in the suspension of the 

person’s driver’s license. 

278. Form DC-225 contains no reference to the possibility of obtaining a payment plan 

or other alternatives in lieu of payment; it indicates that the total must be paid in full before a 
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listed suspension date, and indicates that the failure to do so will lead to a suspended license, the 

possibility of jail time and a further fine, and further enforcement activity.        

279. A person owing costs, fees, fines, or restitution must pay the balance in full within 

thirty days of the entry of judgment, or otherwise enter into a deferred or installment payment 

plan, or community service plan, offered and approved by the court to pay the balance in full.  

Va. Code § 19.2-354. 

280. On the forty-first (41st) day after entry of judgment, interest begins accruing at a 

rate of 6% and continues accruing on unpaid amounts related to any charges for which the person 

is not incarcerated or on a payment plan.  Va. Code Ann. § 19.2-353.5. 

281. Prior to July 1, 2016, the law prohibited interest from accruing only on court debt 

associated with the reason for a person’s present incarceration; interest on all other court debt 

continued to accrue during incarceration.   

282. In 2016, the General Assembly amended the law, effective July 1, 2016, to allow 

for waiver of any interest accruing on any and all of a person’s court debt during a period in 

which he or she is incarcerated.  2016 Va. Acts, Ch. 282, http://lis.virginia.gov/cgi-

bin/legp604.exe?161+ful+CHAP0282+pdf . 

283. Interest otherwise cannot be waived or compromised.  Va. Code Ann. § 19.2-

353.5. 

284. Upon failure or refusal of a person to make “immediate payment in full” of all 

debts owed to the court, or a person’s default on a payment plan, the statute provides that the 

person’s driver's license shall be suspended.  Va. Code Ann. § 46.2-395.   

285. The suspension is automatic, and no inquiry is made into the reasons for the 

person’s default.   
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286. The court transmits a person’s record of nonpayment to the DMV electronically 

via the Court Automated Interface System (CAIS) or manually via an amended abstract of 

conviction.  

287. For individuals who owe in courts using the CAIS, the system defaults to 

suspending the license whenever a payment is due and no payment is entered.   

288. In other words, the court clerk must enter payment before the due date in order to 

prevent the system from telling DMV to suspend the individual’s license.   

289. When the suspension is “received” from the court, the DMV employee follows 

data entry protocols to issue the order of suspension. 

290. Virginia law does not require the DMV to give any notice prior to suspending a 

person’s license for nonpayment.  See Va. Code Ann. § 46.2-395.   

291. Typically, the only information that the person receives is through Forms DC-

210, DC-225, or CC-1379 indicating, at the time of trial, that nonpayment would result in 

automatic suspension.   

292. The information given at the time of trial is generic and prospective.   

293. It does not advise the defendant of a pending suspension of his or her driver’s 

license for nonpayment of court debt, or the right to have indigency or the reasons for 

nonpayment considered in determining whether or not his or her license should be suspended for 

nonpayment; under current statutory law, these rights do not exist.  

294. The Defendant does not conduct a review of a person’s financial condition prior 

to—or indeed at any point related to—suspending a person’s license for failure to pay, or 

otherwise inquire as to the reasons for the default. 
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295. Upon information and belief, the Defendant employs hearing officers who 

conduct informal fact-finding proceedings when taking adverse action against a driver’s license 

holder for reasons other than court debt, such as when a license is suspended or revoked due to 

medical impairments.  

Reinstatement 

296. In order to remove a license suspension, a person must either pay monies owed to 

the court in full (including any interest that has accrued) or establish a payment plan acceptable 

to the court.  Va. Code Ann. § 19.2-354.   

297. The person must also pay to DMV a reinstatement fee of $145, with an additional 

$5 per order if the person has multiple orders of suspension.   

298. If a person owes court debt to multiple courts, each court’s judgment must be 

satisfied, or each court must agree to the establishment of a payment plan on terms it finds 

acceptable, to remove each individual order of a license suspension.  Va. Code Ann. § 46.2-395.   

299. Similarly, in order to obtain a restricted license, a debtor must obtain permission 

from each court to which he is indebted.   

300. A restricted license is only valid for six months, making it nearly impossible for 

those who owe in multiple jurisdictions to qualify by stringing together enough overlapping 

periods of approval from each court.   

301. Moreover, a restricted license is not available at all to those who are unemployed, 

including job-seekers, people whose disabilities prevent them from working, and people who are 

home caring for young children.  Va. Code Ann. § 46.2-395. 
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One-Size-Fits-All Payment Plans 

302. Each of the Commonwealth’s cities and counties has its own circuit court, general 

district court, and juvenile and domestic relations court, and each such court has the authority to 

adopt its own payment plan policies. 

303. Effective July 1, 2016, payment agreements are supposed to be consistent with the 

Rules of the Supreme Court of Virginia; however, no such Rules have been promulgated as of 

the filing of this complaint. 

304. When a person is unable to pay court costs and fines in full within thirty days, 

courts sometimes require them to fill out the DC-210 form.   

305. The DC-210 form asks only for employer name and “monthly income.”  The DC-

210 form fails to capture other pertinent information such as expenses, other court-ordered 

financial obligations, and household size. 

306. On information and belief, courts often disregard the financial information 

reported by the debtor on the DC-210 form, and instead impose the court’s standard payment 

plan, despite the debtor’s inability to pay.   

307. In many jurisdictions, payment schedules are driven by the total amount owed or 

provide for a fixed number of months to pay (e.g., six months), and do not consider the debtor’s 

financial circumstances. 

308. Often, plans require down payments and/or set a standard periodic payment 

amount unrelated to the person’s financial condition.   

309. If the debtor defaults on the payment plan, some policies do not allow the debtor 

to establish a new payment plan, and many other policies require substantial down payments in 

order to reinstate the payment plan.   
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310. According to Virginia’s Auditor of Public Accounts, from 2008-2012, 55% of all 

court cases resulted in on-time payment without a payment plan, and only 4% resulted in a 

payment plan.   

311. Thus, 41% of all cases resulted in default—and automatic license suspension—

without ever entering into a payment plan. 

312. Very few payment plan policies consider the debtor’s financial obligations in 

other courts when setting payment plans, which serves both as a barrier to entry and as a recipe 

for failure. 

313. When payment plans do not take into account an individual’s ability to pay, they 

often become unrealistic and unsustainable.   

314. Approximately 66% of the small number of payment plans established by all 

Virginia courts in fiscal years 2008-2012 resulted in default. 

315. By law, courts are required to establish a program of community service to allow 

debtors to discharge all or part of their court debt, but they are not required to offer it.  Va. Code 

§ 19.2-354.  

316. Upon information and belief, many courts do not have the resources to supervise a 

community service program and therefore do not offer it as an option.   

317. Where programs have been established, many debtors are never told that 

community service is an option.   

318. Other debtors cannot meet the requirements due to lack of transportation, 

disability, inability to find child care, or other reasons.   

319.   Most low-income debtors are offered no meaningful alternatives to fulfill their 

financial obligations to the court before their licenses are suspended. 
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The Harsh Realities of a Suspended License 

One in Six Virginia Drivers Suspended for Nonpayment 

320. Originally, the license-for-payment system applied only to unpaid court debt 

related to motor vehicle infractions. 

321. In 1987, an interagency team from the Virginia Department of Planning and 

Budget, Virginia Department of Criminal Justice Services, and Office of the Executive Secretary 

of the Supreme Court of Virginia released a report on “Unpaid Fines, Court Costs, and 

Restitution in District and Circuit Courts of the Commonwealth,” recommending, inter alia, 

expanding driver’s license suspension as a means of improving collection of court debt, unless 

the defendant is “truly indigent and/or unable to make necessary payments.”  Dep’t of Planning 

and Budget, Unpaid Fines, Court Costs, and Restitution in District and Circuit Courts of the 

Commonwealth IV-11 (1987).  

322. In 1993, the Office of the Executive Secretary of the Supreme Court of Virginia 

transmitted a report to the General Assembly rejecting a proposal to extend amnesty to 

defendants with unpaid court debt and recommending expansion of the use of driver’s license 

suspension for failure to pay outstanding fines and costs related to criminal convictions.  Office 

of the Exec. Sec’y, Assessing the Need for a Fines Amnesty Program for Virginia’s District and 

Circuit Courts, House Doc. No. 39 (1993), 

http://leg2.state.va.us/dls/h&sdocs.nsf/By+Year/HD391993/$file/HD39_1993.pdf.  

323. The Report also found that “[m]any offenders are poor and without obvious 

means to satisfy court judgments.”  Id. at 3. 

324. In 1994, after requesting a study on amnesty, the General Assembly enacted 

legislation expanding the license-for-payment system to apply to all kinds of unpaid court debt 
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with full knowledge that the impact would fall on many defendants who are too poor to pay their 

debts. 

325. The 1994 legislation also removed language from the existing Virginia Code 

requiring the Commonwealth’s Attorney to investigate the reasons for nonpayment of court debt 

and authorizing the Commonwealth’s Attorney to proceed with collection efforts only if it 

appears from that investigation that the debtor may be able to pay.   

326. The combined effect of removing the ability-to-pay examination and expanding 

automatic license suspension has impacted hundreds of thousands of Virginians who are too poor 

to pay and have lost their ability to drive as a result.  

327. In 2015, DMV ran a report showing that the licenses of 914,450 individual DMV 

customers were suspended for nonpayment of court costs and fines related to criminal and traffic 

convictions.   

328. In that snapshot in time, approximately one in six Virginia drivers was unable to 

legally drive a car to and from work, to buy groceries, attend medical appointments, or go 

anywhere else the needs of their families required. 

329. Many individuals carry multiple orders of suspension.   

330. As of September 2015, there were nearly 2.6 million orders of suspension due to 

unpaid court costs and fines in effect in Virginia. 

331. In every fiscal year between 2010 and 2015, the Defendant processed at least 

360,000 orders of driver’s license suspension due to unpaid court costs or fines, with a high of 

423,100 suspension orders in fiscal year 2011.  
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332. In fiscal year 2015, the Defendant issued 366,773 orders of driver’s license 

suspension due to unpaid court costs and fines; roughly 38% of these suspension orders 

(140,252) were due to unpaid court costs or fines related to non-motor vehicle convictions. 

333. As of September 2015, 65% of all outstanding suspension and revocation orders 

were for failure to pay court debt, rather than for any other reason or for being dangerous behind 

the wheel. 

Hardship on Low-Income Individuals and Their Families 

334. Given their inability to pay monetary penalties, low-income drivers are likely to 

be over-represented in the pool of suspended drivers when compared to their representation in 

the larger population of licensed drivers.  

335. The Commonwealth’s license-for-payment system imposes significant hardship 

on individual debtors and their families, often forcing them to choose between paying for 

survival resources such as food, shelter, health care, and clothing, or paying their court costs and 

fines.  

336. The possession of a valid driver’s license is often essential for persons to secure 

and maintain employment, get to and from medical and other appointments, and otherwise 

provide for themselves and their families.   

337. Without the ability to drive, most jobs are inaccessible to people living in rural 

areas of Virginia.   

338. Even in urban areas, getting to and from work without the ability to drive is 

extremely challenging and time-consuming, if even possible at all.   

339. For example, in the Richmond area, transportation experts estimate that only 27% 

of all jobs are accessible by public transportation within 90 minutes of travel time.  Metropolitan 
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Policy Program, Missed Opportunity: Transit and Jobs in Metropolitan America, Richmond, VA 

Metro Area, Brookings Inst., http://www.brookings.edu/~/media/Series/jobs-and-

transit/RichmondVA.PDF (last visited June 29, 2016).  

340. In Virginia Beach-Norfolk-Newport News, only 15% of all jobs are accessible by 

public transportation within 90 minutes of travel time.  Metropolitan Policy Program, Missed 

Opportunity: Transit and Jobs in Metropolitan America, Virginia Beach-Norfolk-Newport News, 

VA-NC Metro Area, Brookings Inst., http://www.brookings.edu/~/media/Series/jobs-and-

transit/VirginiaBeachVA.PDF (last visited June 29, 2016).  

341. In many cases, the Commonwealth’s license-for-payment system forces 

suspended drivers to choose between driving illegally and losing their jobs.  

342. Indeed, a rigorous study of New Jersey drivers found that 42% of drivers lost their 

jobs after their driving privileges were suspended.  Jon A. Carnegie, Ian M. Voorhees 

Transportation Center, Rutgers, The State University of New Jersey, Driver’s License 

Suspensions, Impacts and Fairness Study 56 (2007), 

http://www.nj.gov/transportation/refdata/research/reports/FHWA-NJ-2007-020-V1.pdf (last 

visited June 29, 2016). 

343. Of those drivers, 45% were unable to find new employment.  Id. 

344. Of those that were able to find another job, 88% reported a decrease in income.  

Id. 

345. In Virginia, driving on a suspended license is a criminal offense carrying up to 

twelve months of imprisonment and a $2,500 fine.   
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346. A third or subsequent offense of driving while suspended carries a mandatory 

minimum term of imprisonment for ten days, regardless of the reason for the underlying 

suspension.  Va. Code Ann. § 46.2-301. 

347. In summary, the loss of a driver’s license often results in personal and familial 

hardship, such as reduced employment and educational opportunities, reduced capacity to care 

for one’s family, increased barriers to successful reentry after a criminal offense, and increased 

indebtedness as interest on costs and fines accumulates.   

348. The high cost to one’s family of losing a driver’s license inevitably results in a 

terrible dilemma:  drive—and risk being charged with driving while suspended, which itself can 

lead to additional costs, fines, and periods of incarceration; or refrain from driving—and lose 

access to gainful employment and medical care.   

Unsafe and Counterproductive 

349. The Defendant is the Chairman of the American Association of Motor Vehicle 

Administrators (AAMVA), an organization which was founded in 1933 to represent state and 

provincial officials from the United States and Canada who administer and enforce motor vehicle 

laws. 

350. The AAMVA develops model programs in motor vehicle administration, law 

enforcement, and highway safety, and serves as both information clearinghouse and institutional 

voice for those issues. 

351. In a 2013 report, Best Practices Guide to Reducing Suspended Drivers, the 

AAMVA concluded that suspending driver’s licenses for reasons unrelated to traffic safety 

increases the threat to public safety by diverting law enforcement officer time from more 

important activities like responding to 911 calls, investigating crashes, and investigating more 
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serious crimes.  http://www.aamva.org/workarea/DownloadAsset.aspx?id=3723 (last visited June 

29, 2016). 

352. A 2012 study cited by the AAMVA in its 2013 report found that drivers 

suspended for traffic safety-related reasons are three times more likely to be involved in a crash 

than drivers suspended for social non-conformance reasons like nonpayment of costs and fines.  

Id. at 2. 

353. Drivers suspended for non-driving reasons also have fewer moving violations and 

crashes while their licenses are suspended, compared to drivers whose licenses are suspended for 

driving reasons.   

354. Studies also indicate that the safety records of drivers whose licenses are 

suspended for non-driving reasons may not differ significantly from the average driver.   

355. The AAMVA further noted that drivers whose licenses are suspended for non-

traffic related reasons “are often trapped within the system” because their inability to afford to 

pay the original fines causes them to lose their ability to legally get to and from work, which 

results in increased financial obligations such as reinstatement fees, court costs related to driving 

while suspended, and other penalties.  Id. at 6. 

356. All of these conditions make it even less likely that a debtor whose license is 

suspended will be able to ever pay off his or her court debts. 

357. The AAMVA cited a 2011 study of 114,626 driver records finding that despite the 

serious consequences of driving on a suspended license, 75% of suspended drivers continue to 

do so.  Id. at 4-5. 
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358. The AAMVA concluded that driver’s license suspension does not provide 

effective, sustainable motivation to encourage individuals to comply with court-ordered or 

legislative mandates in order to avoid suspension.   

359. Accordingly, the AAMVA recommends the repeal of laws requiring the 

suspension of driving privileges for non-traffic safety related reasons.  

360. In 2013, AAMVA released an educational video summarizing its position. 

The video found at https://www.youtube.com/watch?v=qUSKhQUW2do was created by 

AAMVA.  Best Practices for Reducing Suspended and Revoked Drivers, AAMVA 

Communications (Mar. 27, 2013), https://www.youtube.com/watch?v=qUSKhQUW2do. 

361. The video found at https://www.youtube.com/watch?v=qUSKhQUW2do is a true 

and authentic copy of AAMVA’s educational video. 

362. The statements made in the video found at 

https://www.youtube.com/watch?v=qUSKhQUW2do are true and accurate. 

363. The video found at https://www.youtube.com/watch?v=qUSKhQUW2do is a 

policy statement of AAMVA. 

364. Recently, in April 2016, AAMVA issued a policy statement reiterating its 

position on license suspension for non-traffic safety reasons. 

365. In Virginia, courts collected just over half of the approximately $350 million in 

court costs and fines they assessed each year from 2008 to 2012.   

366. In 2012, approximately 60% of the orders of suspension issued for unpaid court 

debt remained in place twelve months later, suggesting that suspension does not operate as an 

effective incentive to elicit payments from drivers without the ability to pay.  
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367. Ironically, in Virginia, drivers suspended for safety reasons can often reinstate 

their licenses faster than those suspended for nonpayment.   

368. For example, a person convicted of reckless driving risks no more than a six-

month suspension of his or her license.  Va. Code Ann. § 46.2-393.   

369. If a person is killed as a result of another person’s reckless driving, the driver’s 

license may be suspended for up to twelve months.  Va. Code Ann. § 46.2-396.   

370. In contrast, failure to pay court costs and fines requires the Defendant to suspend 

a debtor’s license indefinitely, and it is common for such suspensions to last for years.     

Class Action Allegations 

371. The named Plaintiffs bring this action for themselves individually and on behalf 

of all others similarly situated, pursuant to the Fourteenth Amendment to the United States 

Constitution and 42 U.S.C. § 1983.  

372. A class action is the only practicable means by which Plaintiffs and unknown 

Class Members can challenge the Commonwealth’s unlawful court debt collection scheme.  

373. The named Plaintiffs seek to represent a class consisting of all persons whose 

Virginia driver’s licenses are suspended due to unpaid court debt and who, at the time of the 

suspension, were not able to pay due to their financial circumstances. 

374. The named Plaintiffs seek certification pursuant to Rule 23(b)(2) of the Federal 

Rules of Civil Procedure in order to represent a class of persons requesting declaratory and 

injunctive relief to terminate the ongoing course of conduct on the part of the Defendant that is 

depriving the named Plaintiffs and the Class Members of their constitutional rights to Due 

Process and Equal Protection, and to enjoin the Defendant from issuing orders of driver’s license 
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suspension against the Plaintiffs and the Class Members until such time as the Commonwealth 

implements a system that complies with the United States Constitution. 

375. The Defendant has acted, or failed and/or refused to act, on grounds that apply 

generally to the proposed Class, such that final injunctive and declaratory relief is appropriate 

with respect to the Class as a whole.  

376. As set forth more fully in the following paragraphs, this action satisfies the 

numerosity, commonality, typicality, and adequacy requirements of Rule 23. 

Numerosity 

377. In 2015, DMV reported that the licenses of 914,450 individual DMV customers 

were suspended for nonpayment of court costs and fines related to criminal and traffic 

convictions.   

378. Upon information and belief, well over 100 of those individuals holding 

suspended licenses would be too poor to pay their court debt without imposing manifest hardship 

on themselves and their families. 

379. Virginia issues over 360,000 orders suspending driver’s licenses for nonpayment 

of court costs and fines each year, affecting thousands of individual debtors.   

380. Approximately 60% of those orders remain in place twelve months later, 

suggesting that a large percentage of suspension orders were issued to people without the means 

to pay to get the suspension removed.   

381. Based on data collected by the Supreme Court of Virginia over a thirteen-month 

period between November 2013 and December 2014, there were 87,937 misdemeanor 

convictions in which the person convicted met the definition of indigency under § 19.2-159 of 

the Virginia Code and was appointed an attorney.   
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382. All 87,937 convictions would have resulted in costs (including court-appointed 

attorney fees) and likely also would have resulted in fines.   

383. This number does not include felony convictions, nor does it include convictions 

that did not carry jail time and thus would not have entitled the defendant to a court-appointed 

attorney. 

384. Accordingly, the proposed class is so numerous that the joinder of all Class 

Members is impracticable.  

Commonality 

385. All persons comprising the proposed Class are equally subject to the provisions of 

Va. Code §§ 16.1-69.48:1, 19.2-335, 19.2-336, and 46.2-395, which together operate to deprive 

indigent Virginia debtors of their driver’s licenses for non-compliance caused by their indigence.   

386. Thus, common questions of law and fact exist as to all Class Members.  

387. Among the most important, but not the only, common questions of fact are: 

• Whether the Commonwealth has a policy and practice of punishing poor people more 
harshly than wealthy people for failing to pay court debt; 

• Whether the Commonwealth, acting by and through the Defendant, has a policy and 
practice of suspending driver’s licenses without conducting meaningful inquiries into the 
ability of a person to pay before taking such action; and 

• Whether the Commonwealth, acting by and through the Defendant, exploits its 
governmental status to avail itself of forms of enforcement in the collection of court debts 
not available to most private civil creditors. 
 
388. Among the most important, but not the only, common questions of law are: 

• Whether fundamental principles of due process and equal protection require the 
Commonwealth to take into account the ability of a person to pay court costs and fines; 

• Whether suspending a person’s driver’s license solely because she or he cannot afford to 
make a monetary payment toward court costs and fines previously imposed, is lawful;  

• Whether a person is entitled to notice and a meaningful inquiry into his or her present 
ability to pay court costs and fines previously imposed, before the Commonwealth 
suspends his or her license for nonpayment; and 
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• Whether depriving persons encumbered with court debt of the protections afforded other 
Virginia debtors when taking the harsh action of suspending their driver’s licenses for 
nonpayment, violates the Equal Protection Clause. 

Typicality 

389. The named Plaintiffs’ claims are typical of the claims of the proposed Class as a 

whole.   

390. As summarized in Paragraphs 38 through 45, each of them suffered injuries from 

the failure of the Commonwealth to comply with the basic constitutional provisions detailed 

below.  

391. The answer to whether the Commonwealth’s license-for-payment scheme is 

unconstitutional will determine the claims of the named Plaintiffs and every other Class Member.  

392. The named Plaintiffs and Class Members have suffered direct injuries, and will 

continue to be directly injured, due to the Defendant’s unlawful and unconstitutional pattern and 

practice of suspending driver’s licenses without due process and without consideration of the 

hardship imposed on people who cannot afford to pay. 

Adequacy 

393. The named Plaintiffs will fairly and adequately represent the interests of the 

proposed Class.  

394. The named Plaintiffs have no interests separate from or in conflict with those of 

the Class as a whole and seek no relief other than the declaratory and injunctive relief, which is 

sought on behalf of the entire Class.  

395. The named Plaintiffs are represented by competent legal counsel with substantial 

experience in complex civil rights litigation matters, including class actions.  
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396. Plaintiffs’ counsel have devoted enormous time and resources to becoming 

intimately familiar with the Commonwealth’s court debt scheme and with all of the relevant state 

and federal laws and procedures that govern it.   

397. Counsel has also developed relationships with many of the individuals and 

families victimized by the Commonwealth’s practices.  

398. Accordingly, the interests of the members of the Class will be fairly and 

adequately protected by the Plaintiffs and their attorneys.  

Claims for Relief 

Count I:  Violation of Due Process (Fundamental Fairness) 

399. The Plaintiffs incorporate the allegations in Paragraphs 1-398 above with the 

same force and effect as if herein set forth. 

400. The Fourteenth Amendment to the United States Constitution, enforceable 

pursuant to 42 U.S.C. § 1983, provides that no state shall “deprive any person of life, liberty, or 

property, without due process of law.”  U.S. Const. amend. XIV, § 1. 

401. The Due Process Clause prohibits the state from subjecting individuals to 

processes and penalties that fail to comport with principles of due process and fundamental 

fairness. 

402. The United States Supreme Court has repeatedly held that punishing a person 

solely for his or her inability to pay, rather than willful refusal to pay or make bona fide efforts to 

acquire the resources to pay, violates principles of due process and fundamental fairness. 

403. The Commonwealth’s court debt payment system automatically and mandatorily 

requires all convicted criminal and traffic defendants to pay the costs of their prosecutions 

without regard to their individual financial circumstances.   
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404. The statutory scheme also automatically and mandatorily requires courts to 

transmit to Defendant Holcomb a record of any person’s “failure or refusal to pay all or part” of 

any fines or costs owed to the court, or a record of default on a payment plan, without inquiry 

into the reasons for nonpayment, or consideration of whether the requirement to repay will exact 

manifest hardship on that person or the person’s family.  See Va. Code Ann § 46.2-395(C) 

(emphasis added).   

405. Acting through Defendant, the Virginia license-for-payment scheme 

automatically and mandatorily, (without consideration of financial circumstances, the total 

amount owed to one or more courts, or any alternatives) suspends the driver’s license of any 

person whose failure to comply is owing to his or her inability to pay court costs and fines, rather 

than a willful refusal to pay. 

406. In this regard, the Virginia license-for-payment scheme inevitably results in 

individuals being punished for their inability to pay. 

407. Punishing an individual solely for his or her inability to pay violates principles of 

due process and fundamental fairness. 

408. Accordingly, the Commonwealth’s license-for-payment system violates the Due 

Process Clause of the U.S. Constitution. 

Count II:  Violation of Procedural Due Process (Lack of Ability-to-Pay Hearing) 

409. The Plaintiffs incorporate the allegations in Paragraphs 1-408 above with the 

same force and effect as if herein set forth. 

410. A person’s driver’s license and its attendant government-sanctioned ability to 

drive is widely recognized as a property interest that may not be taken away without due process 

of law. 
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411. Due process requires the Commonwealth to conduct ability-to-pay inquiries at 

each stage in a case, including the point at which it proposes to take coercive action to punish 

nonpayment.  

412. As described above, the Commonwealth’s license-for-payment system 

automatically and mandatorily imposes costs without consideration of ability to pay, and 

automatically and mandatorily requires Defendant Holcomb to suspend a person’s driver’s 

license upon receipt from the court of a record of default, all without taking ability to pay into 

account. 

413. It is common for a person’s financial circumstances to fluctuate throughout his or 

her lifetime, and a person who is not indigent at the time of trial may become indigent prior to 

satisfying all financial obligations to various courts. 

414. Prior to executing an order suspending a debtor’s driver’s license, the Defendant 

provides no notice, oral or written, to the debtor of his or her right to an ability-to-pay 

determination evaluating his or her present financial condition.  

415. Moreover, the Defendant conducts no independent review of the debtor’s ability 

to pay, including the amounts owed to all courts in the Commonwealth and the debtor’s present 

financial condition, prior to—or indeed, after—taking the harsh enforcement action of 

suspending the debtor’s driver’s license. 

416. The purpose of the Commonwealth’s license-for-payment system is to coerce 

payment, and not to protect public safety on the roads; therefore, Plaintiffs are entitled to pre-

deprivation notice and a hearing prior to license suspension. 

417. In the absence of notice and hearing, which do not presently exist under Virginia 

law in relation to driver’s license suspension for unpaid court debt, the risk is very high that an 
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indigent debtor will be deprived of his or her driver’s license for reasons attributable to his or her 

poverty. 

418. The high risk of deprivation created by the Defendant’s automatic, one-size-fits-

all driver’s license suspension system violates the Due Process Clause of the United States 

Constitution. 

Count III:  Violation of Equal Protection Clause (Equal Justice and Punishing Poverty) 

419. The Plaintiffs incorporate the allegations in Paragraphs 1-418 above with the 

same force and effect as if herein set forth. 

420. The United States Supreme Court has repeatedly endorsed the principle that 

punishing a person solely for his or her poverty, rather than willful refusal to pay or to make 

bona fide efforts to acquire the resources to pay, violates principles of fundamental fairness 

embedded in the Fifth and Fourteenth Amendments of the United States Constitution. 

421. State recoupment laws, notwithstanding the state interests they may serve, may 

not blight the hopes of indigent people for self-sufficiency and self-respect.  

422. Acting through Defendant Holcomb, the Virginia license-for-payment scheme 

automatically and mandatorily (without consideration of financial circumstances, the total 

amount owed to one or more courts, or any alternatives) suspends the driver’s licenses of 

indigent persons whose failure to comply is owing to their inability to pay court costs and fines, 

rather than a willful refusal to pay. 

423. The resulting cascade of hardship—job loss, mounting interest, convictions for 

driving while suspended, additional costs and fines, and even jail time—keeps low-income 

people in a perpetual state of disadvantage, a state that people with means can avoid simply by 

paying in full.  
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424. In this way, the Commonwealth takes coercive action against people whose 

poverty makes it impossible for them to comply. 

425. The fundamental principle of “equal justice” requires states to consider the 

differential impact of harsh enforcement action on people who are impoverished.   

426. The Commonwealth’s scheme inevitably results in enforcing financial obligations 

on people who lack the foreseeable ability to meet them. 

427. Indeed, the modern version of the Commonwealth’s license-for-payment system 

was enacted with full knowledge that many defendants are too poor to pay their debts to the 

court.  

428. Accordingly, the Commonwealth’s license-for-payment system violates the Equal 

Protection Clause of the U.S. Constitution. 

Count IV:  Violation of Due Process Clause (No Rational Basis) 

429. The Plaintiffs incorporate the allegations in Paragraphs 1-428 above with the 

same force and effect as if herein set forth. 

430. The Due Process Clause protects against arbitrary and capricious government 

action even when the decision to take action follows adequate procedures. 

431. A person has protected property and liberty interests in a driver’s license and its 

attendant government-sanctioned ability to drive. 

432. The Commonwealth’s license-for-payment scheme is not rationally related to any 

legitimate governmental objective because suspending driver’s licenses for nonpayment of court 

debt makes highways less safe, impedes reentry of convicted persons, and is counterproductive 

as applied to people who need a driver’s license to obtain or maintain employment in order to 

meet their financial obligations to the court. 

Case 3:16-cv-00044-NKM-JCH   Document 1   Filed 07/06/16   Page 50 of 55   Pageid#: 50 
JA59

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 66 of 383



433. A driver’s license is often essential in the pursuit of a livelihood, and its 

suspension threatens important interests of the people who hold them. 

434. The purpose of licensing drivers is to promote safety on Virginia’s roads and 

highways by keeping drivers off the roads who present a danger behind the wheel. 

435. Suspending licenses for non-driving reasons produces no traffic safety benefit, 

and distracts law enforcement resources from investigating criminal and traffic violations that 

present true threats to public safety.  

436. For people returning to their communities from jails and prisons, lack of a driver’s 

license threatens their successful reentry when they cannot obtain or maintain stable 

employment. 

437. For low-income debtors, avoidance of driver’s license suspension does not 

operate as an incentive to pay when they must choose between paying the court and paying rent, 

buying medications, putting food on the table, and meeting other necessary expenses.  

438. Indeed, as to people who lack the ability to pay court debt, a suspended license is 

not only not rational, but instead fundamentally irrational and counterproductive; suspension not 

only fails as an incentive (because such people are unable to avoid suspension under current 

law), but also makes it less likely – rather that more likely – that they will be able to pay court 

debt. 

439. The loss of a license often means the loss of reliable transportation to and from 

work, which makes debtors less likely to be able to meet their financial obligations to the court. 

440. The Commonwealth’s license-for-payment system violates the Due Process 

Clause of the U.S. Constitution because it causes substantial hardship to low-income drivers and 

bears no rational relationship to any important or legitimate governmental objective. 
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Count V:  Violation of the Equal Protection Clause (Extraordinary Collection Efforts) 

441. The Plaintiffs incorporate the allegations in Paragraphs 1-440 above with the 

same force and effect as if herein set forth. 

442. The United States Supreme Court has held that, when governments seek to recoup 

the costs of prosecution from indigent defendants, they may not take advantage of their position 

to utilize unduly harsh methods of debt collection solely because the debt is owed to the 

government and not to a private creditor. 

443. Unlike fines, which are imposed as a penalty for unlawful behavior, or restitution, 

which is imposed to compensate a victim, court costs assessed to subsidize the court proceedings 

(such as, e.g., court-appointed attorney fee reimbursement) are no different in character than 

ordinary private consumer debts incurred for services rendered. 

444. When a private creditor seeks to enforce a judgment against a debtor via 

garnishment or lien, the law provides procedural and substantive protections for poor debtors 

against being deprived of certain basic necessities and the ability to maintain a livelihood.  

445.  The private creditor may coerce payment only to the extent permitted by those 

protections. The Commonwealth’s license-for-payment system does not treat indigent 

defendants, to the extent that they owe court costs, like other judgment debtors.   

446. The Commonwealth’s license-for-payment system provides for suspension of the 

debtor’s driver’s license and the possibility of imprisonment. 

447. When the Commonwealth, acting through Defendant Holcomb, takes advantage 

of its position at the controls of the machinery of government to peremptorily strip debtors of 

their driver’s licenses, it executes a form of coercion not available to private creditors for debts 

unrelated to driving. 

Case 3:16-cv-00044-NKM-JCH   Document 1   Filed 07/06/16   Page 52 of 55   Pageid#: 52 
JA61

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 68 of 383



448. When the Commonwealth, acting through Defendant Holcomb, takes advantage 

of its position at the controls of the machinery of government to peremptorily strip debtors of 

their driver’s licenses, it denies court debtors owing court costs the procedural and substantive 

statutory protections that other Virginia debtors may invoke against a private creditor in ordinary 

debt collection proceedings. 

449. Despite knowledge that many defendants are too poor to pay their debts to the 

court, the Commonwealth’s license-for-payment system fails to offer poor debtors even a 

modicum of the substantive and procedural protections it deems necessary to prevent private 

creditors from stripping the debtor of the ability to maintain a livelihood and meet his or her 

basic needs. 

450. The Commonwealth’s severe and coercive collection policies and practices 

constitute invidious discrimination and violate the fundamental principle of equal protection of 

the laws embedded in the United States Constitution. 

Requested Relief 

Wherefore, the Plaintiffs respectfully request that this Court provide the following relief: 

a. Issue an order certifying this action to proceed as a class action pursuant to Fed. 

R. Civ. P. 23(a) and 23(b)(2); 

b. Approve the undersigned to serve as class counsel pursuant to Fed. R. Civ. P. 

23(a)(4) and 23(g); 

c. Issue a judgment declaring that the Defendant’s policies, practices, acts, and/or 

omissions as described herein are unlawful and violate Plaintiffs’ and Class 

Members’ rights under the Constitution and laws of the United States; 
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d. Preliminarily and permanently enjoin the Defendant, his subordinates, agents, 

employees, representatives, and all others acting or purporting to act in concert 

with him or on his behalf from issuing or processing orders of driver’s license 

suspension for unpaid court debt against the Plaintiffs and Class Members, until 

such time as the Commonwealth implements a system that complies with the 

United States Constitution; 

e. Preliminarily and permanently issue an injunction ordering the Defendant to 

reinstate the Plaintiffs’ and Class Members’ driver’s licenses (insofar as they are 

suspended based on unpaid court debt and/or on driving on licenses suspended 

due to unpaid court debt) and enjoining the Defendant from requiring the 

Plaintiffs and Class Members to pay the DMV reinstatement fees as a condition of 

such reinstatement;  

f. Award Plaintiffs their reasonable attorneys’ fees and litigation costs pursuant to 

42 U.S.C. § 1988 and other applicable law; and 

g. Grant all such other and further relief as this Court may deem necessary and/or 

appropriate in the interests of justice. 

DATED: July 6, 2016   

 

 

Respectfully submitted, 

  /s/ Jonathan T. Blank             
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
310 Fourth Street NE, Suite 300 
Post Office Box 1288 
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Charlottesville, Virginia 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com    
 
Mary Bauer (VSB No.: 31388) 
Angela A. Ciolfi (VSB No.: 65337) 
Pat Levy-Lavelle (VSB No.: 71190) 
Mario Salas (VSB No.: 87974) 
LEGAL AID JUSTICE CENTER 
1000 Preston Avenue, Suite A 
Charlottesville, VA 22903 
Ph: (434) 529-1810 
Fax: (434) 977-0558 
angela@justice4all.org 
 
David P. Baugh (VSB No.: 22528) 
DAVID P. BAUGH, ESQ., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
Ph: (804) 743-8111 
Fax: (804) 225-8035 
dpbaugh@dpbaugh.com  
 
Leslie Kendrick (VSB No.: 90104) 
580 Massie Rd. 
Charlottesville, VA 22903 
Ph: (434) 243-8633 
Fax: (434) 924-7536 
kendrick@virginia.edu 
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APPENDIX B - CRIMINAL FEES AND COSTS SCHEDULE 
 
I. FEES AND COSTS (A-C) 

A. Abandoned Vehicle Costs 

Costs assessed for recovering expenses to remove or store an abandoned vehicle. 
 

Revenue 
Code Amount Assessed Reference(s) 

113 
202* 

Actual expenses § 46.2-1209 
Chart of Allowances 

*Use only if locality paid for services and locality is to be reimbursed by the Commonwealth 
 

When/How Collected: 
Where it is shown that the vehicle was abandoned by the owner or is stolen or 
illegally used by a person other than the owner, the costs for removal/storage is 
taxed against the convicted defendant/owner.  In this instance, the Commonwealth 
is not responsible for the cost of towing/storage. 
 
If the identity of the owner cannot be determined or the owner was not the 
violator or if the owner/defendant is found not guilty, the cost for removal/storage 
is paid by the Commonwealth.  In this instance, the Commonwealth's attorney 
presents the clerk with a bill from the vendor (towing company).  The clerk then 
prepares and submits a DC-40, List of Allowances along with the original bill, to 
the Office of the Executive Secretary for further processing.  The vendor is 
subsequently reimbursed by the Commonwealth (State Treasurer) 

 
B. Add-On Fees/Costs 

Fees/Costs authorized to be added to amounts assessed for Fixed Felony or 
Misdemeanor Fees, pursuant to Va Code § 17.1-275.5. 

 

Type Revenue 
Code Amount Assessed Reference(s) 

Court Appointed 
Counsel  

120 state 
217 local 

As authorized by DC-40; 
waiver amount not assessed 

19.2-163 

Transcripts 113   
Extradition 113   
Psychiatric Evaluation 
Costs 

113   

Appellant Costs 120 & 113  Rule 5A:30 
Bad Check/ Credit 
Card Fee 

135 A fee of $50 or 10% of the 
amount to be paid, whichever 

is greater 

§ 17.1-275(A)28 
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Type Revenue 
Code Amount Assessed Reference(s) 

Jury Costs 181 
210 

$30.00/day/juror 
Commonwealth pays felonies 

& all misdemeanors unless 
local warrant or summons. 

Grand jurors paid by locality. 
Multi-jurisdictional  paid by 

Commonwealth 

§17.1-618 
§17.1-619 
§19.2-205 

§19.2-215.4 

Drug Offender Fee 107 $150 for each felony 
conviction/disposition 

§ 17.1-275 (A) 10 

Blood Withdrawal 
Fee-DUI 

133 Not to exceed $25 § 18.2-268.8; 
§ 46.2-341.26:8 

Ignition Interlock 
Device Costs 

113 $20 § 18.2-270.1 

HIV Blood Test 133 Analysis by Consolidated 
Labs- amount for testing 

conducted varies.  Amount 
varies for blood withdrawal 

§ 18.2-62,  
§ 18.2-346.1 

Jail Admission Fee 234 Not to exceed $25 § 15.2-1613.1 
Courthouse Security 
Fee 

244 Not to exceed $10 § 53.1-120 

DNA Sample Fee 113 
233 

$53 
Fee is split between state and 

locality 

§19.2-310.2 

Reimbursement of 
Medical Fees 

113 Varies § 19.2-165.1 

Local Criminal Justice 
Training Academy Fee 

243 Amount Set by Local 
Ordinance 

§ 9.1-106 

Driving Under the 
Influence Fee 

113 $100 § 16.1-69.48:1.01 
§ 17.1-275.11 

Certificate of Analysis 
Fee 

113 $50 for appearance of analyst 
at trial or hearing, if demanded 

by defendant 

§ 19.2-187.1 

Electronic Summons 
Fee 

241 Not to Exceed $5.00 set by 
local ordinance 

§ 17.1-279.1 

 
When/How Collected: 

Assessed in addition to the fixed fees provided for by §§ 17.1-275.1 through 17.1-
275.4, 17.1-275.7, through 17.1-275.11, 17.1-275.11:1 or 17.1-275.12. 

 
C. Appellant Costs 

Except as otherwise provided by law, if an appeal is dismissed, costs shall be taxed 
against the appellant, if a judgment is affirmed, costs shall be taxed against the 
appellant; if a judgment is reversed, costs shall be taxed against the appellee; if a 
judgment is affirmed in part or reversed in part, or is vacated, costs shall be allowed 
as ordered by the Court of Appeals. 
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http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+17.1-275.11:1
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Revenue Code Amount Assessed Reference(s) 

120  
& 

113 

Varies, as mandated by court order Rule 5A:30 
 

 
When/How Collected 

Assessed as directed by mandated by court order from the Court of Appeals.  
 

D. ASAP - Alcohol Safety Action Program Fee 

Fee for entrance into a driver alcohol rehabilitation program as ordered by the court 
for violation of Va. Code §§ 29.1-738, 18.2-266, 29.1-738.5, 46.2-341.24 and 46.2-
341.4 or any local ordinance similar thereto. 

 
No less than $250 but no more than $300.  Upon a positive finding that the defendant 
is indigent, the court may reduce or waive the fee.  In addition to the costs of the 
proceeding, fees as may reasonably be required of defendants referred for 
intervention under any such program may be charged.  § 18.2-271.1 (B), § 29.1-738.5 
(B). 
 
When/How Collected 

ASAP fees are assessed but not collected by the court and are not added to the 
defendant’s costs.  The defendant remits payment directly to the local program. 

 
E. Bad Check/Credit Card Fee 

Fee charged when a defendant tenders a check for payment of fines and/or costs and 
the check is returned unpaid by the banking institution upon which it is drawn or pays 
with a credit card which is disallowed. 

 
Revenue 

Code Amount Assessed Reference(s) 

135 $50 or 10% of the value of the 
payment, whichever is greater 

§§17.1-275(A)28, 17.1-
275.5(6); 19.2-353.3 

 
When/How Collected 

Taxed against the defendant as additional costs. 
 

F. Blood Test Fee  

1. Alcohol and Drugs (DUI Cases) 
 

Fees associated with chemical test(s) to determine the alcohol and/or drug content 
of blood when a defendant is charged with a violation of Va. Code § 18.2-266 
(Driving under the Influence) or of a similar ordinance of any city, county or 
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town.  These fees are generally assessed as costs in the district court.  Analysis of 
the blood sample is conducted by the Virginia Division of Consolidated 
Laboratories.  A second blood sample analysis may be conducted by an 
independent (private) laboratory upon request of the defendant.  (Any costs 
associated with this private laboratory testing should be billed to the defendant or 
the defendant’s counsel.) 

 
NOTE:  The number of drugs tested cannot exceed the number authorized by the 
Division of Consolidated Laboratories as a result of their analysis of the first 
sample (vial). 

 
Revenue 

Code Amount Assessed Reference(s) 

133 
 

233* 
 

Alcohol Only: Not to exceed $25 
Consolidated Lab analysis 

(1st vial) - $25 
Private lab analysis (2nd vial) requested 

by defendant-Not to exceed $50 
Drug or Drug & Alcohol:  

Not to exceed $25 
State Lab Analysis (1st vial) - $25 

Private lab analysis (2nd vial) requested 
by defendant-Not to exceed $50 

§ 17.1-275.5(9); 18.2-
268.8; 46.2-341.26:8; 
Chart of Allowances 

*Use this code only if the locality pays for blood withdrawal and the court reimburses the 
locality. 

 
When/How Collected 

Assessed against defendant upon conviction.   
 
When analysis is conducted by a private lab (2nd vial), the bill is to be paid by 
the defendant or the defendant’s attorney.  Documentation for testing fee 
amounts and receipt for payment is required to be attached to the DC-40, List 
of Allowances submitted by the attorney when claiming expenses for these 
testing fees.  The clerk’s office should not receive an invoice directly from the 
laboratories for payment of analysis for a 2nd vial of blood. 

 
2. DNA Analysis 

 
Fee associated with DNA (deoxyribonucleic acid) analysis and blood typing, 
Every person convicted of a felony on or after July 1, 1990, every person 
convicted of a felony offense under Article 7 (§ 18.2-61 et seq.) of Chapter 4 of 
Title 18.2 who was incarcerated on July 1, 1989, and every person convicted of a 
violation of (i) § 18.2-67.4, (ii) § 18.2-67.4:2, (iii) subsection C of § 18.2-67.5, 
(iv) § 18.2-130 or (v) § 18.2-370.6 shall have a sample of his blood, saliva or 
tissue taken for DNA (deoxyribonucleic acid) analysis to determine identification 
characteristics specific to the person.  The identification characteristics resulting 
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from the analysis are maintained in a DNA data bank.  The DNA analysis and 
blood typing must be performed by the Virginia Division of Forensic Science. 

 
Blood samples from persons sentenced to incarceration shall be withdrawn by the 
receiving unit or such other place as designated by the Department of Corrections.  
The required sample from persons who are not sentenced to incarceration shall be 
withdrawn at a time and place specified by the sentencing court.* 

 
Revenue 

Code Amount Assessed Reference(s) 

113 
(Commonwealth) 

 
233 

(Locality) 
 
 

 The fee is $53 with $38 going to the 
Commonwealth and the remaining $15 to 
the locality. 
 The fee applies only to felonies and certain 

misdemeanors as defined above.  It is not 
contained within the fixed fees so it must 
be added on ONE time per sentencing 
event rather than on each case or count 
tried on a particular day. 
 If a sample has been previously taken from 

the person as indicated by the Local Inmate 
Data System (LIDS), no additional sample 
shall be taken. 

§§ 17.1-275.5(14);  
19.2-310.2, 19.2-

310.2:1, 19.2-
310.3, 19.2-332 

Suggestion:  DO NOT charge the fee if it is determined that a DNA sample has been previously 
taken, another sample is not required. 

 
When/How Collected 

Taxed against and collected from defendant upon conviction. 
 
When the court is authorized to designate the agency/facility to perform the 
blood withdrawal, a governmental facility such as a local jail, local 
Department of Corrections facility, or local health department should be used 
whenever feasible.  If such resources are not available, blood withdrawal may 
be performed by a private medical professional authorized to withdraw blood 
pursuant to § 19.2-310.3.  To receive reimbursement for blood withdrawal 
services performed by a private medical provider (e.g. local health dept.), the 
service provider must submit a bill or statement of expenses to the court.  The 
clerk then forwards to the Office of the Executive Secretary the original bill, a 
completed DC-40, List of Allowances, and a copy of the CC-1390, Order for 
Withdrawal of Blood Samples. 

 
NOTE: In those cases where a felon is placed in the custody of the sheriff to 
serve a term of imprisonment, the costs associated with blood withdrawal for 
DNA analysis are absorbed by the sheriff.  The Office of the Executive 
Secretary will provide reimbursement for blood withdrawal services only in 
the following circumstances: 
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 When a convicted felon is not sentenced to a period of confinement 
(i.e., the felon received a suspended sentence or was placed on 
probation with no time to serve); or 

 When a convicted felon receives a suspended sentence as noted in #1 
but is remanded to the custody of the sheriff solely for the purpose of 
blood withdrawal; and 

 When blood withdrawal services are performed by a private physician, 
nurse or non-state-funded entity (e.g., by one other than personnel 
salaried by the sheriff or the Department of Corrections). 

 
3. HIV & Hepatitis B or C Testing 

 
Fee associated with chemical testing of blood to determine if a defendant is 
infected with HIV (human immunodeficiency virus) or Hepatitis B or C.  Such 
testing, which is conducted by the Virginia Division of Consolidated 
Laboratories, may occur in the following situations: 

 
a. When, following arrest, and upon request of the Commonwealth’s attorney, 

the defendant is charged with sexual assault in violation of Article 7 of 
Chapter 4 of Title 18.2, or any offense against children prohibited by Va. 
Code §§ 18.2-361, 18.2-366, 18.2-370 and 18.2-370.1.  The defendant may 
object to such testing in which event the circuit court will conduct a probable 
cause hearing to determine if the defendant has committed the crime for which 
he is charged.  If probable cause is found, the court shall order the test 
pursuant to Va. Code § 18.2-62 (A). 

 
b. When the defendant is convicted of any offense listed above and upon request 

of the Commonwealth’s attorney, the court shall order the test pursuant to Va. 
Code § 18.2-62 (B). 

 
c. When the defendant is convicted of prostitution as prohibited by Va. Code § 

18.2-346 or any crime against nature as prohibited by Va. Code § 18.2-361.  
Upon conviction, the court shall order the test pursuant to Va. Code §18.2-
346.1. 

 
Revenue 

Code Amount Assessed Reference(s) 

133 Amount varies  §§ 17.1-275.5 (11);  18.2-62, 
18.2-346.1; Chart of Allowances 

* While there are no restrictions under §§ 18.2-62 and 18.2-346.1 on who may withdraw blood 
for HIV testing, blood withdrawal should be conducted by public health or local sheriff’s 
department personnel who are familiar with HIV confidentiality and reporting provisions.  
Expense claims received from the local health department for reimbursement should be 
submitted to the Office of the Executive Secretary, along with a DC-40, List of Allowances and 
a copy of the CC-1390, Order for Withdrawal of Blood Samples.  In cases where sheriff’s 
department personnel perform blood withdrawal services, the sheriff’s department absorbs such 
costs. 
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When/How Collected 
Taxed against and collected from defendant upon conviction. 

 
4. HLA (Paternity Cases) 

 
Fees associated with chemical test(s) to determine paternity.  The court before 
whom the trial of any matter in which the question of paternity arises may direct 
and order the alleged father, the mother and child to submit to such blood 
grouping test.  These costs would be assessed in a circuit court criminal case 
primarily when a criminal non-support case is appealed from the Juvenile and 
Domestic Relations District (J&DR) Court or in a rape case.  Any duly qualified 
lab or expert, either within or outside the Commonwealth, may conduct blood 
testing for paternity. 

 
Revenue 

Code Amount Assessed Reference(s) 

133 Varies § 20-49.3; Chart of Allowances 
 

When/How Collected 
Generally, such costs will be assessed in the J&DR court's order and collected 
from the defendant upon conviction for criminal non-support in circuit court.  
Added to defendant costs only if assessed in the District Court. 
 
The court shall require the party requesting such test to pay the costs.  
However, if such person is indigent, the Commonwealth shall pay for the test.  
In order for the expert to be paid for the costs of the test when the requesting 
party is indigent, the expert must submit a bill to the clerk.  The clerk then 
submits the bill with a DC-40, List of Allowances to the Office of the 
Executive Secretary for further processing.  The expert is subsequently 
reimbursed by the Commonwealth (State Treasurer). 

 
G. Boating Education Civil Penalty 

Civil penalty assessed on anyone who operates a motorboat with a motor of 10 
horsepower or greater without having successfully completed an approved boating 
safety education course. 

 
Revenue 

Code Amount Assessed Reference(s) 

030 $100 § 29.1-735.2(H) 
 

When/How Collected 
District court assesses this penalty as costs on the summons.  If the case is 
appealed and the defendant is convicted in circuit court, the circuit court taxes and 
collects the penalty from the defendant, along with other applicable costs and fees 
as a result of the appeal. 
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H. Bond Forfeiture 

Money/property that was previously posted as security for a bail bond and later 
forfeited as a result of the defendant's failure to meet the terms and conditions of his 
bail and recognizance. 

 
Revenue Codes 110 (Commonwealth) and 201 (Local) are not applicable.  § 19.2-143 
et seq. 
 
When/How Collected 

A rule to show cause is issued to the defendant, the surety (if any) and the trustee 
and owner of property (if a deed of trust has been recorded to secure the bond), 
giving notice of the impending forfeiture action and allowing such parties to show 
cause why the bond should not be forfeited. 
 
If the court thereafter makes a finding of default, on bonds posted prior to July 1, 
2011, the clerk remits the bond monies or proceeds from the sale of property, 
whichever applies, to the locality if local offense or to the State Treasurer.  The 
clerk will make a journal voucher to transfer the amount from revenue code 502 
to 110 or 201.  If the bond was posted between July 1, 2011, and June 30, 2012, 
the bond monies are remitted to the Treasurer or Finance Director of the locality 
where the bond was written.  If the bond was posted on July 1, 2012 or later, the 
bond monies are remitted to the Treasurer or Finance Director of the locality 
where the case was prosecuted. 

 
I. Certificate of Analysis Fee 

A defendant may demand the testimony of an analyst who prepared lab reports in 
court.  If convicted the defendant must pay $50 court costs for expenses related to that 
appearance. 

 

Revenue Code Amount Assessed Reference(s) 

113 $50 §19.2-187.1 
 

When/How Collected 
Fee assessed upon conviction, in addition to fixed fees. If the defendant demands 
the appearance of the analyst multiple times during the course of the trial, the fee 
would be assessed for each appearance. 
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J. Child Safety Restraint Device Penalty 

Penalty assessed upon conviction for failure to properly restrain a child in a safety 
device while operating a motor vehicle. 
 

Revenue 
Code Amount Assessed Reference(s) 

114 $50 for violation of Va. Code § 46.2-1095 or 
$20 penalty for failure to carry a statement of 
exemption in violation of Va. Code § 46.2-
1096. For a 2nd or subsequent violation a 
penalty of up to $500.  

§§ 46.2-1095, 
46.2-1096, 
46.2-1097, 
 46.2-1098 

 
When/How Collected 

District court assesses this penalty as costs on the summons.  If the case is 
appealed and the defendant is convicted in circuit court, the circuit court taxes and 
collects the penalty from the defendant, along with other applicable costs and fees 
as a result of the appeal, 

 
K. Clerk’s Processing Fee (District Court Clerk) 

Processing fee assessed in misdemeanor and traffic violation cases heard in district 
court. 
 

Revenue Code Amount Assessed Reference(s) 

460 
(Traffic Infraction) $51 per charge § 16.1-69.48:1 

§ 19.2-335 
Attorney General Opinion 
to Foreman dated 8/30/90 

(1990) 

461 
(Misdemeanor – Criminal 
& Traffic Misdemeanor) 

$61 per charge 

462 
(Misdemeanor Drug) $136 per charge 

 
When/How Collected 

The district court clerk assesses these fees on the summons or misdemeanor 
warrant in addition to any other costs specifically provided by statute. Va. Code § 
16.1-69.48:1 (A).  If a case is appealed, the circuit court clerk collects these costs 
(in addition to circuit clerk’s fees) from the defendant upon conviction in circuit 
court. 

 
NOTES:   
 District court will combine these costs for multiple charges arising from the same 

incident. 
 District assessment on appealed cases may show difference between fixed fee 

amount on multiple charges arising from the same incident if one is prepaid and 
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then there is a conviction on other case where higher fixed fee should have been 
assessed.   

‒ Infraction and Misdemeanor: 132 set at $6; 113 set at $4 
‒ Infraction and Drug case: 107 set at $75; 132 set at $6; 113 set at $4 
‒ Misdemeanor and Drug case: 107 set at $75 

 
L. Computer Analysis Fee 

Upon a finding of guilty of any charge or charges in which any computer forensic 
analysis revealed evidence used at trial of a defendant, the defendant may be assessed 
costs for each computer analyzed by any state or local law-enforcement agency. 

 
Revenue 

Code Amount Assessed Reference(s) 

520 Not to exceed $100 for each computer analyzed.  §17.1-275.11:1 
 

When/How Collected 
Assessed upon a finding of guilty.  Upon motion to the court of an affidavit by the 
law-enforcement agency, the Court will determine the amount to be assessed, and 
may order such amount paid to the law-enforcement agency. 

 
M. Concealed Handgun Permit 

Civil Penalty for not carrying a government issued photo identification with 
concealed handgun permit. 

 
Revenue 

Code Amount Assessed Reference(s) 

110 $25 §18.2-308.01 
 

When/How Collected 
Taxed against the defendant upon conviction.  

 
N. Confiscated Monies/Property 

Money/property confiscated at arrest and, upon conviction of the defendant, ordered 
to be forfeited to the Commonwealth or other agency. 
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Revenue 
Code Amount Assessed Reference(s) 

111 
(Non-drug 

related forfeiture 
of money) 

 
509* 

N/A §§ 4.1-336, 4.1-338 illegal alcohol 
§ 4.1-339 contraband 

§ 19.2-386.2 enforcement by information 
§§ 19.2-386.1 through 19.2-386.31 drugs 

§ 19.2-386.16 automobiles 
§ 19.2-386.22 property used in connection 

with drug offenses 
§§ 19.2-386.23, 19.2-386.24, 

19.2-386.25 substances 
§ 19.2-386.29 weapons 

§ 19.2-386.30 gambling 
Chapter 22.1, Title 19 forfeitures in drug 

cases 
Chapter 22.2, Title 19 miscellaneous 

forfeiture provisions 
*Use only if court directs that the proceeds of seized property be remitted to another agency, e.g. 
local law enforcement. 

 
When/How Collected 

Costs of sale of seized property are collected directly by the sheriff or law 
enforcement agency.  Any remaining money is forwarded to the clerk who remits 
it to the Commonwealth. 

 
O. Court Appointed Attorney Costs 

Costs of attorney appointed by the court to represent an indigent defendant.  These 
costs cover the attorney’s time and allowable expenses and materials. 

 
Revenue 

Code Amount Assessed Reference(s) 

120 
(State Charges) 

217 
(Local Charges) 

261, 266, 271, 
276, 281, 286, 

291 
(Town Charges) 

See Chart of Allowances and 
Court Appointed Counsel 

Guidelines & Procedures Manual. 

§§16.1-267; 17.1-275.5(1);  
 19.2-163, 19.2-182(A),    

19.2-326; Chart of 
Allowances; Court 
Appointed Counsel 

Guidelines & Procedures 
Manual 

 
NOTE: When Court Appointed Counsel represents an indigent charged with repeated 
violations of the same section of the Code of Virginia, with each violation arising out 
of the same incident, occurrence, or transaction, counsel shall be compensated in an 
amount not to exceed the fee prescribed for the defense of a single charge, if such 
offenses are tried as part of the same judicial proceeding. 
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When/How Collected 
Taxed against the defendant upon conviction.  The court appointed attorney, to 
receive reimbursement, must submit a DC-40, List of Allowance and, if seeking a 
waiver to the statutory caps, a DC-40(a) to the court for State charges and local 
form for local charges, preferably at the time of sentencing.  Pursuant to Va. Code 
§ 19.2-163, the court-appointed attorney must make a written request for payment 
of fees within 30 days of trial. 

 
NOTE: The circuit or district court shall direct that the foregoing payments shall 
be paid out by the Commonwealth, if the defendant is charged with a violation of 
a statute, or by the county, city or town, if the defendant is charged with a 
violation of a county, city or town ordinance, to the attorney so appointed to 
defend such person as compensation for such defense. Va. Code § 19.2-163. 

 
The procedures listed below would then be followed.  Any statement submitted 
by an attorney for payment due him for indigent representation or representation 
of a child pursuant to Va. Code § 16.1-266 shall, after submission of the 
statement, be forwarded forthwith by the clerk to the Commonwealth, county, city 
or town, as the case may be, responsible for payment.  Va. Code § 19.2-163.  

 
1. If the defendant had three (3) charges against him and was convicted on only two 

(2), and if the attorney is allowed compensation by the Court for all three cases, 
the amount allowed by the Court would be apportioned between/among cases of 
conviction up to maximum amount allowed per case.   

 
NOTE: the defendant would only be responsible for reimbursing/paying the fee 
assessed on the two cases for which he was convicted. 

 
EXAMPLE:  Defendant convicted of two class 4 felonies and one charge was 
nolle prosequi.  Attorney requests $925 for all three cases and is approved by 
the judge.  Allocate as follows: 

 
 Convicted Felony Charge 1 - $445 (statutory maximum) 
 Convicted Felony Charge 2 - $445 (statutory maximum) 
 The remaining amount for the Nolle Prosequi Charge is uncollectible 

because of allowed fee. 
 

SUGGESTION:  Attempt to recapture as much of the court-appointed attorney 
fee as possible within the maximum allowances allowed each case by Va. Code § 
19.2-163. 

 
NOTE:  Only the amount allowed per statute, plus reasonable expenses, should 
be applied per case:  If attorney is granted a waiver for the fee caps, only the pre-
waiver amount is allowed to be charged as costs to the defendant. 

 
o the statutory maximum for defending any jailable misdemeanor is $158; 
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o the statutory limit for defending a felony punishable by confinement in the 
state correctional facility for a period of more than 20 years is a sum not to 
exceed $1,235 

o the statutory limit to defend any other felony, a sum not to exceed $445.  Va. 
Code § 19.2-163; and 

o there is no statutory limit for defending a felony charge that may be 
punishable by death. 

 
2. Probation Revocations 

 
EXAMPLE:  Defendant had five (5) original charges and convicted on three (3). 

 
The attorney would be allowed payment for the maximum amount assessed on 
ONE (1) of the original charges.  The DC-40 should contain only one case 
number indicating that it was a probation violation under Va. Code § 19.2-306 
and should state the original Code section charged that he/she is claiming 
payment. 

 
3. If the offense is a local violation and the defendant pays the costs at sentencing, 

the clerk receipts the defendant’s payment under revenue code 217.  The clerk 
may then write a check payable to the attorney, drawing from revenue code 217 
or follow the procedures in #4. 

 
4. If the offense is a local violation and the defendant does not pay costs at the time 

of sentencing, the clerk bills the locality for the cost of the court appointed 
attorney.  The locality then pays the attorney directly.  When the defendant 
subsequently remits payment(s) for attorney costs to the court, the clerk receipts 
payment(s) under revenue code 217 and transmits such payments to the locality at 
month’s end. 

 
5. If the offense was a state violation and the defendant pays the costs at sentencing, 

the clerk receipts the defendant’s payment under revenue code 120.  The clerk 
may then write a check payable to the attorney, drawing from revenue code 120 
or follow the procedures in #6. 

 
6. If the offense is a state violation and the defendant does not pay the attorney costs 

at sentencing, the clerk submits a List of Allowances (Form DC-40) to the Office 
of the Executive Secretary for further processing. The attorney is later reimbursed 
by the Commonwealth (State Treasurer).  When the defendant subsequently 
remits his costs to the court, the clerk receipts the payment(s) under revenue code 
120 and transmits the money to the State Treasurer. 

 
P. Courthouse Construction Fee (CHCF) 

Fee assessed in criminal and traffic cases and used by the local governing body solely 
for the construction, reconstruction, renovation of, or adaptive use of a structure for a 
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courthouse. The assessment of this fee requires letter of non-compliance from DGS. 
The assessment provided for herein shall be in addition to any other fees prescribed 
by law.  The assessment shall be required in each felony, misdemeanor, or traffic 
infraction case, regardless of the existence of a local ordinance requiring its payment. 
(This fee is also assessed in certain civil cases, as well.) 

 
Revenue 

Code Amount Assessed Reference(s) 

228 
(Local) 

Not to exceed $3 § 17.1-281 

 
When/How Collected 

Taxed against and collected from defendant upon conviction. 
 

Q. Courthouse Maintenance Fund Fee (CHMF) 

Fee assessed as part of fixed fees/costs in misdemeanor and traffic cases and used by 
the local governing body for the construction, renovation or maintenance of the 
courthouse, jail and/or other court-related facility and to defray increases in the cost 
of heating, cooling, electricity and ordinary maintenance.  The assessment provided 
for herein shall be in addition to any other fees prescribed by law.  The assessment 
shall be required in each felony, misdemeanor, or traffic infraction case, regardless of 
the existence of a local ordinance requiring its payment. 

 
Revenue 

Code Amount Assessed Reference(s) 

229 
(Local) 

263, 268, 273, 
278, 283, 288, 

293 
(Cities) 

Included in the Circuit Court fixed 
fees and in District court fixed 
fees.  Fee would therefore be 
collected in both courts as part of 
their fixed fees. 

§§ 16.1-69.48:1; 17.1-275.1, 
17.1-275.2, 17.1-275.3, 
17.1-275.7, 17.1-275.8, 

17.1-275.9; 17.1-281 
 

 
When/How Collected 

Taxed against and collected from defendant upon conviction. 
 

R. Courthouse Security Fund (CHSF) 

Fee assessed as part of costs in felony, misdemeanor, and traffic cases and used by 
the local governing body subject to appropriation by the governing body to the 
sheriff's office solely for the funding of courthouse security personnel and equipment 
used in connection with courthouse security. If a town provides court facilities for a 
county, the governing body of the county (not the clerk's office) shall return to the 
town a portion of the assessments collected based on the number of criminal and 
traffic cases originating and heard in the town.  The imposition of such assessment 
must be by ordinance of the local governing body. 
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Revenue 
Code Amount Assessed Reference(s) 

244 An amount as determined by each local 
governing body but not in excess of $10 per 
case shall be added on in addition to any fixed 
fee. 

§ 17.1-275.5 (13); 
53.1-120 (D) 

Local Ordinance 

 
When/How Collected 

‒ Taxed against and collected from the defendant upon conviction. 
‒ Assessed on each case where the court enters a conviction. 
‒ Assessed only one time per case. When this fee has been charged by a 

District Court and the case is appealed, it may not be charged again by the 
Circuit Court. 

 
SPECIAL NOTE:  For localities that adopt this fee, it is not included in any fixed 
fee and must be added on. 

 
S. Court Reporter Costs 

Costs of privately retained reporter or court employee responsible for recording 
proceedings and, if necessary, preparing transcript(s). 

 
Revenue 

Code Amount Assessed Reference(s) 

113 
Transcripts 

Only 

Amount having been established through a 
schedule of fees approved by the judge for 
preparation of transcripts. 

§§ 19.2-165, 19.2-166; 
Chart of Allowances 

NOTE: The per diem costs charged by the court reporter are not taxed and assessed against the 
defendant.   Fees are distributed to the court reporter fund as set forth in Va. Code §§ 17.1-275.1, 
17.1-275.2, 17.1-275.3, and 17.1-275.8. 

 
When/How Collected 

The costs of the transcripts from the court reporter are taxed against the 
defendant.  The court reporter, to receive reimbursement for recording and 
preparing the transcripts, provides the clerk or a LIST OF ALLOWANCES (Form 
DC-40).  The clerk then submits the DC-40, List of Allowances to the Office of 
the Executive Secretary for further processing.  The reporter is subsequently 
reimbursed by the Commonwealth (State Treasurer).   

 
NOTES: 
 The Commonwealth will not reimburse court reporting costs in misdemeanor 

cases.  Such costs are the responsibility of the defendant requesting the reporter. 
 See also Recording Equipment Costs, this section of this manual, for allocation 

from the fixed fees to Account Code 410. 
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T. Criminal Injury Compensation Fund Fee (CICF) 

Fee assessed as part of fixed costs upon conviction of a felony or misdemeanor and 
collected for deposit in CICF.  Such monies are available to victims of certain crimes 
to cover their losses. 

 
Revenue 

Code Amount Assessed Reference(s) 

132 Included in the Circuit court fixed 
fees as provided in Va. Code §§ 17.1-
275.1, 17.1-275.2, 17.1-275.3, 17.1-
275.4, 17.1-275.7, 17.1-275.8, 17.1-
275.9. Also included in District court 
fixed fees.  Fee would therefore be 
collected in both courts as part of 
their fixed fees. 

§§ 16.1-69.48:1; 17.1-275.1, 
17.1-275.2,  17.1-275.3, 
17.1-275.4, 17.1-275.7, 
17.1-275.8, 17.1-275.9, 

§ 17.1-281; 19.2-368.18 (B) 
Attorney General Opinion to 
Barry, dated 1/23/85 (1984-

85, pg. 85)  
Attorney General Opinion to 

Sandie, dated 8/10/76 
(1976-77, pg. 61)  

Attorney General Opinion to 
Foreman dated 8/3/90 (1990, 

pg. 68)  
 

When/How Collected 
Taxed against and collected from defendant upon conviction. 

 
U. Criminal Justice Training Academy Fund  

1. Local 
 

A locality who does not participate in a regional criminal justice training academy 
and if the locality was operating a certified independent criminal justice academy 
as of July 1, 2012, may charge a fee similar to the Regional Training Justice 
Academy fee.  Any and all funds from such local fee shall support the local 
academy.  The court should have a copy of the local ordinance on file. 

 
Revenue 

Code Amount Assessed Reference(s) 

243 Varies per Local Ordinance § 9.1-106 
 

When/How Collected 
Taxed against and collected from defendant upon conviction. It is charged in 
addition to the appropriate fixed fees. Fee would be collected from both 
courts. 
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2. Regional 
 

Fee assessed upon conviction for felony and misdemeanor cases in the circuit 
court and misdemeanor and traffic cases in the district court. 

 
Revenue 

Code Amount Assessed Reference(s) 

143 Included in the Circuit court fixed 
fees. Also included in District court 
fixed fees.  Fee would therefore be 
collected in both courts as part of 
their fixed fees. 

§§ 9.1-106; 16.1-69.48:1; 
17.1-275.1, 17.1-275.2, 
17.1-275.3, 17.1-275.4, 
17.1-275.7, 17.1-275.8, 

17.1-275.9 
 

When/How Collected 
Taxed against and collected from defendant upon conviction. 

 
II. FEES AND COSTS (D-J) 

A. DNA Analysis Fee 

Defendants convicted of certain violations are required to have DNA samples taken 
by local law enforcement and then tested, stored and maintained by the Department of 
Forensic Science.  
 

Revenue 
Code Amount Assessed Reference(s) 

113 
233 

$53 
Fee is split between Commonwealth & Locality 

§ 19.2-310.2 

 
When/How Collected 

The fee is assessed upon conviction. 
 
NOTE:  The fee is assessed one time per defendant, rather than on each case 
tried.  If a sample has been previously taken from the person as indicated by the 
Local Inmate Date System (LIDS), no additional sample should be taken. 

 
B. Driver Improvement Clinic Fee 

Fee for entrance into a driver improvement education and training program designed 
to assist problem drivers. 

 
Fee varies depending on program. §§ 46.2-502, 46.2-505; 17.1-275(A)(12) 
 
When/How Collected 

These fees should not be collected by the court but rather paid directly by the 
defendant to the local driver improvement clinic/traffic school.    NOTE:  The 
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court may require a defendant to successfully complete a driver improvement 
clinic or traffic school in lieu of a finding of guilty.  Should this be the case, the 
defendant would still be taxed all other fees and costs as if he were convicted. 

 
C. Drug Analysis (Forensic Lab) Costs 

Costs of forensic analysis of drugs seized as evidence in a case. 
 

Revenue 
Code Amount Assessed Reference(s) 

113 Included in the Circuit court fixed drug 
misdemeanor fee. 

§ 17.1-275.8 
Attorney General Opinion 
to Davila, dated 11/23/77 

(1977-78, pg. 95) 
 

When/How Collected 
Taxed against and collected from defendant upon conviction of each and any 
misdemeanor charge, whether or not originally charged as a felony, for a violation 
of any provision of Article 1 (§ 18.2-247 et seq.) of Chapter 7 of Title 18.2, or 
upon a deferred disposition of proceedings in the case of any and each 
misdemeanor charge, whether or not originally charged as a felony, deferred 
pursuant to the terms and conditions of Va. Code § 18.2-251. 

 
A certificate of analysis must be filed in order to collect these costs from the 
defendant. 
 
NOTE:  The costs for forensic laboratory analyses are neither billed to the circuit 
court nor processed for reimbursement by the Office of the Executive Secretary.   
Instead, such costs, when recovered from the defendant, are paid into the state's 
general fund via receipting the payment under revenue code 113. 

 
D. Drug Enforcement Jurisdiction Fund (DEJF) Fee 

Fee assessed upon conviction of a misdemeanor or traffic infraction case.  Such 
monies are subsequently deposited in a special non-reverting fund administered by 
the Department of Criminal Justice Services.  The fund is intended to provide 
additional resources to supplement the efforts of local officials in the apprehension 
and prosecution of persons engaged in drug-trafficking activities. 

 
Revenue 

Code Amount Assessed Reference(s) 

140 Included in the Circuit court fixed fees. 
Also included in District court fixed fees.  
Fee would therefore be collected in both 

courts as part of their fixed fees. 

§§ 9.1-105; 16.1-69.48:1;   
17.1-275 (D); 17.1-275.1,   

17.1-275.2, 17.1-275.3,      
17.1-275.4, 17.1-275.7,      
17.1-275.8, 17.1-275.9 
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When/How Collected 
Taxed against and collected from defendant upon conviction. 

 
E. Drug Offender Assessment Fund (DOAF) 

Fee assessed upon a conviction of any felony drug offense under Article 1 (§ 18.2-
247 et. seq.) of Chapter 7 of Title 18.2.  Such fee is also assessed in first offender 
drug cases disposed under Va. Code § 18.2-251.  The clerk shall pay the fees 
collected to the state treasury. 

 
Revenue 

Code Amount Assessed Reference(s) 

107 $150 for each felony drug 
conviction/disposition. 

§§ 16.1-69.48:3; 
17.1-275(A)(11), 17.1-275.5(8); 

18.2-251.02 
NOTE: Fee is included in the Fixed Misdemeanor Drug fee 

 
When/How Collected 

Taxed against and collected from the defendant upon conviction or upon 
disposition under Va. Code § 18.2-251. 

 
F. DUI Fee 

Additional fee charged on convictions of DUI related offenses. 
 

Revenue 
Code Amount Assessed Reference(s) 

113 $100 §17.1-275.11 
 

When/How Collected 
Taxed against and collected from the defendant upon conviction of any and each 
charge of a violation of §§ 18.2-36.1, 18.2-51.4, 18.2-266, 18.2-266.1, 18.2-268.3, 
46.2-341.24 or § 46.2-341.26:3, or any similar local ordinance. 

 
G. Electronic Summons (E-Citation) 

Fee to be used for the implementation and maintenance of an electronic summons 
system. The imposition of such assessment must be by ordinance of the local 
governing body. The court should have a copy of the local ordinance on file. 

 
Revenue 

Code Amount Assessed Reference(s) 

241 Not to exceed $5.00 §§ 17.1-275.5(19); 17.1-279.1 
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When/How Collected 
Taxed against and collected from defendant upon conviction in each criminal or 
traffic case. If a case is appealed, the circuit court clerk collects both the amounts 
assessed in district and circuit court. 

 
H. Extradition Costs 

Costs and expenses associated with the transport of any defendant who is charged 
with an offense in Virginia but who is located in another state. 

 
Revenue 

Code Amount Assessed Reference(s) 

*113 
(If applicable) 

Actual costs and expenses  §§ 17.1-275.5(3); 19.2-112; 19.2-
335, 19.2-336; Chart of Allowances 

 
When/How Collected 

Commonwealth of Virginia shall pay all extradition expenses and costs.  The 
local law enforcement agency that transported the defendant generally submits a 
voucher for expenses directly to the Office of the Executive Secretary for 
processing. 
 
Extradition costs are added to court costs as an add-on pursuant to Va. Code § 
17.1-275.5.  Should the defendant pay the costs for extradition, the clerk should 
receipt such payments under revenue code 113.  If ordered by the court, costs may 
be set up as restitution under account code 520. 

 
I. Failure to Appear Fee 

Processing fee charged by the district court for non-appearance case 
 

Revenue 
Code Amount Assessed Reference(s) 

121 $35 § 16.1-69.48:1(A) 
 

When/How Collected 
District court, not Circuit court assesses this fee on the summons or warrant.  If 
the case is appealed and the defendant is convicted, the fee is taxed against and 
collected from the defendant by the circuit court.   

 
J. Failure to Pay Fare 

Persons who board or ride a transit operation and fail or refuse to pay the applicable 
fare or refuse to produce valid proof of payment of the fare are subject to a civil 
penalty. 
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Revenue 
Code Amount Assessed Reference(s) 

201 Not more than $100 § 18.2-160.3 
 

When/How Collected 
Assessed on conviction. This is a civil action in the district court and appealed to 
circuit court.  Civil in nature, handled in criminal division in circuit.  No costs are 
assessed in district court; however, circuit court costs do apply. 

 
K. Failure to Pay Toll 

Vehicles that use a toll facility without payment of the required toll are subject to a 
civil penalty.  

 
Revenue 

Code Amount Assessed Reference(s) 

161 
194 

Varies §§ 46.2-819.1 
46.2-819.3 

 
When/How Collected 

 Assessed and collected upon conviction.  
 

L. Fines 

1. Highway Litter 
 

Fine assessed when defendant is convicted of littering, a class 1 misdemeanor. 
 

Revenue 
Code Amount Assessed Reference(s) 

128 (littering) 
201(city or 

county) 
260, 265, 270, 
275, 280, 285, 

290, 295 
(town) 

110 (state) 

No less than $250 or more than $2500 as 
ordered by court* 

§§ 33.1-346,  
10.1-1418,  
10.1-1419, 
 10.1-1424 

 
When/How Collected 

District court assesses this fine on the summons.  If the case is appealed and the 
defendant is convicted in the circuit court, the circuit court taxes and collects the 
fine from the defendant, along with other applicable costs and fees as a result of 
the appeal.  * If the fine revenue is remitted to the State Treasurer for the 
construction and maintenance of state highways. 
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If “clean up” costs are also ordered to be paid, see Va. Code § 10.1-1424. Such 
costs, if to be paid to a party other than the Commonwealth, should be receipted 
and disbursed under revenue code 509 - Collection for Others. 

 
M. Forfeitures: Other than Bond 

See Circuit Court Clerk’s Manual – Civil 
 

N. Game Replacement  

Defendants convicted of certain game violations are required to pay the replacement 
cost of the animals, birds or fish illegally taken. 

 
Revenue 

Code Amount Assessed Reference(s) 

134 Based on approximate replacement value of animal, 
bird or fish taken illegally. 

§ 29.1-551 

 
When/How Collected 

Assessed against and collected from defendant upon conviction of a violation of 
Va. Code §§ 29.1-523, 29.1-525.1, 29.1-530.2, 29.1-548, 29.1-550, or 29.1-552.  
The Comptroller shall credit such payments to the game protection fund. 

 
O. Global Positioning System (GPS)  

A subject may be required to be placed on a GPS tracking device, or other similar 
device when on secured bond, or as a condition of probation or suspended sentence.  
The defendant may be ordered by the court to pay the cost of such device. 

 
Revenue 

Code Amount Assessed Reference(s) 

520 As determined and ordered by the Court. § 19.2-123, -303 
 

When/How Collected 
Taxed against and collected from the defendant upon conviction.  A court may 
order this to be paid directly to the party that places the device on the defendant. 

 
P. Habeas Corpus 

See Circuit Court Clerk’s Manual – Civil 
 

Q. HIV, Hepatitis B or C Blood Test 

Fees associated with chemical testing of blood to determine if a defendant is infected 
with HIV (human immunodeficiency virus) or Hepatitis B or C.  
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Revenue 
Code Amount Assessed Reference(s) 

133 Amounts for testing and blood 
withdrawal varies.  Assess 

amounts charged. 

§§ 18.2-62  
18.2-346.1 

 
When/How Collected 

Taxed against and collected from defendant upon conviction when testing is 
ordered by the court.   

 
R. Ignition Interlock Fee 

In addition to any penalties provided by law for convictions under Va. Code §§ 18.2-
51.4 or 18.2-266 or a substantially similar ordinances of any county, city or town, any 
court of proper jurisdiction shall,  as a condition of a restricted licenses, require an 
ignition interlock system for certain periods of time during the time of license 
suspension and restriction.    

 
NOTE: The Department of Motor Vehicles shall publish a list of certified ignition 
interlock systems and shall ensure that such systems are available throughout the 
Commonwealth. 

 
Revenue 

Code Amount Assessed Reference(s) 

113 $20 § 17.1-275.5 (10); 
 18.2-270.1 (B) 

 
When/How Collected 

It is assessed on each conviction where an ignition interlock device is ordered.   
 
The fee is charged only one time per case.  When this fee has been charged by a 
District Court and the case is appealed, it may not be charged again by the Circuit 
Court.  

 
S. Increase Rate Fee 

 
Increase the amounts owed and collected to reflect the costs associated with 
employing or contracting with agencies or individuals to collect delinquent accounts. 
 

Revenue 
Code Amount Assessed Reference(s) 

499 17% on delinquent debt referred 
to collection agents on or after 

July 1, 2014. 

2013 Appropriations Act 
§ 19.2-349 
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When/How Collected 
The increase rate fee is automatically added at month end by the BU51 Report 
Listings of Unpaid Fines, Costs and Restitution.  It is not subject to the accrual of 
judgment interest. It is reportable to DMV for notice of license suspension as part 
of the delinquent unpaid amount. 

 
T. Interest of Judgments 

Interest accrued on the unpaid balance of fines, costs and restitution. 
 

Revenue Code Amount Assessed Reference(s) 

109 
(Commonwealth) 

242 
(city or county) 

250, 251, 252, 
253, 254, 255, 

256, 257 
(town) 

6% from 7/1/04 to present 
9% from 7/1/91 to 6/30/04 
8% from 7/1/87 to 6/30/91 
12% from 1/1/85 to 6/30/87 
10% from 7/1/81 to 6/30/83 
8% from 10/1/77 to 6/30/81 

§ 6.2-302; 8.01-382; 
19.2-305.4, 19.2-340, 
19.2-353.5, 19.2-354; 

Attorney General Opinion to Davis, 
dated 3/23/89 

(1989, pg. 194) 
Attorney General Opinion to Marshall, 

dated 2/14/86 
(1985-86, pg. 190)  

Attorney General Opinion to Zepkin, 
dated 10/15/85 

(1985-86, pg. 136) 
Attorney General Opinion to Parrish, 

dated 10/16/86 
(1986-87, pg. 187) 

 
When/How Collected 

Interest is to be assessed on the unpaid balance when 40 days have passed since 
final judgment or the defendant's release from incarceration.  Interest is not 
accrued during the defendant's incarceration on the charge resulting in the fine 
and/or costs or when the court has ordered a deferred payment or when the 
defendant is making regularly court-ordered installment payments. 
 
The court, when ordering restitution pursuant to Va. Code §§ 19.2-305 or 19.2-
305.1, may provide in the order for interest on the amount so ordered from the 
date of the loss or damage at the rate specified in Va. Code § 6.1-330.54. 
 
If interest is specified, but no date is given, interest will be figured from the date 
of sentencing. 

 
U. Internet Crimes against Children Fee 

Fee charged on every felony and misdemeanor conviction.  Monies in the fund are 
disbursed to designated entities to support the investigation and prosecution of 
Internet crimes against children. 
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Revenue 
Code Amount Assessed Reference(s) 

001 $15 on each felony and misdemeanor conviction. § 17.1-275.12 
 

When/How Collected 
Taxed against and collected from defendant upon conviction. It is charged in 
addition to the appropriate fixed fees. 

 
V. Interpreter Fee 

Fee charged by an interpreter for appearance on behalf of a non-English speaking or 
deaf/mute defendant, victim and/or witness. 

 
Revenue 

Code Amount Assessed Reference(s) 

113*  § 8.01-384.1; 19.2-164,           
19-1-64.1; Chart of Allowances 

*Interpreter fees are not assessed as costs against the defendant; however, the court may assess as part 
of the costs if the defendant fails to appear for trial and is convicted of a failure to appear, if the 
interpreter appeared in the case but no other case on the date the defendant is convicted. 

 
When/How Collected 

The fees for interpreters for the deaf are set by the Virginia Department for the 
Deaf and Hard of Hearing.  The interpreter for the deaf presents a certificate for 
the clerk to sign, verifying the interpreter's appearance in court.  The interpreter 
then submits the signed certificate to the Virginia Department for the Deaf and 
Hard of Hearing for payment.  (The circuit court should not bill the Office of the 
Executive Secretary for fees associated with interpreters for the deaf.) 

 
The court shall fix the compensation of qualified interpreters, appointed by the 
court in civil and criminal cases for non-English speaking parties or witnesses, in 
accordance with guidelines set by the Judicial Council. To receive reimbursement, 
the interpreter submits a DC-40, List of Allowances to the clerk.  The clerk then 
submits the DC-40 to the Office of the Executive Secretary for further processing. 
The interpreter is subsequently reimbursed by the Commonwealth (State 
Treasurer). 

 
W. Jail Admission Fee 

This add-on fee is assessed as part of costs in felony, misdemeanor, and traffic cases 
where a defendant is admitted to a county, city, or regional jail following conviction.  
After collection by the clerk, the fee is paid to the local treasurer and shall be used by 
the local sheriff's office and regional jails to defray the costs of processing arrested 
persons into local or regional jails.  The imposition of such assessment must be by 
ordinance of the local governing body.  Each court should obtain a copy of the 
ordinance before the fee is assessed. 
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Revenue 
Code Amount Assessed Reference(s) 

234 An amount as determined by each local 
governing body but not in excess of $25 on any 
individual. 
This fee applies to situations where the 
defendant is sentenced to local confinement or 
admittance to jail while awaiting transfer to the 
Department of Corrections.  The fee does not 
apply to persons who are remanded to custody 
for the sole purpose of finger printing and/or 
DNA sampling. 
The fee applies to felony, misdemeanor, and 
traffic cases and should be assessed ONE time 
per sentencing event rather than on each case or 
count tried on a particular day. 

§§ 15.2-1613.1; 
§ 17.1-275.5(12); 
Local Ordinance(s) 

 
When/How Collected 

Taxed against and collected from defendant upon conviction 
 
When this fee has been charged by a District Court and the case is appealed, it 
may not be charged again by the Circuit Court.  If the Circuit Court convicts the 
defendant on the appeal but imposes no jail time, the fee should not be assessed 
against the defendant at all.   
 
SPECIAL NOTE:  For localities who adopt this fee, it is not included in any 
fixed fee and must be added on. 

 
X. Jury Costs 

Costs of petit jurors summoned and present for a jury trial. 
 

Revenue 
Code Amount Assessed Reference(s) 

181 
 

210 
(city/county) 

 
261, 266, 271, 
276, 281, 286, 

291 
(town) 

$30 per diem per juror 
summoned and present, 

plus reasonable 
(determined by judge) per 

diem for board and 
lodging, if applicable. 

§§ 17.1-275.5(7), §§ 17.1-618 through 
622; 19.2-336 (when not assessed);  
Attorney General Opinion to Foreman, 

dated 5/27/82 (1981- 82, pg. 100) 
Attorney General Opinion to Mitchell, 

dated 7/16/79 (1979, pg. 120) 
Attorney General Opinion to King, dated 

11/9/78 (1978-79, pg. 63) 
Attorney General Opinion to Prievr, dated 

1/10/55 (1954-55, pg. 70)  
Attorney General Opinion to Huffman, 

dated 10/13/53 (1953-54, pg. 41)  
Chart of Allowances 
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When/How Collected 
Taxed against and collected from defendant upon conviction unless, at least 10 
days prior to trial, the defendant waives jury trial (even if the Commonwealth or 
trial court refuses to waive).  In cases of mistrial, hung jury or continuance, jury 
costs are assessed only when the trial is finally held and a conviction is returned.  
The costs of juries for both trials are to be assessed if the defendant is convicted at 
the second (or subsequent) trial. If a second jury is impaneled pursuant to Va. 
Code § 19.2-295.1, the costs of both juries are to be assessed. 

 
NOTE:  If defendant waives jury but Commonwealth does not, jury costs are not 
taxed against the defendant. 
 
When a jury trial is held for violation of a state offense, the clerk submits a DC-
43, List of Allowances and, if necessary, a DC-43C, Juror Continuation Sheet for 
Jurors to the local treasurer.  The treasurer provides a check to each juror and 
submits the List of Allowances with check numbers included to the Office of 
Executive Secretary for further processing. The locality is subsequently 
reimbursed by the Commonwealth (State Treasurer).  When the defendant remits 
payment for these costs, the clerk receipts the payment under revenue code 181. 

 
When a jury trial is held for violation of a local offense, the clerk prepares a 
statement of expenses for each juror and submits same to the locality.  The 
locality, in turn, reimburses the jurors.  When the defendant remits payment for 
these costs, the clerk receipts the payment under revenue code 210.  NOTE:  
Local jury costs are not to be billed to the Office of the Executive Secretary 

 
III. FEES AND COSTS (L-Z) 

A. Legal Aid Services Fund 

A notary public who violates Va. Code § 47.1-15.1 is subject to a civil penalty to be 
paid into the Legal Aid Services Fund. 
  

Revenue 
Code Amount Assessed Reference(s) 

123 Not to exceed $500 for 1st 
violation 

Not to exceed $1,000 for 2nd or 
subsequent violation 

§ 47.1-15.1 

 
When/How Collected 

A civil action is brought by the Attorney General in the name of the 
Commonwealth, and may be first in the district court and appealed to circuit 
court.  Civil in nature, handled in criminal division in circuit. No costs are 
assessed in district court; however, circuit court costs do apply. 
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B. Liquidated Damages/Overweight Violations 

Money assessed when a vehicle (truck) is found to exceed statutory weight limits.  If 
the case is received via a local criminal/traffic summons or warrant the case should be 
handled in circuit court as an appealed traffic infraction. 

 
Revenue 

Code Amount Assessed Reference(s) 

232 
(local) 

Liquidated damage amounts are set by 
statute and ordered by the judge* 

§ 46.2-1131, 46.2-1133, 46.2-
1134, 46.2-1135, 46.2-1138.1 

* The following fees/costs may be collected in conjunction with a liquidated damages case: 
110 or 201 Fine, if applicable 

112 District court fee 
113 Weighing costs, if applicable 
125 $2 Weighing Fee 
305 Circuit court clerk’s fee (if ordered by Court) 

 
When/How Collected 

NOTE: Most overweight violations are state versus local violations and are 
handled as civil administrative matters by the Department of Motor Vehicles. An 
appeal from the DMV action is handled by the general district court as a civil suit 
that may be appealed to the circuit court.  The circuit court does not collect this 
civil judgment since the defendant pays such monies to DMV. 
 
If the case comes to the circuit court as a local traffic infraction appeal, the 
liquidated damages ordered to be paid are collected by the clerk, receipted under 
revenue Code 232 and transmitted to the locality at month's end. 

 
C. Medical Costs for Gathering Evidence 

Costs of medical examination of victim to obtain physical evidence where the victim 
has been sexually abused or assaulted. 

 
Revenue 

Code Amount Assessed Reference(s) 

113 Varies – the Commonwealth Attorney 
submits invoice with appropriate 
supporting documentation to the 
Supreme Court of Virginia for 
payment. 

§ 17.1-275.5(15); 19.2-165.1, 
19.2-336; Chart of Allowances 

 
When/How Collected 

Costs taxed against the defendant by request of Commonwealth’s attorney.  By 
statute, the Commonwealth's attorney must provide arrangements for this service. 
Commonwealth’s attorney requests reimbursement from the Commonwealth for 
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payment. To assess against the defendant, the court must receive a request to add 
to the defendant’s court costs from the Commonwealth’s attorney 

 
D. Methamphetamine Site Cleanup 

Costs associated with the cleanup of a methamphetamine site can be assessed against 
the defendant, when the defendant is the property owner.  The Court will assess either 
the estimated or actual expense or $10,000 if expenses cannot be determined. (If 
innocent property owner or locality/law enforcement agency is awarded the expense, 
it is considered restitution.) 

 
Revenue 

Code Amount Assessed Reference(s) 

151 Court will award estimated/actual expense, 
or $10,00 if it cannot determine expenses 

 §18.2-248 

 
When/How Collected 

Fee assessed as directed by the Court, upon conviction. 
 

E. Out-Of-State Prisoner Costs (Agreement on Detainers) 

Costs (expenses) associated with transporting an out-of-state prisoner to Virginia for 
trial or to serve as a witness 

 
Not applicable.  §§ 53.1-209, 53.1-210; Chart of Allowances.  
 
When/How Collected 

These costs are not taxed against the defendant but are submitted to the circuit 
court clerk by the transporting agency (e.g., local sheriff) or Commonwealth's 
attorney, along with receipts for expenses and Form VI - Evidence of Agent's 
Authority to Act for Receiving State.  The transporting agency then prepares and 
submits a DC-40, List of Allowances with the receipts and Form VI to the court 
that would then submit to the Office of the Executive Secretary for processing.  
The transporting agency is subsequently reimbursed by the Commonwealth (State 
Treasurer). 

 
F. Pen Register, Wire Trap or Tracing Device Costs 

Costs associated with court-ordered installation and use of electronic or wire 
communication devices/services (e.g., phone tap) during the investigation of criminal 
activity. 

 
 Not applicable. Amount Varies, no clerk fee applies. §§ 19.2-68, 19.2-70.1, 19.2-
70.2(G); Chart of Allowances. 
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When/How Collected 
These costs are not taxed against the defendant/suspect if subsequently convicted. 
 
The service provider, to receive reimbursement for expenses, must submit a bill to 
the court.  The clerk then prepares a DC-40, List of Allowances and submits this, 
along with the bill, to the Office of the Executive Secretary for further processing.  
The service provider is subsequently reimbursed by the Commonwealth (State 
Treasurer). 

 
G. Psychiatric Evaluation Costs 

Costs of psychiatric evaluation of defendant in the following circumstances: 
 

‒ to determine competency to stand trial 
‒ to determine mental status at the time of the offense 
‒ to determine mental status at the time of the offense and competency to 

stand trial 
‒ for presentence evaluation   
‒ to determine sexual abnormality prior to sentencing 
‒ for court appearance of examiner/expert witness(es), plus expenses 
‒ for hearing on release from incarceration when defendant is acquitted due 

to insanity 
 

Revenue 
Code Amount Assessed Reference(s) 

113 See Chart of Allowances §§ 17.1-275.5(4); 19.2-167 
through 19.2-176; 19.2-300, 

19.2-301, 19.2-332, 19.2-335, 
19.2-336; Chart of Allowances 

Attorney General Opinion to 
Bowers dated 12/4/75 

(1975-76, pg. 191) 
 

When/How Collected 
The costs are taxed against the defendant upon conviction.  The examining 
physician/facility, in order to receive reimbursement, must submit to the clerk a 
DC-40, List of Allowances identifying the type of services rendered.  The clerk 
then submits the DC-40 to the Office of the Executive Secretary for further 
processing.  The examining physician/facility is subsequently reimbursed by the 
Commonwealth (State Treasurer).  When the defendant subsequently remits 
payment for these costs, the payment is receipted under revenue code 113. 

 
H. Public Defender Costs 

Costs of legal services provided a defendant by the local public defender's office.  
NOTE: Public Defenders are salaried Commonwealth employees. 
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Revenue 
Code Amount Assessed Reference(s) 

120 
(State) 

 
217 or 261 

(Local) 

See Court Appointed Counsel 
Guidelines & Procedures Manual  

§§ 17.1-275(A)(11), 
17.1-275.5(1); Court Appointed 

Counsel Guidelines & 
Procedures Manual 

 
When/How Collected 

These costs are taxed against and collected from the defendant upon conviction.  
The public defender, while salaried by the Virginia Indigent Defense 
Commission, should submit a DC-52, Public Defender Timesheet that would be 
retained in the file as record of costs to be assessed and paid by the defendant 
upon conviction. 
 
NOTE:  Public Defender costs are not submitted to the Office of the Executive 
Secretary for reimbursement.  The clerk should follow one of the following set of 
procedures: 
 
If the offense was a local violation, the clerk bills the locality for the public 
defender costs.  The locality then remits payment to the court.  The clerk, in turn, 
receipts the locality's payment under revenue code 120 and transmits same to the 
State Treasurer. When the defendant subsequently makes payment on these costs, 
the clerk receipts the payment under revenue code 217 and transmits the money to 
the locality at month's end. 
 
If the offense is a state violation, any payments from the defendant would be 
receipted under revenue code 120 and transmitted to the State Treasurer. 

 
I. Restitution 

Money ordered by the court to be paid by the defendant to reimburse the victim for 
loss caused by the defendant, victim or estate.  The Court may order the payment of 
interest payable at the judgment rate of interest starting from the date of the loss or 
sentencing. 
 
Notwithstanding any other provision of law, any person who, on or after July 1, 1995, 
commits, and is convicted of, a crime in violation of any provision in Title 18.2 shall 
make at least partial restitution for any property damage or loss caused by the crime 
or for any medical expenses or expenses directly related to funeral or burial incurred 
by the victim or his estate as a result of the crime, may be compelled to perform 
community services and, if the court so orders, shall submit a plan for doing that 
which appears to be feasible to the court under the circumstances.  Va. Code § 19.2-
305.1. 
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Revenue 
Code Amount Assessed Reference(s) 

520 
(Restitution) 

Determined by judge §§ 8.01-427; 19.2-305.1, 19.2-305.2 

NOTE:  Interest will not accrue unless specified in the Court’s order. 
 

When/How Collected 
Taxed against defendant upon conviction.  If restitution is ordered to be paid by 
the defendant to the victim of a crime and that victim can no longer be located or 
identified, the clerk shall deposit any such restitution collected to the Criminal 
Injury Compensation Fund for the benefit of the victim. 

 
J. Sentencing (Supervision) Fee 

Fee for payment towards the cost of defendant’s confinement, supervision or 
participation in a home/electronic incarceration program as a condition of his 
sentence. 

 
Revenue 

Code Amount Assessed Reference(s) 

113 Included in the Circuit court fixed fees. 
Also included in District court fixed fees.  
Fee would therefore be collected in both 
courts as part of their fixed fees 

§ 53.1-150; 17.1-275.1, 
17.1-275.2, 17.1-275.7, 

17.1-275.8 

 
When/How Collected 

Fee paid to the sentencing court.  The fee should be charged at the time of 
sentencing for persons convicted and is included in the fixed fees. 

 
K. Suppression Costs  

Costs assessed in a civil proceeding to cover the expense of fire suppression.  See 
Schedule in Civil Manual.  

 
L. Transcript Fees 

The fee paid for an official copy of the record of proceedings in a trial or hearing. 
Word-for-word typing of everything that was said "on the record" during the trial. 
The stenographer (court reporter) types this transcription which is paid for by the 
parties requesting it.  

 
Revenue 

Code Amount Assessed Reference(s) 

113 Varies § 17.1-275.5(2) 
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When/How Collected 
Added as costs to the fixed fees if transcripts requested and prepared. 

 
M. Toll Roads Penalties – Failure to Pay Toll 

Provides a civil penalty for a violation of Va. Code §§ 46.2-819.1 and 46.2-819.3 
when vehicle is found to have used a toll facility without payment of the required toll. 
 

Revenue 
Code Amount Assessed Reference(s) 

161 
(For VDOT cases 

charged under 
§46.2-819.1) 

 
194 

(For VDOT cases 
charged under 
§46.2-819.3) 

 
422 

Non-VDOT cases 
Private toll road 
facility (court 

assigns account 
code number for 

each separate 
private facility) 

In addition to the unpaid toll, all accrued 
administrative fees, and applicable court costs in 
each case, a civil penalty as outlined below shall 
be assessed upon conviction if the matter proceeds 
to court 

§§ 46.2-819.1, 
46.2-819.3 

 
When/How Collected 

Penalty is added to court costs upon order of the court. 
 

N. Transportation Trust Fund 

Provides a civil penalty for a violation of Va. Code § 46.2-341.20:5 when a person 
driving a commercial motor vehicle is found guilty of driving while texting or using a 
handheld mobile telephone.  In addition, Va. Code § 46.2-341.20:6 provides a civil 
penalty against a motor carrier allowing or requiring its drivers to use a handheld 
mobile telephone or to text while driving a commercial motor vehicle. 

 
Revenue 

Code Amount Assessed Reference(s) 

164 Civil penalty not to exceed $2,750 against the 
driver. 
Civil penalty not to exceed $11,000 against the 
motor carrier 

§ 46.2-341.20:5§ 
46.2-341.20:6 

 
When/How Collected 

Penalty is added to court costs upon order of the court. 
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O. Trauma Center Fund 

Fees paid into the Trauma Center Fund are for the purpose of defraying the costs of 
providing emergency medical care to victims of automobile accidents attributable to 
alcohol or drug use. 

 
Revenue 

Code Amount Assessed Reference(s) 

192 $50 § 18.2-270.01 (A) 
 

When/How Collected 
By court order upon conviction of violations of certain alcohol related offenses: 
(Va. Code §§ 18.2-36.1; 18.2-51.4; 18.2-266; 18.2-266.1; 46.2-341.24), who has 
been previously convicted within ten years of the date of the current offense. 

 
P. Virginia Crime Victim Witness Fund (CVWF) 

Fee assessed upon conviction of a felony, misdemeanor or traffic infraction case.  
Such monies are subsequently deposited in a special fund to support victim witness 
services programs prescribed under Va. Code § 19.2-11.1. 

 
Revenue 

Code Amount Assessed Reference(s) 

140 Included in the Circuit court fixed fees. 
Also included in District court fixed 
fees.  Fee would therefore be collected 
in both courts as part of their fixed fees. 

§ 16.1-69.48:1; 19.2-11.1,    
19.2-11.3, 17.1-275.1,          

17.1-275.2, 17.1-275.3,        
17.1-275.4, 17.1-275.7,        

17.1-275.8 
 

When/How Collected 
Fee paid to sentencing court.  Charged as part of the fixed fees. 

 
Q. Virginia Stormwater Management Fund 

Penalty assessed upon conviction of a violation of the Nutrient Trading Act.  Such 
penalty is paid into the state treasury and deposited into the Virginia Stormwater 
Management Fund.  

 
Revenue 

Code Amount Assessed Reference(s) 

163 Up to $10,000 as directed by the Court. § 10.1-603.15:4 
 

When/How Collected 
Penalty assessed upon conviction, and paid to sentencing court.    
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R. Weighing Costs 

Costs and fees assessed to recover monies expended for towing and/or reloading a 
vehicle detained for weighing. 

 
Revenue 

Code Amount Assessed Reference(s) 

113 Expenses incurred § 46.2-1137 
See also “Liquidated Damages” and “Weighing Costs” 

 
When/How Collected 

These costs are assessed in district court.  If the case is appealed and the 
defendant is convicted in circuit court, the circuit court clerk taxes the costs 
against the defendant and remits any costs paid by the defendant to the 
Commonwealth. 

 
S. Weighing Fee 

Fee assessed when the driver of an overloaded vehicle is convicted, forfeits bail or 
purchases an increased license as a result of the vehicle being weighed. The fee is 
collected from the owner or operator of the vehicle.  

 
Revenue 

Code Amount Assessed Reference(s) 

125 $2 § 46.2-1137 
See also “Liquidated Damages” and “Weighing Costs” 
 
When/How Collected 

The fee is assessed in district court.  If the case is appealed and the defendant is 
convicted in the circuit court, the circuit court clerk taxes the fee against the 
defendant and remits the fee paid by the defendant to the Commonwealth. 

 
T. Witness Fees 

Fees and/or expenses paid to certain witnesses summoned by the Commonwealth or 
locality to appear in a criminal proceeding. 

 
Revenue 

Code Amount Assessed Reference(s) 

113 
(Commonwealth) 

 

Included in the Circuit court 
fixed fees. 

§§ 2.2-2823, 2.2-2825, 53.1-209, 17.1-
275.1, 17.1-275.2,  

17.1-275.3, 17.1-275.4, 
17.1-275.7, 17.1-275.8, 

17.1-611 through 17.1-623, 
19.2-168, 19.2-175, 19.2-278, 19.2-329 
through 19.2-335; Chart of Allowances 
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When/How Collected 
Included in the fixed fees.  
 
In order for witnesses in a case to be reimbursed, follow the procedures listed 
below: 

 
a. For witnesses summoned on behalf of the Commonwealth, the clerk prepares 

a DC-40, List of Allowances (or DC-42, depending on the type of witness; 
i.e., expert, out-of-state, etc. and the Code section under which payment is 
being requested.)  For witnesses falling under § 17.1-611, the clerk forwards 
the List of Allowances, along with receipts for expenses, to the local treasurer 
who remits payment to the witnesses.  The local treasurer then submits the 
List of Allowances and receipts to the Office of the Executive Secretary for 
further processing.  The locality is subsequently reimbursed by the 
Commonwealth (State Treasurer).  For all other Commonwealth witnesses, 
the clerk prepares and forwards the DC-40, List of Allowances and any 
receipts directly to the Office of the Executive Secretary.  Such witnesses are 
then paid by the Commonwealth. 
 
NOTE: Refer to Va. Code § 17.1-617 for details on the maximum number of 
witnesses that will be paid out of the state treasury for criminal cases. 

 
b. For witnesses summoned on behalf of the locality, the clerk prepares a 

statement/bill of expenses and, with receipts attached, forwards same to the 
locality.  The locality then provides direct payment to the witnesses. 

 
NOTE:  Local witness fees are not billed to the Office of the Executive 
Secretary. 
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Exhibit B 
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APPENDIX B - CRIMINAL & TRAFFIC FINES AND FEES 
 
I. FINES AND FEES (A-C) 

A. Abandoned Vehicle Costs 

1. Description 
 
Costs assessed for recovering expenses to remove or store an abandoned vehicle. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 
202 

Actual expenses § 46.2-1209 
Chart of Allowances 

 
NOTE:  Use revenue 202 only if locality paid for services and locality is to be 
reimbursed by the Commonwealth. 
 

3. When/How Collected 
 
Where it is shown that the vehicle was abandoned by the owner or is stolen or 
illegally used by a person other than the owner, the costs for removal/storage is 
taxed against the convicted defendant/owner.  In this instance, the Commonwealth 
is not responsible for the cost of towing/storage. 
 
If the identity of the owner cannot be determined or the owner was not the 
violator or if the owner/defendant is found not guilty, the cost for removal/storage 
is paid by the Commonwealth.  In this instance, the Commonwealth's attorney 
presents the clerk with a bill from the vendor (towing company).  The clerk then 
prepares and submits a DC-40, LIST OF ALLOWANCES along with the original bill, 
to the Office of the Executive Secretary for further processing.  The vendor is 
subsequently reimbursed by the Commonwealth (State Treasurer) 

 
B. Add-On Fees/Costs 

Fees/Costs authorized to be added to amounts assessed for Fixed Traffic/Criminal 
Infraction/Misdemeanor Fees. 

 
1. Description 

 
Fees/Costs assessed in addition to Fixed Fees. 
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2. Fees and Costs Assessed 
 

TYPE REVENUE 
CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

Bad Check/Credit Card Fee 135 $50.00 § 19.2-353.3 

Blood Withdrawal Fee 133 or 233 Not to exceed $25.00 § 18.2-268.8;                  
§ 46.2-341.26:8 

Court appointed Attorney or 
Public Defender 

120 or 217 or 
Town Cost 

Code 

Misdemeanor convictions & felonies 
certified to circuit court - $120.00 

maximum plus allowable expenses 

§ 16.1-267 
§§ 19.2-163,                     
19.2-163.4:1  

Chart of Allowances 
Courthouse Construction Fee 228 Not to exceed $3.00 § 17.1-281 
Courthouse Security Fee 244 Not to exceed $10.00 § 53.1-120 
Driving Under the Influence Fee 113 $100.00 § 16.1-69.48:1.01 

DNA Analysis 113/233 $38.00 (113) and $15.00 (233) 

§§ 16.1-253.2, 18.2-
60.3, 18.2-60.4, 18.2-

67.4, 18.2-67.4:1,           
18.2-67.4:2, 18.2-67.5, 

18.2-102, 18.2-121, 
18.2-130, 18.2-370.6, 
18.2-387, 18.2-387.1, 

18.2-479.1 
DUI Blood - State Analysis Fee 133 $25.00 § 18.2-268.8 

Electronic Summons Fee 
241, 262, 267, 
272, 277, 282, 
287, 292, 297, 
2B2, 2B7, 2X0 

Not to exceed $5.00 § 17.1-279.1 

Game or Fish Replacement Fee 134 Varies § 29.1-551 

HIV Blood Test 133 Analysis - amount for testing varies. 
Amount varies for blood withdrawal. §§ 18.2-62, 18.2-346.1 

Hunting, Trapping, Fishing 
Without a License 134 Fee equal to cost of required license § 29.1-335 

Ignition Interlock Device Costs 113 $20.00 § 18.2-270.1 

Internet Crimes Against 
Children Fund 001 

$15.00 - assess on each felony or 
misdemeanor conviction/deferred 

disposition 
§ 17.1-275.12 

Motorboat and Water Safety 
Fund 030 $100 civil penalty § 29.1-735.2 

Jail Admissions Fee 234 Not to exceed $25.00 § 15.2-1613.1 
Local Criminal Justice Training 
Academy Fee 243 Amount Set by Local Ordinance § 9.1-106 

Reimbursement of Medical 
Fees 113 Varies § 19.2-165.1 

Time to Pay Fee 137 $10.00 § 19.2-354 
Trauma Center Fund 192 $50.00 § 18.2-270.01 
Trial in Absence Fee 121 $35.00 § 16.1-69.48:1 
Virginia Health Care Fund 108 $25.00 § 15.2-2826 
Weighing Fee 125 $2.00 § 46.2-1137 

Witness Fees 113 or 237 Mileage, tolls, expenses 
§ 2.2-2823 

§§ 17.1-611; 17.1-612; 
§§ 19.2-329, 19.2-330 

Witness Fee - Testimony 
Certificate of Analysis 113 

$50.00 - assessed upon conviction if 
accused demands at hearing or trial the 

presence of person who performed 
analysis that is detailed in Certificate of 

Analysis 

§ 19.2-187.1 
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3. When/How Collected 
 

Convictions, including prepayments. 
 
Any non-statutory specific authority orders or deferred dispositions, taken under 
advisement with conditions or evidence sufficient (See Attorney General Opinion 
to the Honorable Joel C. Cunningham, dated 12/21/01; General district court 
clerk is not required, nor authorized, to determine whether deferred judgment 
order is statutorily authorized prior to assessing applicable costs.) 
 
Driver Improvement/Mature Driver Motor Vehicle Crash Prevention Course cases 
Va. Code § 16.1-69.48:1 

 
Proof of compliance with law under Va. Code § 46.2-104 and Va. Code § 46.2-
1157.  Payment of license tax subsequent to summons under Va. Code § 3.2-
6536.  Rabies vaccination subsequent to summons under Va. Code § 3.2-6521. 
 
Specific statutory deferred disposition, taken under advisement with conditions or 
evidence sufficient orders pursuant to: 

 
§ 4.1-305 Purchase/Possess Alcohol under twenty-one 
§ 16.1-278.8 Delinquency 
§ 16.1-278.9 Abuse and lose offenses - DUI, purchase/possess alcohol, 

misdemeanor/felony drugs, drink or possess alcohol on public 
school grounds, drunk in public, use/possess handgun, 
concealed handgun, or street sweeper 

§ 18.2-57.3 Family Assault 
§ 18.2-251 First Time Drug Offender 
§ 19.2-151 Accord and Satisfaction orders 
§ 19.2-303.2 Property First Offenses - Defendant without previous felony 

conviction §§ 18.2-119 through 18.2-167.1. 
 

C. ASAP - Alcohol Safety Action Program Fee 

1. Description 
 

Fee for entrance into a driver alcohol rehabilitation program as ordered by the 
court for violation of Va. Code §§ 29.1-738, 18.2-266, and 46.2-341.24 or any 
local ordinance similar thereto 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

N/A $250.00 - $300.00 § 18.2-271.1 
§ 29.1-738.5 (B) 
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NOTE:  Upon a positive finding that the defendant is indigent, the court may 
reduce or waive the fee.  In addition to the costs of the proceeding, fees as may 
reasonably be required of defendants referred for intervention under any such 
program may be charged 

 
3. When/How Collected 

 
ASAP fees are assessed but not collected by the court and are not added to the 
defendant’s costs.  The defendant remits payment directly to the local program. 

 
D. Bad Check/Credit/Debit Card Fee 

1. Description 
 

Fee charged when a defendant tenders a check for payment of fines and/or costs 
and the check is returned unpaid by the banking institution upon which it is drawn 
or pays with a credit/debit card which is disallowed.  NOTE:  This fee is not 
assessed on bad checks received for civil case filings. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

135 $50.00 § 19.2-353.3 
 

3. When/How Collected 
 

Taxed against the defendant as additional costs. 
 

E. Blaze Orange Clothing 

1. Description 
 

During any firearms deer season, except during the special season for hunting 
deer with a muzzle-loading rifle only, in counties and cities designated by the 
Board, every hunter, or any person accompanying a hunter, shall wear a blaze 
orange hat or blaze orange upper body clothing that is visible from 360 degrees or 
display at least 100 square inches of solid blaze orange material at shoulder level 
within body reach visible from 360 degrees.  This section does not apply when (i) 
hunting waterfowl from stationary or floating blinds, (ii) hunting waterfowl over 
decoys, (iii) hunting waterfowl in wetlands as defined in Va. Code § 28.2-1300, 
(iv) hunting waterfowl from a boat or other floating conveyance, (v) participating 
in hunting dog field trials permitted by the Board of Game and Inland Fisheries, 
or (vii) hunting with a bow and arrow in areas where the discharge of firearms is 
prohibited by state law or local ordinance. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
110 $25.00 § 29.1-530.1 

 
3. When/How Collected 

 
Taxed against the defendant upon conviction. 

 
F. Blood Test Fee - DUI Cases 

1. Description 
 

Fees associated with chemical test(s) to determine the alcohol and/or drug content 
of blood when a defendant is charged with a violation of Va. Code § 18.2-266 
(Driving Under the Influence) or of a similar ordinance of any city, county or 
town.  Analysis of the first blood sample is performed by Consolidated 
Laboratories.  A second blood sample analysis may be conducted by an 
independent (private) laboratory upon request of the defendant.  The defendant 
pays the fees for testing the second sample directly to the lab.  If the defendant is 
indigent, the Commonwealth of Virginia will pay for the testing of the second 
sample.  The clerk’s office should not receive an invoice directly from the 
laboratories that perform the analysis for payments of testing the second vial of 
blood.  If the defendant has court appointed counsel, including public defender, 
counsel pays the testing fee and submits these testing fees (not to exceed $50) as 
an expense on the DC-40 voucher, to be paid by the Commonwealth for state 
cases and the locality for local cases.  Documentation supporting the invoice 
amount is required to be submitted with the DC-40 voucher.   

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

133 
233 

Blood withdrawal - not to exceed $25.00 
Consolidated Lab analysis (1st vial) - $25.00 

§ 18.2-268.8 
§ 46.2-341.26:8 

 
NOTE:   Use revenue code 233 only if the locality pays for blood withdrawal and 
the court reimburses the locality. 

 
3. When/How Collected 

 
Assessed against defendant upon conviction. 
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G. Blood Test Fee - HIV & Hepatitis B or C Testing 

1. Description 
 

Fee associated with chemical testing of blood to determine if a defendant is 
infected with HIV (human immunodeficiency virus) or Hepatitis B or C.  Such 
testing, which may be conducted by the Virginia Division of Consolidated 
Laboratories or other approved labs, may occur in the following situations: 
 
o When, following arrest, and upon request of the Commonwealth's attorney, 

the defendant is charged with sexual assault in violation of Article 7 of 
Chapter 4 of Title 18.2, or any offense against children prohibited by Va. 
Code §§ 18.2-361, 18.2-366, 18.2-370 and 18.2-370.1.  The defendant may 
object to such testing in which event the circuit court will conduct a probable 
cause hearing to determine if the defendant has committed the crime for which 
he is charged.  If probable cause is found, the court shall order the test 
pursuant to Va. Code § 18.2-62 (A). 

o When the defendant is convicted of any offense listed above and upon request 
of the Commonwealth's attorney, the court shall order the test pursuant to Va. 
Code § 18.2-62 (B). 

o When the defendant is convicted of prostitution as prohibited by Va. Code § 
18.2-346 or any crime against nature as prohibited by Va. Code § 18.2-361.  
Upon conviction, the court shall order the test pursuant to Va. Code §18.2-
346.1. 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
133 Amounts for testing and blood withdrawal 

varies. Assess amount charged for testing and 
withdrawal. 

§§ 18.2-62,        
18.2-346.1 

 
3. When/How Collected 

 
Taxed against and collected from defendant upon conviction. 

 
H. Blood Test Fee - HLA (Paternity Cases) 

1. Description 
 

Fees associated with chemical test(s) to determine paternity.  The court, before 
which the question of paternity arises, upon the motion of either party, may direct 
and order the alleged father, the mother and child to submit to such blood-
grouping test. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
133 Varies § 20-49.3 

 
3. When/How Collected 

 
The court shall require the party requesting such test to pay the costs.  However, if 
such person is indigent, the Commonwealth shall pay for the test. 

 
I. Bond Forfeiture 

1. Description 
 

Money/property that was previously posted as security for a bail bond and later 
forfeited as a result of the defendant's failure to meet the terms and conditions of 
his bail and recognizance. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
201 or appropriate primary 

locality (county/city) revenue 
code 

N/A § 19.2-143 et seq. 

 
3. When/How Collected 

 
When any defendant or juvenile who posted a cash bond and failed to appear is 
tried in his absence and is convicted, the court shall apply the cash bond to the 
payment of fines and costs assessed on that case.  Any remaining funds shall be 
forfeited without further notice. 
 
If the defendant or juvenile who posted a cash bond failed to appear, but is not 
tried in his absence, the bond shall be forfeited promptly without further notice. 
 
When a person fails to perform the condition of appearance, a hearing shall be 
held upon reasonable notice to all parties affording them opportunity to show 
cause why all or part of the recognizance should not be forfeited. 

 
J. Child Safety Restraint Device Penalty 

1. Description 
 

Penalty assessed upon conviction for failure to properly restrain a child in a safety 
device while operating a motor vehicle. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
114 $50.00 for violation of Va. Code § 46.2-1095 

or 
$20.00 penalty for failure to carry a statement of 
exemption in violation of Va. Code § 46.2-1096.  
No court costs shall be assessed for violation of 

this section 

§§ 46.2-1095,       
46.2-1096, 
46.2-1097,         
46.2-1098 

 
3. When/How Collected 

 
Assess as civil penalty upon conviction and collect from defendant.  All civil 
penalties collected pursuant to this section shall be paid into the Child Restraint 
Device Special Fund as provided for in Va. Code § 46.2-1097. 
 

K. Cigarettes: Tax-Paid Contraband Cigarettes 

1. Description 
 

A civil penalty of (i) $2.50 per pack, but no more than $5,000, for a first offense; 
(ii) $5 per pack, but no more than $10,000, for a second such offense committed 
within a 36-month period; and (iii) $10 per pack, but no more than $50,000, for a 
third or subsequent such offense committed within a 36-month period for 
violations relating to possession with intent to distribute tax-paid, contraband 
cigarettes. The civil penalties shall be assessed and collected by the Department 
as other taxes are collected.  

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

520 Civil penalty § 58.1-1017.1 
 

NOTE:  The civil penalty may be collected directly by the Department of 
Taxation; or if ordered payable to the court, receipt these funds as restitution 
(revenue account code 520) and subsequently disburse to the Department of 
Taxation. 

 
3. When/How Collected 

 
If ordered by court, collect as restitution (520) and forward to: 

Department of Taxation 
Tobacco Unit 
PO Box 715 
Richmond, VA  23218 
(804) 371-0730 
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L. Computer Analysis Fee 

1. Description 
 

A fee to be assessed in an amount equal to the actual cost of the computer forensic 
analysis not to exceed $100 for each computer. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

520 Not to exceed $100 per computer § 16.1-69.48:1.02,   
§ 17.1-275.11:1 

 
NOTE:  The court may receipt these funds as restitution (revenue account code 
520) and subsequently disburse funds so collected to the requesting law-
enforcement agency.  At the court’s discretion or as otherwise ordered by the 
court, the defendant may make payment directly to the law-enforcement. 

 
3. When/How Collected 

 
Upon a finding of guilt of any charge or charges in which any computer forensic 
analysis revealed evidence used at trial of a defendant, the defendant may be 
assessed an amount equal to the actual cost of the computer forensic analysis not 
to exceed $100 for each computer.  DC-362- Motion and Affidavit Requesting 
Costs for Computer Forensic Analysis to be submitted by law enforcement. 

 
M. Confiscated Monies/Property 

1. Description 
 

Money/property confiscated at arrest and, upon conviction of the defendant, 
ordered to be forfeited to the Commonwealth or other agency. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE REFERENCE(S) 

111 Non-drug related forfeiture of money §§ 19.2-386.1 
through      

19.2-386.31 
136 Drug related forfeiture of money 
509 Use only if court directs that the proceeds of 

seized property be remitted to another agency, e.g. 
local law enforcement 
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3. When/How Collected 
 
Costs of sale of seized property are collected directly by the sheriff or law 
enforcement agency.  Any remaining money is forwarded to the clerk who remits 
it to the Commonwealth. 

 
N. Court Appointed Attorney Costs 

1. Description 
 

Costs of attorney appointed by the court to represent an indigent defendant.  
These costs cover the attorney's time and allowable expenses and materials. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
120 (State Charges) 
217 (Local Charges) 
261, 266, 271, 
276, 281, 286, 

291 (Town Charges) 

See Chart of Allowances and 
COURT APPOINTED COUNSEL 
GUIDELINES & PROCEDURES 

MANUAL. 

§§ 16.1-267, 19.2-163 
Chart of Allowances 

COURT APPOINTED 
COUNSEL GUIDELINES & 

PROCEDURES MANUAL 
 

NOTE:  When Court Appointed Counsel represents an indigent charged with 
repeated violations of the same section of the Code of Virginia, with each 
violation arising out of the same incident, occurrence, or transaction, counsel shall 
be compensated in an amount not to exceed the fee prescribed for the defense of a 
single charge, if tried as part of the same judicial proceeding. 

 
3. When/How Collected 

  
Taxed against the defendant upon conviction.  To receive reimbursement, the 
court appointed attorney must submit a DC-40, LIST OF ALLOWANCES to the court, 
preferably at the time of sentencing. 

 
For appointment of multiple charges, the judge should designate the amount for 
each charge when approving the DC-40, LIST OF ALLOWANCES.  This will allow 
the clerk to assess the proper amount against the defendant for each conviction as 
required by Va. Code § 19.2-163.  If the amount per charge is not designated for 
appointment of multiple charges, then the clerk should prorate that amount to all 
charges equally by dividing the total amount awarded the court-appointed 
attorney by the number of charges represented.  Please refer to the COURT 
APPOINTED COUNSEL GUIDELINES & PROCEDURES MANUAL for additional guidance. 
 
NOTE: If the defendant is charged with a violation of a Commonwealth of 
Virginia statute, the court shall direct the Commonwealth of Virginia to pay 
approved court appointed attorney costs.  If the defendant is charged with a 
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violation of a county, city or town ordinance, the court shall direct the appropriate 
locality to pay approved court appointed attorney costs. 
 
A statement submitted by an attorney for payment due him for indigent 
representation or representation of a child pursuant to Va. Code § 16.1-266 shall, 
after submission of the statement, be forwarded forthwith by the clerk to the 
Commonwealth, county, city or town, as the case may be, responsible for 
payment.  Va. Code § 19.2-163. 
 
When the court appoints counsel to represent a child under Va. Code § 16.1-267 
(A) or appoints counsel as guardian ad litem to represent a child in an abuse or 
neglect case pursuant to Va. Code § 16.1-266 (A) and the parents or another party 
with a legitimate interest therein who has filed a petition with the court are found 
to be financially able to pay for the attorney and refuse to do so, the court shall 
assess costs against the parents or the other party as noted above in the amount 
awarded the attorney by the court.  DJS recommends that counsel should assess 
court-appointed counsel fees incurred in a civil show cause case for failure to pay 
child support under Va. Code § 16.1-266 (D).  (Legal Research letter dated 
9/30/2002 - Steven Dalle Mura). 
 
Waiver on compensation cap for court-appointed attorneys - provides that court 
appointed counsel, who are not public defenders, may request a waiver of the 
limitations on compensation up to a certain specified additional amount 
depending on the charges being defended when the effort expended, the time 
reasonably necessary for the representation, the novelty and difficulty of the issue, 
or circumstances that warrant such a waiver.  To receive reimbursement, the court 
appointed attorney must submit a DC-40, LIST OF ALLOWANCES, ATTORNEY TIME 
SHEET, and a DC-40A, APPLICATION AND AUTHORIZATION FOR WAIVER OF FEE 
CAP to the court, preferably at the time of sentencing.  The determination of 
whether to grant such a waiver shall be subject to guidelines issued by the 
Executive Secretary of the Supreme Court of Virginia.  Counsel may request an 
additional waiver exceeding these amounts and the presiding judge shall 
determine whether an additional waiver is justified. 
 
If the judge determines that the additional waiver is justified, he shall forward the 
request to the chief judge of the circuit or district court for approval.  If the 
Executive Secretary of the Supreme Court of Virginia certifies that funds 
appropriated to pay for such waivers become insufficient, no further waivers shall 
be approved.  In the event the defendant is convicted and a waiver of the 
compensation cap has been requested, the court shall only assess against the 
defendant an amount equal to the pre-waiver cap as part of the cost of 
prosecution. 

 
MAXIMUM COMPENSATION OFFENSE 

$120 plus approved expenses Misdemeanor in District Court & Juvenile 
cases under Va. Code § 16.1-266 
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MAXIMUM COMPENSATION OFFENSE 
$120 plus approved expenses Felony Certified to Circuit Court 
$445 plus approved expenses Class III through VI Felony disposed of in 

District Court - Final disposition reduced to 
misdemeanor, dismissed, nolle prosequi, etc. 

$1,235 plus approved expenses Class II Felony or Unclassified Felony with 
punishment greater than twenty years 

Request for Waiver Waiver of the limitations on compensation up 
to a certain specified additional amount 
depending on the charges being defended 
when the effort expended, the time reasonably 
necessary for the representation, the novelty 
and difficulty of the issue, or other 
circumstances warrant such a waiver.  In the 
event the defendant is convicted and a waiver 
of the compensation cap has been requested, 
the court shall only assess against the 
defendant an amount equal to the pre-waiver 
cap as part of the cost of prosecution. 

 
O. Court Processing Fee - Fixed Costs 

1. Description 
 

Processing fee assessed in misdemeanor and traffic violation cases heard in 
district court. 

 
2. Fees and Costs Assessed 

 

REVENUE CODE AMOUNT 
CHARGED/ASSESSED REFERENCE(S) 

460 
(Fixed Traffic Infraction Fee) $51.00 per charge § 16.1-69.48:1 

Attorney General’s 
Opinion to the 
Honorable J.R. 

Zepkin, dated 5/30/91 

461 
(Fixed Misdemeanor Fee - Non-Drug 

Criminal & Traffic Misdemeanor) 
$61.00 per charge 

462 
(Fixed Drug Misdemeanor Fee) $136.00 per charge 

 
3. When/How Collected 

 
The district court assesses these fees on the summons or misdemeanor warrant 
upon conviction or statutorily specified deferred disposition or complied with law 
cases in addition to any other costs specifically provided by statute Va. Code § 
16.1-69.48:1. 
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PROTOCOLS:  A defendant with multiple charges arising from the same 
incident (same offense date and time) and tried as a single appearance (same court 
date and time) shall be assessed one fixed fee only.  If the multiple charges as 
noted above involve a combination of infractions, misdemeanors, and/or drug 
misdemeanors, the higher of the applicable fixed fee is assessed.  The other case 
documents should be cross referenced regarding fee assessments as follows: “See 
case number __________ for fixed fee assessment of $______ (amount).” 
 
NOTE: A judge has no authority to suspend costs upon conviction (Attorney 
General Opinion to Honorable Dale W. LaRue 8/13/64) and a judge may not 
assess court costs when a charge has been dismissed except where specifically 
allowed by statute (Attorney General Opinion to Honorable George B. Dillard, 
dated 6/15/1977). 

 
P. Courthouse Construction Fee (CHCF) 

1. Description 
 

Any county or city, which, on or after January 1, 2008, operated a courthouse not 
in compliance with the current safety and security guidelines contained in the 
Virginia Courthouse Facility Guidelines, as certified by the Department of 
General Services upon application to the Department by the county or city, and 
which cannot be feasibly renovated to correct such non-compliance, through its 
governing body, may assess an additional sum not in excess of $3 as part of the 
costs in (i) each civil action filed in the district or circuit courts located within its 
boundaries and (ii) each criminal or traffic case in its district or circuit court in 
which the defendant is charged with a violation of any statute or ordinance.  Such 
additional fee assessed under this subsection shall not be assessed in any civil 
action if the amount in controversy is $500 or less. 

 
2. Fees and Costs Assessed 

  
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

228 As directed by local statute  
(not to exceed $3) 

§ 17.1-281 

 
3. When/How Collected 

 
Taxed against and collected from defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition and in each civil action filed 
where the amount in controversy exceeds $500.   
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Q. Courthouse Maintenance Fund Fee (CHMF) 

1. Description 
 

Fee assessed as part of fixed fees/costs in misdemeanor and traffic cases and used 
by the local governing body for the construction, renovation or maintenance of 
the courthouse, jail and/or other court-related facility and to defray increases in 
the cost of heating, cooling, electricity and ordinary maintenance.  The assessment 
provided for herein shall be in addition to any other fees prescribed by law.  The 
assessment shall be required in each felony, misdemeanor, or traffic infraction 
case, regardless of the existence of a local ordinance requiring its payment. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
229 Included in District court fixed fees. § 16.1-69.48:1 

§ 17.1-281 
 

3. When/How Collected 
 

Taxed against and collected from defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition.   

 
R. Courthouse Security Fund (CHSF) 

1. Description 
 

Fee assessed as part of costs in felony, misdemeanor, and traffic cases and used 
by the local governing body subject to appropriation by the governing body to the 
sheriff's office for the funding of courthouse security personnel.  If a town 
provides court facilities for a county, the governing body of the county (not the 
clerk's office) shall return to the town a portion of the assessments collected based 
on the number of criminal and traffic cases originating and heard in the town.  
The imposition of such assessment must be by ordinance of the local governing 
body.  The effective date of the fee is based on the effective date of the ordinance.  
Each court should obtain a copy of the ordinance before the fee is assessed.  
Funds collected through the assessment of the CHSF fee shall only be used to 
fund courthouse security personnel and equipment used in connection with 
courthouse security. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

244 An amount as determined by each local 
governing body but not in excess of $10.00 
per case shall be added on in addition to any 

fixed fee. 

§ 53.1-120 (D) 
Local Ordinance 
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3. When/How Collected 
 

Taxed against and collected from a defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition.  

 
S. Criminal History Fee  

1. Description 
 

A magistrate collects this fee from a bail bondsman who requests a defendant’s 
Virginia criminal history record issued pursuant to § 19.2-389.  The magistrate 
receipts this payment to Revenue Code 116 and forwards this payment to the 
General District Court for the locality in which the magistrate is located.  The 
court will receipt these funds via a GGM receipt to Revenue Code 116 and 
transmits these funds to the state treasury in the usual manner.  On the “account 
of” line, the court should record the name of the bondsman who paid the fee.  On 
the “received of” line, the court should record the name of the magistrate who 
transmitted the collection and provide a copy of the receipt to the magistrate. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

116 $15.00 per criminal history requested is 
paid by bail bondsman to magistrate, 

who then transmits collected funds to the 
General District Court in which the 

magistrate is located. 

§ 19.2-120 (F) 
 

 
3. When/How Collected 

 
Court receives fees collected by magistrates from bail bondsmen who request a 
defendant’s Virginia criminal history record.  NOTE: Court receipts funds 
transmitted by magistrate using GGM receipt.  

 
T. Criminal Injury Compensation Fund Fee (CICF) 

1. Description 
 

Fee assessed as part of fixed costs upon conviction of a felony or misdemeanor 
and collected for deposit in CICF.  Such monies are available to victims of certain 
crimes to cover their losses. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
132 The appropriate amount is included in the 

District Court Fixed Fees as provided for in 
Va. Code § 16.1-69.48:1. 

§ 16.1-69.48:1 
§ 19.2-368.18(B) 

 
3. When/How Collected 

 
Taxed against and collected from defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition. 

 
U. Criminal Justice Training Academy Fund (LOCAL) 

1. Description 
 

A locality who does not participate in a regional criminal justice training academy 
and if the locality was operating a certified independent criminal justice academy 
as of July 1, 2010 may charge a fee similar to the Regional Training Justice 
Academy fee.  Any and all funds from such local fee shall support the local 
academy.  The court should have a copy of the local ordinance on file. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

243 Varies per Local Ordinance § 9.1-106 
 

3. When/How Collected 
 

Taxed against and collected from defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition.   
 

V. Criminal Justice Training Academy Fund (Regional) 

1. Description 
 

Fee assessed upon conviction for traffic and misdemeanor cases in the district 
court. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

143 Included in the District Court fixed fees 
as provided in Va. Code §16.1-69.48:1. 

§ 9.1-106 
§ 16.1-69.48:1 
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3. When/How Collected 
 

Taxed against and collected from defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition. 

 
II. FINES AND FEES (D-J) 

A. Deferred Disposition Costs 

1. Description 
 

Assessment of the fees/costs provided for in Va. Code § 16.1-69.48:1 shall be 
based on …”(v) a deferral of proceedings pursuant to §§ 4.1-305, 16.1-278.8, 
16.1-278.9, 18.2-57.3, 18.2-251 or § 19.2-303.2” 

 
2. Fees and Costs Assessed 

 
Revenue Codes and Amount Assessed varies.  Costs/fees should be assessed and 
collected as outlined in Va. Code § 16.1-69.48:1 and include any applicable add-
on costs/fees. 
 

REFERENCE(S) 
§ 4.1-305 Purchase/Possess Alcohol under 21 

§ 16.1-69.48:1 Costs/fees 
§§ 16.1-278.8, 

16.1-278.9 
Delinquency 

§ 18.2-57.3 Family Assault 
§ 18.2-251 First Time Drug Offender 

§ 19.2-303.2 First Time Property Offenses §§ 18.2-119 through 18.2-167.1  
Defendants without previous felony conviction 

§ 19.2-303.4 Payment of costs when proceedings deferred and defendant placed on 
probation. 

 
3. When/How Collected 

 
Assessed against and collected from defendant upon any deferred disposition 
including those pursuant to the above referenced statutes. 

 
B. DNA Analysis 

1. Description 
 

Provides that every person convicted of a misdemeanor violation of §§ 16.1-
253.2, 18.2-60.3, 18.2-60.4, 18.2-67.4, 18.2-67.4:1, 18.2-67.4:2, 18.2-67.5, 18.2-
102, 18.2-121, 18.2-130, 18.2-370.6, 18.2-387, 18.2-387.1, or 18.2-479.1 shall 
have a sample of his blood, saliva or tissue taken for DNA analysis. If a sample 
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has been previously taken from the person as indicated by the Local Inmate Data 
System (LIDS), no additional sample shall be taken.  Va. Code §§ 19.2-310.2, 
19.2-310.7. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 
(Commonwealth) 

233 
(Locality) 

 
 

 The fee shall be assessed upon 
conviction. 
 The fee is assessed one time per 

defendant rather than on each case tried. 
 The fee is $53 with $38.00 going to the 

Commonwealth (113) and $15.00 going 
to the locality (233) 
 If a sample has been previously taken 

from the person as indicated by the 
Local Inmate Data System (LIDS), no 
additional sample shall be taken. 

§§ 16.1-253.2, 
18.2-60.3, 18.2-
60.4, 18.2-67.4, 

18.2-67.4:1,           
18.2-67.4:2, 

18.2-67.5, 18.2-
102, 18.2-121, 

18.2-130, 18.2-
370.6, 18.2-387, 

18.2-387.1, 
18.2-479.1 

 
3. When/How Collected 

 
Taxed against and collected from defendant upon conviction. 

 
C. Driver Improvement Clinic Fee/Mature Driver Motor Vehicle Crash Prevention 

Course 

1. Description 
 

Fee for entrance into a driver improvement education and training program 
designed to assist problem drivers; or fee to attend a mature driver motor vehicle 
crash prevention course. 

 
2. Fees and Costs Assessed 

 
Revenue code is not applicable. 

 
AMOUNT CHARGED/ASSESSED REFERENCE(S) 
Fee varies depending on program § 16.1-69.48:1 

§§ 46.2-502, 46.2-505 
 

3. When/How Collected 
 

Driver Improvement Clinic Fees/Mature Driver Motor Vehicle Crash Prevention 
Course fees should not be collected by the court but rather should be paid directly 
by the defendant.  NOTE:  The court may require a defendant to successfully 
complete a driver improvement clinic, traffic school, or a mature driver motor 
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vehicle crash course in lieu of a finding of guilty.  Should this be the case, the 
defendant would still be taxed all other fees and costs as if he were convicted. 

 
D. Drive Off From Retail Motor Fuel Establishment 

1. Description 
 

No person shall drive a motor vehicle off the premises of an establishment at 
which motor fuel offered for retail sale was dispensed into the fuel tank of such 
motor vehicle unless payment for such fuel has been made.  Any person who 
violates this section shall be liable for a civil penalty not to exceed $250.00. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

110 Civil Penalty not to exceed $250.00 plus 
court costs.  Prosecution for larceny is 

not precluded. 

§ 46.2-819.2 

 
3. When/How Collected 

 
Assessed against and collected from defendant upon conviction of the below 
referenced statute. 

 
E. Drug Analysis (Forensic Lab) Costs 

1. Description 
 

Costs of forensic analysis of drugs seized as evidence in a case. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
113 Included in the District Court 

misdemeanor fixed fees as provided 
for in Va. Code § 16.1-69.48:1. 

§ 16.1-69.48:1 
Attorney General Opinion 
to Davila, dated 11/23/77 

(1977-78, pg. 95) 
 

3. When/How Collected 
 

Taxed against and collected from defendant upon conviction of each and any 
misdemeanor charge, whether or not originally charged as a felony, for a violation 
of any provision of Article 1 (§ 18.2-247 et seq.) of Chapter 7 of Title 18.2, or 
upon a deferred disposition of proceedings in the case of any and each 
misdemeanor charge, whether or not originally charged as a felony, deferred 
pursuant to the terms and conditions of Va. Code § 18.2-251. 
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A certificate of analysis must be filed in order to collect these costs from the 
defendant.  NOTE:  The costs for forensic laboratory analyses are neither billed 
to the circuit court nor processed for reimbursement by the Office of the 
Executive Secretary.   Instead, such costs, when recovered from the defendant, are 
paid into the state's general fund via receipting the payment under revenue code 
113. 

 
F. Drug Enforcement Jurisdiction Fund (DEJF) Fee 

1. Description 
 

Fee assessed upon conviction or statutorily authorized deferred disposition of a 
misdemeanor or traffic infraction case.  Such monies are subsequently deposited 
in a special non-reverting fund administered by the Department of Criminal 
Justice Services.  The fund is intended to provide additional resources to 
supplement the efforts of local officials in the apprehension and prosecution of 
persons engaged in drug-trafficking activities. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

140 Included in the District Court 
misdemeanor fixed fees as provided for 

in Va. Code § 16.1-69.48:1. 

§ 9.1-105,          
§ 15.2-1715,  

§ 16.1-69.48:1 
 

3. When/How Collected 
 

Taxed against and collected from defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition. 

 
G. Drug Offender Assessment Fund (DOAF) 

1. Description 
 

Fee assessed upon a conviction of any misdemeanor drug offense under any 
provision of Article 1 (§ 18.2-247 et. seq.) of Chapter 7 of Title 18.2 and upon 
each misdemeanor disposition under Va. Code § 18.2-251 as part of the Fixed 
Drug Misdemeanor Fee. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

107 $75 for each drug conviction/disposition is 
included in the Fixed Misdemeanor Drug fee. 

§ 16.1-69.48:3 
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3. When/How Collected 
 

Taxed against and collected from the defendant upon conviction or upon 
disposition under Va. Code § 18.2-251. 

 
H. Electronic Summons Fee 

1. Description 
 

Any county, city, or town, through its governing body, may assess an additional 
sum not in excess of $5 as part of the costs in each criminal or traffic case in the 
district or circuit courts located where such cases are brought in which the 
defendant is charged with a violation of any statute or ordinance, which violation 
in the case of towns arose within the town.  The correct fee will be assessed to the 
individual account to match the local fine code. The imposition of such 
assessment shall be by ordinance of the governing body, which may provide for 
different sums in circuit courts and district courts. The assessment shall be 
collected by the clerk of the court in which the action is filed, remitted to the 
treasurer of the appropriate county, city, or town, and held by such treasurer 
subject to disbursements by the governing body to a local law-enforcement 
agency solely to fund software, hardware, and associated equipment costs for the 
implementation and maintenance of an electronic summons system. The 
imposition of a town assessment shall replace any county fee that would 
otherwise apply. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
241, 262, 267, 
272, 277, 282, 
287, 292, 297, 
2B2, 2B7, 2X0 

As directed by local ordinance 
(Not to exceed $5.00) 

§ 17.1-279.1 

 
3. When/How Collected 

 
Taxed against and collected from a defendant upon conviction or upon statutorily 
authorized complied with law or deferred disposition.  

 
I. Extradition Costs 

1. Description 
 

Costs and expenses associated with the transport of any defendant who is charged 
with an offense in Virginia but who is located in another state. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
113 

(If applicable) 
Actual costs and expenses 

(if applicable) 
§ 19.2-112 

Chart of Allowances 
 

3. When/How Collected 
 

Commonwealth of Virginia shall pay all extradition expenses and costs.  The 
local law enforcement agency that transported the defendant generally submits a 
voucher for expenses directly to the Office of the Executive Secretary for 
processing. 
Extradition costs are added to court costs as an add-on cost if the person 
extradited is found guilty, or if the person was extradited after illegally leaving the 
Commonwealth while on parole or probation pursuant to Va. Code § 19.2-112 
(B).  Should the defendant pay the costs for extradition, the clerk should receipt 
such payments under revenue code 113. 

 
J. Fine - Local 

1. Description 
 

Monetary penalty for violation of a local law/ordinance. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
201 

(city or county) 
260, 265, 270, 275, 
280, 285, 290, 295 

(town) 

As ordered by the court. § 19.2-340 
Local Ordinances 

 
3. When/How Collected 

 
Taxed against and collected from the defendant upon conviction. 

 
K. Fine - State 

1. Description 
 

Monetary penalty for violation of state law. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
110 As ordered by the court. § 19.2-340 

 
3. When/How Collected 

 
Taxed against and collected from defendant upon conviction. 

 
L. Game Replacement Fee 

1. Description 
 

Fee assessed in District court on game and fish violations.  Such fees are based 
upon the replacement cost of game or fish illegally taken. 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
134 Game Replacement fees are recommended 

by and a copy of the schedule may be 
obtained from the Commissioner of Game 

and Inland Fisheries. 

§ 29.1-551 

 
3. When/How Collected 

 
Assessed against and collected from defendant upon conviction of a violation of 
Va. Code §§ 29.1-523, 29.1-525.1, 29.1-530.2, 29.1-548, 29.1-550, or 29.1-552.  
The Comptroller shall credit such payments to the game protection fund. 

 
M. Highway Litter Fine 

1. Description 
 

Fine assessed when defendant is convicted of littering, a Class 1 misdemeanor. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
128 Up to $1,000.00 as ordered by 

the court 
§§ 33.1-346, 33.1-346.1, 
§§ 10.1-1418, 10.1-1419, 

10.1-1424 
 

NOTE:  If “clean up” costs are also ordered to be paid (See Va. Code § 10.1-
1424), such costs, if to be paid to a party other than the Commonwealth, should be 
receipted and disbursed under revenue code 509 - Escrow Collection for Others. 
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3. When/How Collected 
 

Assessed and taxed as costs against defendant upon conviction in the District 
court.  The revenue is remitted to the State Treasurer for the construction and 
maintenance of state highways, except as ordered by the judge under Va. Code § 
33.1-346.1. 

 
N. HOV Lane Violations 

1. Description 
 

The Commonwealth Transportation Board may designate one or more lanes of 
any highway in the interstate, primary, or secondary highway systems as high-
occupancy vehicle lanes (HOV).  Any person driving a motor vehicle in a 
designated HOV lane in violation of this statute shall be guilty of a traffic 
infraction, which shall not be a moving violation.  Penalties for violations within 
the boundaries of Planning District Eight will be different from the penalties for 
violations in other regions. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

110 $100.00 - for driving in violation of HOV 
lane restrictions in regions other than 
Planning District Eight. 
FOR PLANNING DISTRICT EIGHT ONLY: 
 $125.00 - first offense for driving in violation of 

HOV lane restrictions in Planning District Eight. 
 $250.00 - second offense within five years from 

first offense for driving in violation of HOV lane 
restrictions in Planning District Eight. 

 $500.00 - third offense within five years from a 
first offense for driving in violation of HOV lane 
restrictions in Planning District Eight. 

 $1000.00 - fourth offense within five years from 
a first offense for driving in violation of HOV 
lane restrictions in Planning District Eight. 

§ 33.1-46.2 

 
3. When/How Collected 

 
Assessed upon conviction of defendant. 

 
O. Hunting, Trapping & Fishing without A License Fee 

1. Description 
 

A person convicted of hunting, trapping or fishing without a license where such 
license is required under Va. Code § 29.1-335 shall pay to the clerk a fee equal to 
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the cost of the required license to be paid to the state treasury and credited to the 
game protection fund. 

 
NOTE:  The purchase of a license subsequent to an arrest or notice of summons 
to appear in court for hunting, trapping, or fishing without a license shall not 
relieve the person from penalties specified in this section. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

134 Fee equal to the cost of required license. § 29.1-335 
 

3. When/How Collected 
 

Taxed against and collected from a defendant upon conviction. 
 

P. Ignition Interlock System Penalty 

1. Description 
 

In addition to any penalty provided by law for a conviction under § 18.2-51.4 or 
18.2-266 or a substantially similar ordinance of any county, city or town, any 
court of proper jurisdiction shall, as a condition of a restricted license, prohibit an 
offender from operating a motor vehicle that is not equipped with a functioning, 
certified ignition interlock system for any period of time not to exceed the period 
of license suspension and restriction, not less than six consecutive months without 
alcohol-related violations of the interlock requirements. The court shall, for a 
conviction under § 18.2-51.4, a second or subsequent offense of § 18.2-266 or a 
substantially similar ordinance of any county, city or town, or as a condition of 
license restoration pursuant to subsection C of § 18.2-271.1 or § 46.2-391, require 
that such a system be installed on each motor vehicle, as defined in § 46.2-100, 
owned by or registered to the offender, in whole or in part, for such period of 
time. Such condition shall be in addition to any purposes for which a restricted 
license may be issued pursuant to § 18.2-271.1. The court may order the 
installation of an ignition interlock system to commence immediately upon 
conviction. A fee of $20 to cover court and administrative costs related to the 
ignition interlock system shall be paid by any such offender to the clerk of the 
court. 

 
NOTE: The Department of Motor Vehicles shall publish a list of certified 
ignition interlock systems and shall ensure that such systems are available 
throughout the Commonwealth. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
113 $20.00 § 18.2-270.1 (B) 

 
3. When/How Collected 

 
This fee applies only to misdemeanors and traffic cases.  It is charged in addition 
to the appropriate fixed fees.  It is assessed on each conviction where an ignition 
interlock device is ordered.  The fee is charged only one time per case.  Taxed and 
collected from the defendant upon conviction/deferred disposition. 

 
Q. Internet Crimes against Children Fund 

1. Description 
 

In addition to all other statutorily authorized fees, an additional fee of $15.00 shall 
be assessed as court costs upon each felony or misdemeanor conviction/deferred 
dispositions and shall be deposited into the state treasury and credited to the 
Internet Crimes against Children Fund (Revenue Code 001). 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

001 $15.00 § 17.1-275.12 
 

3. When/How Collected 
 

Taxed against and collected from a defendant upon each felony or misdemeanor 
conviction/deferred dispositions 

 
R. Interest on Unpaid Fine and/or Costs 

1. Description 
 

Interest accrued on the unpaid balance of fines and/or costs imposed in a criminal 
case or traffic infraction.  Whenever interest on any unpaid fine and/or costs 
accrues, it shall accrue at the judgment rate of interest set forth in Va. Code § 6.2-
302. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
109 

(Commonwealth) 
242 

(city or county) 
250, 251, 252, 
253, 254, 255, 

256, 257 
(town) 

 6% from 7/1/04 to present 
 9% from 7/1/91 to 6/30/04 (All 

new account assessments 
effective 7/1/96 & after) 
 $4 interest charge per $50 unpaid 

for each year or portion thereof 
unpaid from 7/1/88 to 6/30/96 
 8% from 7/1/87 through 6/30/91 
 12% from 1/1/85 through 6/30/87 
 10% from 7/1/81 through 6/30/83 
 8% from 10/1/77 through 6/30/81 

§ 6.2-302; §§ 19.2-305.4, 
19.2-353.5, 19.2-354, 

Attorney General Opinion 
to Davis, dated 3/23/89 

(1989, page 194). 
Attorney General Opinion 
to Marshall, dated 2/14/86 

(1985-86, pg. 190). 
Attorney General Opinion 
to Zepkin, dated 10/15/85 

(1985-86, pg. 136). 
Attorney General Opinion 
to Parrish, dated 10/16/86 

(1986-87, pg. 187). 
 

3. When/How Collected 
 

Interest is to be assessed on the unpaid balance when forty days have passed since 
final judgment or the defendant's release from incarceration.  Interest does not 
accrue on unpaid fine and/or cost during a defendant's incarceration on that 
specific charge or when the court has ordered a deferred payment or when the 
defendant is making timely court-ordered installment payments. 
The court, when ordering restitution (revenue account code 520) pursuant to Va. 
Code §§ 19.2-305 or 19.2-305.1, may provide in the order for interest on the 
amount so ordered from the date of the loss or damage at the rate specified in Va. 
Code § 6.2-302. 

 
If interest is specified, but no date is given, interest will be figured from the date 
of sentencing. 

 
S. Interpreter Fee - for Deaf in Civil Proceedings 

1. Description 
 

In any civil proceeding in which a speech-impaired or hearing-impaired person is 
a party or witness, the court may appoint a qualified interpreter to assist such 
person in the proceeding.  The court shall appoint an interpreter for any speech-
impaired or hearing-impaired person who requests this assistance.  Interpreters for 
the deaf in these proceedings shall be procured through the Virginia Department 
for the Deaf and Hard of Hearing. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 Varies § 8.01-384.1 
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3. When/How Collected 
 

The compensation of interpreters appointed pursuant to this section may, in the 
discretion of the court, be assessed as part of the costs of the proceedings.  
NOTE: Do not submit on form DC-40, LIST OF ALLOWANCES.  The Department 
for the Deaf and Hard of Hearing will submit. 

 
T. Interpreter Fee - Civil Cases 

1. Description 
 

An interpreter for a non-English speaking person may be appointed by the court 
in any trial, hearing or other proceeding before a judge in a civil case in which a 
non-English speaking person is a party or witness. 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
113 Varies § 8.01-384.1:1 

 
3. When/How Collected 

 
The amount allowed by the court may, in the discretion of the court, be assessed 
against either party as a part of the cost of the case and, if collected, the same 
shall be paid to the Commonwealth. 

 
U. Interpreter Fee - Criminal Cases 

1. Description 
 

Fee charged by an interpreter for appearance in court on behalf of non-English 
speaking or deaf/mute individuals (defendant, victim, witness). 

 
2. Fees and Costs Assessed 

 
Interpreter fees are not assessed in criminal cases.  Please refer to the Chart of 
Allowances and Va. Code §§ 19.2-164, 19.2-164.1. 

 
3. When/How Collected 

 
Interpreter fees are not assessed as costs against the defendant unless (i) an 
interpreter has been appointed for the defendant, (ii) the defendant fails to appear, 
(iii) the interpreter appears in the case and no other case on that date, and (iv) the 
defendant is convicted of a failure to appear on that date the interpreter appeared 
in the case.  If these conditions are met, then the court may assess as costs the fee 
paid to the interpreter. 
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The fees for the interpreter for the deaf are set by the Department for the Deaf and 
Hard of Hearing.  The interpreter for the deaf presents a certificate for the clerk to 
sign, verifying the interpreter's appearance in court.  The interpreter then submits 
the signed certificate to the Department for the Deaf and Hard of Hearing for 
payment. 
 
The court shall fix the compensation of qualified interpreters, appointed by the 
court in criminal cases for non-English speaking parties or witnesses, in 
accordance with guidelines set by the Judicial Council.  To receive 
reimbursement, the interpreter submits a DC-44, LIST OF ALLOWANCES - 
INTERPRETER to the court.  The clerk forwards the DC-44, LIST OF ALLOWANCES - 
INTERPRETER to the Office of the Executive Secretary for processing.  The 
interpreter is reimbursed by the Commonwealth of Virginia (State Treasurer) 
from the Criminal Fund. 

 
V. Jail Admission Fee 

1. Description 
 

This add-on fee is assessed as part of costs in felony, misdemeanor, and traffic 
cases where a defendant is admitted to a county, city, or regional jail following 
conviction.  After collection by the clerk, the fee is paid to the local treasurer and 
shall be used by the local sheriff's office and regional jails to defray the costs of 
processing arrested persons into local or regional jails.  The imposition of such 
assessment must be by ordinance of the local governing body.  Each court should 
obtain a copy of the ordinance before the fee is assessed. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

234  An amount as determined by each local 
governing body but not in excess of $25.00 
on any individual. 
 This fee applies to situations where the 

defendant is sentenced to local confinement 
or admittance to jail while awaiting transfer 
to the Department of Corrections.  The fee 
does not apply to persons who are remanded 
to custody for the sole purpose of finger 
printing and/or DNA sampling. 
 The fee applies to felony, misdemeanor, and 

traffic cases and should be assessed ONE 
time per sentencing event rather than on 
each case or count tried on a particular day. 

§ 15.2-1613.1 
Local 

Ordinance(s) 
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3. When/How Collected 
 

Taxed against and collected from defendant upon conviction 
 
III. FINES AND FEES (L-Z) 

A. Liquidated Damages 

1. Description 
 

Money assessed when a vehicle (truck) is found to exceed statutory weight limits. 
 

2. Fees and Costs Assessed 
 

Pursuant to Va. Code § 46.2-1131, §§ 46.2-1133, and 46.2-1134, 46.2-1135, 46.2-
1138.1, liquidated damage amounts are set by statute and ordered by the judge.  
However, the following fees/costs may be collected in conjunction with a 
liquidated damages case: 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED 

110 or 201 Fine, if applicable 
112 District court fee 
113 Weighing costs, if applicable 
125 $2.00 Weighing Fee 

 
3. When/How Collected 

 
The Department of Motor Vehicles or Town will send the court a copy of the 
Overweight Citation, which indicates the hearing date.  The District Court places 
citation on Civil Docket for appropriate hearing date and indexes the case.  No 
notice or service of process is required since DMV or Town informs the 
defendant and the charging officer, notifying each of the hearing date.  Upon 
conclusion of the case, the disposition is sent to DMV or Town on Form DC-480, 
CASE DISPOSITION along with a copy of the citation.  NOTE: The court does not 
collect money on the judgment.  Refer all payments to DMV or Town. 

 
B. Medical Costs for Gathering Evidence 

1. Description 
 

Costs of medical examination of victim to obtain physical evidence where the 
victim has been sexually abused or assaulted. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
113 Varies § 19.2-165.1 

Chart of Allowances 
 

NOTE:  The Commonwealth Attorney submits invoice with appropriate 
supporting documentation to the Supreme Court of Virginia for payment. 

 
3. When/How Collected 

 
Upon conviction of the defendant in any such case, the court shall order that the 
defendant is to reimburse the Commonwealth for payment of such medical fees.  
It is necessary for the Commonwealth Attorney to advise the court of such fees 
certified for payment to the Supreme Court of Virginia (documentation to be 
placed with defendant’s file).  For multiple defendants, the Commonwealth 
Attorney should submit a separate form showing the amount to be pro rated to 
each defendant. 

 
C. Methamphetamine Lab Clean-Up Costs (Commonwealth) 

1. Description 
 

 Provides that if property owned by a person convicted of manufacture of 
methamphetamine is damaged, destroyed, or otherwise rendered unusable as a 
result of such methamphetamine manufacture, the court shall order the person to 
pay the reasonable estimated or actual expenses associated with clean-up, 
removal, or repair of the affected property or, if actual or estimated expenses 
cannot be determined, the sum of $10,000, to the methamphetamine clean-up 
fund.   

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

151 Varies § 18.2-248,  
§ 18.2-248.04  

 
3. When/How Collected 

 
 If recovered from defendant, receipt under revenue code 151.  
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D. Methamphetamine Lab Clean-Up Costs (Local) 

1. Description 
 

Allows locality to provide by ordinance that any person convicted for 
manufacture of methanmphetamine shall be liable to the locality or other law-
enforcement entity for the expense in cleaning up any methanmphetamine lab 
related to the conviction.   

 
2. Fees and Costs Assessed 

 
Use the applicable local revenue cost code.  See § 15.2-1716.2. 

 
3. When/How Collected 

 
Law allows for assessment in criminal or by separate civil action.  Assess as 
restitution under applicable local revenue cost code. 

 
E. Motorboat and Water Safety Fund 

1. Description 
 

Any person who violates any provision of this section or any regulation 
promulgated hereunder shall be subject to a civil penalty of $100. All civil 
penalties assessed under this section shall be deposited in the Motorboat and 
Water Safety Fund of the Game Protection Fund and used as provided for in § 
29.1-701. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

030 $100.00 § 29.1-735.2 
 

3. When/How Collected 
 

Taxed against and collected from a defendant upon each conviction of this 
section.  Do not assess court costs. 

 
F. Prepayable Traffic Infractions 

1. Description 
 

A schedule of Commonwealth and Local traffic infractions designated by the 
Supreme Court as pre-payable, and which includes the amount of fine and costs 
necessary to prepay without court appearance (Rules of Court).  This schedule 
shall be uniform in its application throughout the Commonwealth.  As per Va. 
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Code § 16.1-69.40:1 (A), such designated infractions shall include violations of 
Va. Code§§ 46.2-878.2 and 46.2-1242 or any parallel local ordinances.  A person 
charged with a traffic offense that is listed as pre-payable in the Uniform Fine 
Schedule may prepay his fines and costs without court appearance whether or not 
he was involved in an accident.  Offenses that are not pre-payable shall include: 

 
 Indictable offenses 
 DUI cases 
 Reckless driving 
 Leaving the scene of an accident 
 Driving with suspended or revoked license 
 Driving without being licensed to drive 

 
Fines imposed under local traffic infraction ordinances that do not parallel 
provisions of state law and fulfill the criteria set out in Va. Code § 16.1-69.40:1 
(A) may be pre-payable if such ordinances appear in a schedule entered by order 
of the Circuit Court.  The judges of each Circuit may establish a schedule of the 
fines, within the limits prescribed by local ordinances, to be imposed for pre-
payment of local ordinances designating each offense specifically.  Upon entry of 
such order, the Circuit Court shall forward it within ten days to the Supreme 
Court of Virginia and shall be applied in a uniform manner throughout the circuit. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

Varies Fine as set forth in the 
Uniform Fine Schedule plus all 

assessable costs.   

§§ 16.1-69.40:1, 46.2-1300 
Uniform Fine Schedule - Pre-

payable Traffic Offenses 
GENERAL DISTRICT COURT 

MANUAL, “Fees and 
Prepayments” 

 
NOTE:  The schedule is applied uniformly throughout the Commonwealth.  A 
clerk or magistrate may not impose a fine and cost different from the amounts 
shown on the schedule.  The schedule does not restrict the fine a judge may 
impose for an offense listed on the schedule in any case for which there is a court 
hearing 

 
3. When/How Collected 

 
An appearance may be made in person, by making a VipNet payment over the 
internet, or in writing by mail to a clerk of court or in person before a magistrate, 
prior to any date fixed for trial in court.  Any person so appearing may enter a 
waiver of trial and a plea of guilty and pay the fine and costs established for the 
offense charged.  He shall be informed prior to plea and payment of his right to 
stand trial, that his signature to a plea of guilty will have the same force and effect 
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as judgment of court, and that the record of conviction will be sent to the 
Commissioner of the Department of Motor Vehicles or the appropriate offices of 
the State where he received his license to drive. 

 
G. Photocopying Fees 

1. Description 
 

A fee charged by the District Court for making a copy of any paper of record. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
113 $1.00 maximum for first 2 pages 

$.50 maximum for each additional page 
§ 16.1-69.48:2 

 
3. When/How Collected 

 
Fee is charged upon making copy of any paper of record to go out of the clerk’s 
office.  NOTE:  Do not charge for providing copies requested by State Police or 
other law-enforcement officers as part of an active criminal investigation. 

 
H. Psychological Evaluation Fee Assessment 

1. Description 
 

A fee charged for a psychological evaluation to be assessed back to the defendant 
upon conviction or upon certification to circuit court. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 In any case in which a psychological 
evaluation is ordered and such person is 
convicted or such case is certified to the 

circuit court, such fee shall be taxed 
against the person as part of the costs of 

prosecution and, if collected, shall be paid 
to the Commonwealth. 

§§ 19.2-175, 
19.2-336 

 
3. When/How Collected 

 
Fee is taxed to the defendant as part of costs upon conviction or upon certification 
to the circuit court. 
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I. Public Defender Costs 

1. Description 
 

Costs of legal services provided a defendant by the local public defender's office.  
NOTE: Public Defenders are salaried Commonwealth employees. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

120 
(State) 

217/261 
(Local) 

In any case in which a public defender 
represents an indigent person charged with 

an offense and such person is convicted, 
such sum as would have been allowed a 

court appointed attorney as compensation 
and as reasonable expenses shall be taxed 

against the person defended upon 
conviction as part of the costs of 

prosecution and, if collected, shall be paid 
to the Commonwealth.  See COURT 
APPOINTED COUNSEL GUIDELINES & 

PROCEDURES MANUAL published yearly by 
the Office of the Executive Secretary. 

§ 19.2-163.4:1 
COURT APPOINTED 

COUNSEL 
GUIDELINES & 

PROCEDURES 
MANUAL 

 
3. When/How Collected 

 
These costs are taxed against and collected from the defendant upon conviction.  
The public defender, while salaried by the Virginia Indigent Defense 
Commission, should submit for court approval a DC-52, PUBLIC DEFENDER 
TIMESHEET preferably at the time of sentencing.  The DC-52 is then placed and 
retained in the file as record of costs to be assessed and paid by the defendant 
upon conviction. 

 
NOTE:  Public Defender costs are not submitted to the Office of the Executive 
Secretary for reimbursement.  The court should then follow one of the following 
sets of procedures: 

 
‒ If the Public Defender is used to defend a local violation, the clerk bills 

the locality for the public defender costs.  The locality remits payment to 
the court, which receipts the payment under the Commonwealth revenue 
code 120.  If the defendant is convicted and makes payment on these 
costs, the clerk receipts the defendant’s payment under revenue code 217. 

‒ If it is a state violation that the Public Defender is used to defend, any 
payments made by the defendant would be receipted under revenue code 
120 and transmitted to the State Treasurer. 
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J. Refund of Bond Forfeitures 

1. Description 
 

If a defendant or juvenile appears in the court within sixty days after a bond is 
forfeited, the Judge may remit part or all of any bond previously forfeited and 
order a refund by the local treasurer where funds forfeited. 
 
If good cause is shown, the court may order a refund of part or all of a cash bond 
not ultimately applied to fines and costs if a rehearing is granted. 
 
If the court learns that the defendant or juvenile is incarcerated in another state or 
county within forty-eight months of the finding of default, thereby preventing his 
delivery or appearance within that period, the court shall remit any bond 
previously ordered forfeited. 

 
2. Fees and Costs Assessed 

 
REFUND PROCEDURE REFERENCE(S) 
 Prepare court order, which should include the following:  
 State facts regarding conviction, circumstances requiring 

refund (subsequent rehearing, dismissal, appeal, etc.). 
State that the bond/fine of $_____ and costs of $_____ 
were paid to the local treasurer where funds were 
forfeited. 

 The order should order the clerk of court to initiate 
action to refund bond/fine and costs to “name and 
address” of defendant. 

 Order the local treasurer to remit refund directly to 
defendant. 

§ 19.2-143 

 If the bond was forfeited to a locality send the following 
information to the appropriate local treasurer: 
 Copy of court order 
 Copy of FMS journal voucher recording the forfeiture 
 Copy of the bond receipt 
 Cover letter with court contact person indicated 

 File copies of all the above with defendant’s case papers.   
 

K. Reimbursement of Expenses by Locality Incurred in Responding to Traffic 
Incidents by Law Enforcement, Volunteer Fire Department, Rescue Squad, etc. 

1. Description 
 

A locality may provide, by ordinance, that a person convicted of DUI or other 
specified traffic statutes (Va. Code §§ 18.2-51.4, 18.2-266, 18.2-266.1, 29.1-738, 
29.1-738.02, §§ 46.2-852 et seq., 46.2-300 et seq., and 46.2-894) shall be liable 
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for restitution at the time of sentencing to the locality or responding law 
enforcement or volunteer fire or rescue squad when providing an appropriate 
emergency response to any accident or incident related to such violation. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

520 
Restitution 

Up to $1000 per incident for reimbursement of 
reasonable expenses incurred.  Agency or 

locality can bill per minute or submit a bill for 
a flat fee of $350.00 - bill should be presented 

at time of trial.   

§ 15.2-1716 

 
NOTE: Agency or locality may also sue in a separate civil action for such 
reasonable expenses incurred. 

 
3. When/How Collected 

 
If assessed to defendant at time of trial, receipt as restitution under revenue 
account code 520 and pay to the appropriate locality/agency. 

 
L. Restitution 

1. Description 
 

Money ordered by the court to be paid by the defendant to reimburse the victim 
for loss caused by the defendant, victim or estate.  The Court may order the 
payment of interest payable at the judgment rate of interest starting from the date 
of the loss or sentencing.  Notwithstanding any other provision of law, any person 
who, on or after July 1, 1995, commits, and is convicted of, a crime in violation of 
any provision in Title 18.2 shall make at least partial restitution for any property 
damage or loss caused by the crime or for any medical expenses or expenses 
directly related to funeral or burial incurred by the victim or his estate as a result 
of the crime, may be compelled to perform community services and, if the court 
so orders, shall submit a plan for doing that which appears to be feasible to the 
court under the circumstances.  Va. Code § 19.2-305.1. 

 
If the Criminal Injury Compensation Fund has made payment on behalf of the 
victim for any loss, damage, or expenses included in the restitution order, then 
upon written notification to the court restitution payments shall be disbursed to 
CICF first until paid in full.  CICF should be added as a recipient for the amount 
requested and the victim’s account shall be adjusted appropriately.  If any portion 
of the restitution amount requested by CICF has been previously paid to the 
victim, notify CICF of the available awarded amount. 
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2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
520 

(Restitution) 
441 

(Restitution Interest) 

Determined by judge § 6.2-302 
§§ 19.2-305.1, 

19.2-305.2 

 
NOTE:  Interest will not accrue unless specified in the Court’s order. 

 
3. When/How Collected 

 
Taxed against defendant upon conviction.  If restitution is ordered to be paid by 
the defendant to the victim of a crime and that victim can no longer be located or 
identified, the clerk shall deposit any such restitution collected to the Criminal 
Injury Compensation Fund for the benefit of the victim. 

 
M. Safety Lap Belts and Shoulder Harness 

1. Description 
 

Occupants of front seats of motor vehicles at least eighteen years of age are 
required to use safety lap belts & shoulder harnesses while vehicle is in motion on 
any public highway.  Any driver transporting a child at least four years of age but 
less than eighteen years of age in the front seat of the motor vehicle shall cause 
such child to wear the appropriate safety belt system. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

110 $25.00 - Any person who violates this section 
shall be subject to a civil penalty of $25.00 to 
be paid into the state treasury and credited to 
the Literary Fund (revenue code 110).  No 
assignment of points shall be made and no 

court costs shall be assessed for violations of 
this section. 

§ 46.2-1094 

 
NOTE: The governing body of the City of Lynchburg may adopt an ordinance 
not inconsistent with the provisions of this section requiring the use of safety belt 
systems.  The penalty shall not exceed a fine or civil penalty of $25.00 (if revenue 
code 237 is not appropriate for the collecting locality, use revenue code for local 
fines). 

 
3. When/How Collected 

 
Taxed against defendant upon conviction. 
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N. Sentencing (Supervision) Fee 

1. Description 
 

Fee for payment towards the cost of defendant’s confinement, supervision or 
participation in a home/electronic incarceration program as a condition of his 
sentence. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 Fee is included in the District Court Fixed 
Misdemeanor Fees. 

§ 53.1-150 
§ 16.1-69.48:1 

 
3. When/How Collected 

 
Assessed to and collected from defendant upon conviction 

 
O. Time to Pay (TTP) Deferred/Installment Agreements 

1. Description 
 

If a defendant is unable to pay a fine, restitution, forfeiture, penalty and costs 
owed within thirty days of sentencing, the court shall order the defendant to pay 
monies owed in deferred payments or installments. 
 
If such sum is not paid in full by the date ordered, the court shall proceed in 
accordance with Va. Code §19.2-358.  The clerk shall give notice to the defendant 
that upon failure to pay as ordered, he may be fined or imprisoned pursuant to Va. 
Code § 19.2-358 and his privilege to drive will be suspended pursuant to Va. 
Code § 46.2-395.  The failure of the defendant to enter into a deferred payment or 
installment payment agreement with the court or the failure of the defendant to 
make payments as ordered by the agreement shall allow the Department of 
Taxation to act in accordance with Va. Code § 19.2-349 to collect monies owed. 
 
The court shall establish a program and may provide an option for the defendant 
to discharge some or all of the fine and costs owed by earning credits for the 
performance of community service work.  The program shall specify the rate at 
which credits are earned and provide for the manner of applying earned credits 
against the fine and costs owed. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

137 $10.00 fee charged for each payment 
plan - a payment plan may include 

multiple charges. 

§ 19.2-349,  
19.2-354, 
19.2-358 
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3. When/How Collected 
  

If the defendant is unable to make payment within thirty days of sentencing or 
deferred disposition cases where costs are owed, the court may assess a one-time 
fee not to exceed $10.00 to cover the costs of management of the defendant’s 
account.  The defendant must execute a DC-210, ACKNOWLEDGEMENT OF 
SUSPENSION OR REVOCATION OF DRIVER’S LICENSE.  NOTE:  Do not re-assess a 
Time-To-Pay Fee if a new TTP agreement is created to replace a previously 
issued TTP agreement.   
 
Only one $10 TTP fee should be assessed for an accounts receivable when a 
deferred or installment agreement is established.  If any of the debts incorporated 
into one DC-210 agreement previously had a $10 TTP fee assessed, then there 
should not be an additional TTP fee assessed on the new agreement (reference the 
previous assessment). 

 
Applies to all juveniles: 

‒ If charge brought on petition and time to pay fine is requested. 
‒ If charge brought by uniform summons and time to pay fine and/or costs is 

requested. 
‒ The time to pay fee does not apply to GAL Assessment Order, court-

appointed attorney assessed to parents, and paternity testing cost. 
‒ Do not collect time to pay fee if payment is made within thirty days of 

sentencing. 
 

Assess per signed Deferred/Partial Payment Agreement exceeding thirty-day Due 
Date (except in GAL assessment vs. parents/ guardian). 
 
Batch multiple cases on same agreement date on one agreement to pay form.  
Photocopy the agreement and place copy with each case paper included in the 
agreement.  If the defendant requests more than thirty days from the date of 
sentencing in which to make payment, complete the Acknowledgement of 
Suspension portion of form DC-210. 
 
A defendant whose license has been suspended for failure to pay fines and/or 
costs may have their full driving privileges restored if they enter into an 
acceptable deferred or installment payment agreement with the court and pay the 
DMV reinstatement fee. 

 
P. Toll Roads Penalties - Failure to Pay Toll 

1. Description 
 

Provides a civil penalty for a violation of Va. Code §§ 46.2-819.1 and 46.2-819.3 
when vehicle is found to have used a toll facility without payment of the required 
toll. 
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2. Fees and Costs Assessed 
 

In addition to the unpaid toll, all accrued administrative fees, and applicable court 
costs in each case, a civil penalty as outlined below shall be assessed upon 
conviction if the matter proceeds to court. 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

161 
(For V-DOT cases 

charged under § 46.2-
819.1) 
194 

(For V-DOT cases 
charged under § 46.2-

819.3) 
295  

(For Privately Operated 
Toll Facilities) 

257 
(Interest assessed on cases 

for Privately Operated 
Toll Facilities) 

$50.00 1st offense § 46.2-819.1 
§ 46.2-819.3 $100.00 2nd offense within one year from 

the first offense 
$250.00 3rd offense within two years from 

the second offense 
$500.00 4th and any subsequent offense 

within three years from the 
second offense 

 

 
3. When/How Collected 

 
Assessed and collected upon conviction if the matter proceeds to court.  NOTE:  
Privately operated toll revenue accounts 257 and 295 are disbursed to the 
appropriate toll facility operator. 

 
Q. Transportation Trust Fund  

1. Description 
 

Civil penalty not to exceed $2750 to be collected in Transportation Trust Fund 
(164) for violations of texting while operating a commercial motor vehicle (§ 
46.2-341.20:5) and for violations of require/allow use of wireless device while 
operating a commercial motor vehicle (§ 46.2-341.20:6). 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

164  Civil penalty not to exceed $2750 for 
violations of § 46.2-341.20:5 

 Civil penalty not to exceed $11,000 for 
violations of § 46.2-341.20:6 

§ 46.2-341.20:5, 
46.2-341.20:6 

 
3. When/How Collected 

 
Assessed to and collected from defendant upon conviction.  Infraction court costs 
are assessed. 

Case 3:16-cv-00044-NKM-JCH   Document 1-2   Filed 07/06/16   Page 42 of 46   Pageid#: 134 
JA143

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 150 of 383

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-819.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-819.3
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-341.20C5
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-341.20C5
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-341.20C6
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-341.20C5
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-341.20C6
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-341.20C5
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+46.2-341.20C6


R. Trauma Center Fund 

1. Description 
 

There is hereby established in the state treasury a special non-reverting fund to be 
known as the Trauma Center Fund.  The Fund shall consist of any moneys paid 
into it by virtue of operation of subsection A hereof and any moneys appropriated 
thereto by the General Assembly and designated for the Fund. 

 
The Department of Health shall award and administer grants from the Trauma 
Center Fund to appropriate trauma centers based on the cost to provide emergency 
medical care to victims of automobile accidents.  The Department of Health shall 
develop, on or before October 1, 2004, written criteria for the awarding of such 
grants that shall be evaluated and, if necessary, revised on an annual basis 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

192 $50.00 § 18.2-270.01 (A) 
 

3. When/How Collected 
 

The court shall order any person convicted of a violation of one of the following 
code sections- Va. Code §§ 18.2-36.1; 18.2-51.4; 18.2-266; 18.2-266.1; 46.2-
341.24 who has been previously convicted of one or more of any of those sections 
or any ordinance, any law of another state, or any law of the United States 
substantially similar to the provisions of those sections within ten years of the 
date of the current offense to pay $50.00 to the Trauma Center Fund. 

 
S. Trial in Absence (TIA) Fee 

1. Description 
 

An add-on fee taxed as costs whenever a defendant fails to appear. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
121 $35.00 § 16.1-69.48:1(A) 

 
NOTE:  No defendant with multiple charges arising from a single incident shall 
be taxed the fee in this section more than once for a single appearance or trial in 
absence related to that incident.  A defendant with charges which arise from 
separate incidents shall be taxed a fee for each incident even if the charges from 
the multiple incidents are disposed of in a single appearance or trial in absence. 
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3. When/How Collected 
 

Assess and collect against defendant who fails to appear in court.  Fee is not 
applicable if payment is made before court date or if the defendant requests a trial 
in absence in writing or if the defendant, after a hearing, shows good cause for 
failing to appear. 

 
T. Virginia Health Care Fund 

1. Description 
 

A civil penalty assessed for a violation of the Clean Air Act. 
 

2. Fees and Costs Assessed 
 

REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 
108 $25.00 § 15.2-2826 

 
3. When/How Collected 

 
Civil penalty is assessed under account code 108 (Virginia Health Care Fund) for 
convictions of the Clean Air Act.  No court costs are assessed. 

 
U. Virginia Crime Victim Witness Fund (CVWF) 

1. Description 
 

Fee assessed upon conviction of a felony, misdemeanor or traffic infraction case.  
Such monies are subsequently deposited in a special fund to support victim 
witness services programs prescribed under Va. Code § 19.2-11.1. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

140 Fee amount is included in District 
Court fixed fees as per Va. Code § 

16.1-69.48:1. 

§ 16.1-69.48:1 
§§ 19.2-11.1,  

19.2-11.3 
 

3. When/How Collected 
 

The fee is charged as part of the fixed fees assessed upon conviction or upon 
statutorily authorized complied with law or deferred disposition. 
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V. Weighing Costs 

1. Description 
 

Costs and fees assessed to recover monies expended for towing and/or reloading a 
vehicle detained for weighing. 

 
2. Fees and Costs Assessed 

 
See also “Liquidated Damages” & “Weighing Costs” 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 Expenses incurred § 46.2-1137 
 

3. When/How Collected 
 

Expenses incurred in having the vehicle weighed may be taxed as costs to be 
imposed upon the operator who failed or unreasonably refused to drive his vehicle 
to such weighing area, when he has been convicted of such failure or refusal and 
an overweight violation. 

 
W. Weighing Fee 

1. Description 
 

Fee assessed when the driver of a vehicle is convicted, forfeits bail or purchases 
an increased license as a result of being weighed and found to be driving an 
overweight vehicle. 

 
2. Fees and Costs Assessed 

 
See also “Liquidated Damages” & “Weighing Costs” 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

125 $2.00 § 46.2-1137 
 

3. When/How Collected 
 

If the driver of an overloaded vehicle is convicted, forfeits bail or purchases an 
increased license as a result of being weighed and found to be driving an 
overweight vehicle, the court in addition to all other penalties shall assess and 
collect a weighing fee of $2.00 from the owner or operator of the vehicle and shall 
forward such fee to the State Treasurer. 
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X. Witness Fees 

1. Description 
 

Fees and/or expenses paid to certain witnesses summoned by the Commonwealth 
or locality to appear in a criminal proceeding. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 
(Commonwealth) 

237 
(Local) 

All witnesses summoned for the 
Commonwealth shall be entitled to 

receive for each day’s attendance all 
necessary ferriage and tolls, and such 

reimbursement for his daily mileage as 
prescribed in Va. Code § 2.2-2823.  Court 
submits for DC-40, LIST OF ALLOWANCES 
for witness fees to Commonwealth or if 
local case to local treasurer.  Assess as 
costs upon conviction or upon deferred 

disposition as authorized by § 16.1-
69.48:1 

§§ 2.2-2823, 
2.2-2825, 

§ 17.1-611 
§§ 19.2-329 

through  
19.2-335 

CHART OF 
ALLOWANCES 

Attorney General 
Opinion to 

Bickers, dated 
8/16/78       

(1978-79, pg 333) 
 

3. When/How Collected 
 

If recovered from defendant, receipt under revenue code 113 for State and 
revenue code 237 for locality. 

 
Y. Witness Fees - Testimony Certificate of Analysis 

1. Description 
 

Fee assessed upon conviction if accused demands at hearing or at trial the 
presence of the person (or designee) who performed the analysis as detailed in the 
Certificate of Analysis. 

 
2. Fees and Costs Assessed 

 
REVENUE CODE AMOUNT CHARGED/ASSESSED REFERENCE(S) 

113 $50.00 § 19.2-187.1 
 

3. When/How Collected 
 

Assessed upon conviction if accused demands at hearing or at trial the presence of 
the person who performed analysis noted on the Certificate of Analysis. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, 

DEMETRICE MOORE, 

ROBERT TAYLOR, and 

NEIL RUSSO 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB, 

In his official capacity as the Commissioner  

of the VIRGINIA DEPARTMENT OF MOTOR VEHICLES,   

       

 Defendant.  

 

MOTION TO DISMISS 
 

COMES NOW Defendant Richard D. Holcomb, Commissioner of the Virginia 

Department of Motor Vehicles, by counsel, and, pursuant to Rule 12 of the Federal Rules of 

Civil Procedure, respectfully moves this Honorable Court to dismiss the claims against him, for 

the reasons set forth in the Memorandum accompanying this Motion.   

 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Nancy Hull Davidson, VSB # 85536 

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 

E-mail:  moshea@oag.state.va.us 
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rd
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Motion to Dismiss with the Clerk of the Court using the CM/ECF system, which will send a 

notification of such filing (NEF) to the following CM/ECF participants:   

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 

 

 

 

 

And I hereby certify that I have mailed by United States Postal Service the document to the 

following non-CM/ECF participant:  N/A 

        /s/     

Nancy Hull Davidson, VSB No. 85536 

      Assistant Attorney General 

Criminal Justice and Public Safety Division 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, 

DEMETRICE MOORE, 

ROBERT TAYLOR, and 

NEIL RUSSO 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB, 

In his official capacity as the Commissioner  

of the VIRGINIA DEPARTMENT OF MOTOR VEHICLES,   

       

 Defendant.  

 

 

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 

 

Mark R. Herring 

Attorney General of Virginia 

 

Jeffrey M. Bourne (VSB # 75951) 

Deputy Attorney General 

 

Jeffrey R. Allen (VSB # 17710) 

Janet W. Baugh (VSB # 44649) 

Senior Assistant Attorneys General 

 

Nancy Hull Davidson (VSB # 85536) 

Margaret Hoehl O’Shea (VSB # 66611) 

Assistant Attorneys General 
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INTRODUCTION 

 Plaintiffs, four individuals whose state-issued licenses to drive motor vehicles were 

revoked based upon unpaid court fines and costs, have filed this self-assumed or  putative class 

action against the Commissioner of the Virginia Department of Motor Vehicles (“DMV”).  

Plaintiffs allege that, because they are unable or unwilling to meet the financial obligations 

imposed upon them in their connected criminal and traffic matters, they should be excused from 

the license suspension provisions of Virginia Code § 46.2-395.  Specifically, Plaintiffs claim that 

the suspension of a driver’s license, following noncompliance with a court order to pay fines and 

costs, is “fundamentally unfair” and violates the Due Process Clause of the Fourteenth 

Amendment.  Plaintiffs also assert that, because poor people are disproportionately impacted by 

the payment of fines and costs, Code § 46.2-395 violates the Equal Protection Clause. 

 Though Plaintiffs’ case could appear sympathetic from a policy perspective, it fails when 

viewed from a legal one.  Both procedurally and substantively, their complaint fails to state a 

cognizable federal claim. 

Procedurally, the Commissioner cannot grant Plaintiffs the relief they seek; Plaintiffs 

cannot feasibly join the parties who could provide that relief—the Virginia state courts and court 

clerks who issue the orders of suspension; and absent a Constitutional violation,  

legislative action requiring suspension of a driver’s license is presumptively valid.  Moreover, 

because the Commissioner does not possess a special relationship to the challenged statute, he is 

entitled to Eleventh Amendment immunity.  Also, the Rooker-Feldman doctrine precludes 

Plaintiffs from obtaining the relief sought—in essence, to rob the state judiciary of the ability to 

enforce a portion of a presumptively valid and final state order of conviction.  Finally, for three 

of these four named Plaintiffs, their requests for declaratory relief are barred by the statute of 

limitations. 
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 Substantively, even assuming Plaintiffs have a protected interest in the non-suspension of 

their driver’s licenses, the procedural protections afforded by the applicable state statutes are 

sufficient to safeguard that interest.  For this reason, and because the statutes are rationally 

related to a legitimate government interest, Plaintiffs’ procedural due process claim fails.  

Similarly, because Plaintiffs fail to allege that they are being treated differently than similarly-

situated individuals, and because they have not alleged facts from which it could be determined 

that the Commissioner has acted with discriminatory intent, their equal protection claim also 

fails.   

For these reasons, and as set forth in more detail below, the Commissioner respectfully 

requests that the Court grant his motion to dismiss for failure to state a claim upon which relief 

can be granted. 

STATEMENT OF FACTS 

“[W]hen ruling on a defendant’s motion to dismiss, a [trial] judge must accept as true all 

of the factual allegations contained in the complaint.”
1
  So viewed, the essential allegations of 

the complaint are as follows. 

1. Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo are 

residents of the Commonwealth of Virginia.
2
  Each Plaintiff currently meets the income 

requirements for being declared indigent under Virginia Code § 19.2-159.
3
   

2. Defendant Holcomb is the Commissioner of the Virginia Department of Motor 

Vehicles.
4
  He is the chief executive officer of that state agency.

5
 

                                                 
1
 Erickson v. Pardus, 551 U.S. 89, 94 (2007) (citations omitted).   

2
 Compl. ¶¶ 12, 14, 16, 18.   

3
 Compl. ¶¶ 13, 15, 17, 19. 

4
 Compl. ¶ 20.   
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3. Each plaintiff has had his driver’s license suspended for failure to pay outstanding 

court fines and costs.
6
 

4. To obtain restoration of their drivers’ licenses, Plaintiffs must either pay off the 

outstanding debt, or obtain a payment plan from the court to which they are indebted.
7
   

5. Plaintiffs cannot afford the payment plans that are offered by the courts.
8
 

Plaintiff Stinnie   

6. In 2013, Plaintiff Stinne was convicted of three separate traffic offenses.
9
  

Although Stinnie avoided jail time, he was assessed fines and costs in two separate jurisdictions 

(Henrico and Goochland).
10

  The financial obligation imposed totaled just over one thousand 

dollars.
11

  After Stinnie failed to pay off his fines and costs, his driver’s license was suspended.
12

   

7. In September 2013, after Stinnie’s driver’s license was suspended, he was 

charged with, and convicted for, driving on a suspended license.
13

  The costs and fines associated 

with this conviction totaled approximately $267.  This conviction occurred in Chesterfield 

County. 

                                                                                                                                                             
5
 Compl. ¶ 23. 

6
 Compl. ¶ 38. 

7
 Compl. ¶ 40. 

8
 Compl. ¶ 41. 

9
 Compl. ¶ 57.   

10
 Compl. ¶¶ 58-59.   

11
 Compl. ¶ 61.    

12
 Compl. ¶ 66. 

13
 Compl. ¶¶ 68, 73-74.   
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8. In January 2016, Stinnie pled guilty to new charges of reckless driving and 

driving on a suspended license.
14

   The costs and fines associated with the new convictions 

totaled approximately $250.
15

  These convictions occurred in Albemarle County. 

9. After Stinnie failed to pay the costs arising out of his new convictions in 

Albemarle County, a second suspension of his license was imposed.
16

   

10. Stinnie’s current income, from social security, is approximately $750 per month.
17

   

11. Stinne’s outstanding debt to the four separate courts in which he has amassed 

traffic citations and convictions totals approximately $1531.
18

   He also has an outstanding debt 

of approximately $5000 for a used car he purchased in 2015, after his driver’s license was 

suspended.
19

   

12. Stinnie is not eligible for a restricted driver’s license because he is not currently 

employed.
20

 

Plaintiff Moore 

13. In 2002, the Chesterfield County Circuit Court convicted Moore of grand larceny 

and a separate show cause order.  She received an active period of incarceration.
21

   

14. In association with her felony conviction, Moore was assessed court costs, which 

included reimbursement for her court-appointed counsel.
22

 

                                                 
14

 Compl. ¶ 93. 

15
 Compl. ¶ 97.   

16
 Compl. ¶ 103. 

17
 Compl. ¶ 106.   

18
 Compl. ¶ 111.   

19
 Compl. ¶¶ 83, 109. 

20
 Compl. ¶ 118. 

21
 Compl. ¶ 121-22. 
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15. In 2004, Moore moved to New York.  When she returned to Virginia in 2010 and 

sought a drivers’ license, she learned that she was ineligible for a driver’s license because she 

had not paid her court debt from 2002.
23

 

16. Despite the fact that her privilege to drive in the Commonwealth of Virginia is 

suspended, Moore continued to drive “extensively” for her employment, and she “has been 

convicted several times of driving on a suspended license.”
24

 

17. Her most recent conviction, in Chesterfield County, occurred on April 7, 2016.
25

  

When Moore failed to pay her court costs, she obtained a second suspension of her driving 

privileges.
26

   

18. Although Moore attempted to enter into a payment plan with the Chesterfield 

County Circuit Court, she defaulted on that obligation.
27

   

19. Moore currently owes approximately $4,467 in costs and fines to courts in four 

separate jurisdictions.
28

  She also has existing student loan debt, as well as debt accrued in 

connection with “obtain[ing] a vehicle to make her employment-related travel possible.”
29

   

20. Moore’s current income is approximately $731 per month in social security 

benefits, and she is unemployed.
30

   

 

                                                                                                                                                             
22

 Compl. ¶¶ 123-24. 

23
 Compl. ¶ 129 

24
 Compl. ¶¶ 134, 136. 

25
 Compl. ¶ 150.   

26
 Compl. ¶ 152. 

27
 Compl. ¶¶ 141, 143. 

28
 Compl. ¶ 149.   

29
 Compl. ¶ 148. 

30
 Compl. ¶ 158. 
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Plaintiff Taylor 

21. In 2013, Taylor was convicted for having improper license plates.
31

  He was 

assessed court costs, which he neglected to pay.  As a result of his failure to pay, his driver’s 

license was suspended.
32

   

22. In 2014, Taylor was pulled over and convicted for running a red light and for 

driving on a suspended license.
33

   

23. Although Taylor’s license was restored in between the date of offense and the 

date of conviction, he did not pay the debt that accrued in connection with his new conviction.
34

   

24. Based upon Taylor’s failure to pay his 2014 court debt, his driving privileges 

were twice-suspended.
35

   

25. After that, Taylor received two more convictions for driving on a suspended 

license.
36

   

26. Although Taylor was able to pay his original debts from running a red light and 

driving on a suspended license, he could not reinstate his license because of the two subsequent 

convictions.
37

  

27. Taylor has continued to accrue new charges from driving on a suspended license.    

His most recent conviction occurred in Richmond City, and he was convicted of driving on a 

suspended license and a misdemeanor failure to appear.
38

 

                                                 
31

 Compl. ¶ 167.   

32
 Compl. ¶ 167. 

33
 Compl. ¶¶ 166, 169, 176. 

34
 Compl. ¶¶ 168, 170. 

35
 Compl. ¶¶ 174, 179. 

36
 Compl. ¶182. 

37
 Compl. ¶¶ 182-83. 
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28. Taylor is now unemployed, and he owes approximately $4386 in costs and fines 

to courts in at least four separate jurisdictions.
39

   

29. In addition to his court costs, Taylor also has student loan debt, medical debt, and 

approximately $5000 to $6000 in credit card debt.
40

   

Plaintiff Russo 

30. Since 2006, Russo has been convicted of several criminal and traffic offenses, 

including obtaining money by false pretenses, receiving stolen property, issuing bad checks, 

assaulting a family member, eluding, and driving without a license.
41

   

31. As of that same date, he also had over $300,000 in medical debt.
42

 

32. Russo did not pay the fines and costs corresponding to his convictions.
43

   

33. In 2013, the Fairfax County General District Court convicted Russo of driving on 

a suspended license, and imposed fines and costs totaling approximately $352.
44

  He was also 

charged $120 for the cost of his court-appointed attorney.
45

   

34. In July 2014, Russo’s driving privileges were re-suspended for failure to pay costs 

and fines.
46

   

                                                                                                                                                             
38

 Compl. ¶ 206. 

39
 Compl. ¶¶ 184, 191. 

40
 Compl. ¶¶ 187, 188, 190. 

41
 Compl. ¶ 224. 

42
 Compl. ¶ 219. 

43
 Compl. ¶ 225. 

44
 Compl. ¶¶ 231-32.   

45
 Compl. ¶ 234. 

46
 Compl. ¶ 251. 
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35. Russo’s current income is approximately $482 in social security disability 

benefits.
47

  He owes approximately $5000 in fines and costs to courts in five separate 

jurisdictions. 

36. Russo has previously entered into a payment plan with the Fairfax Circuit Court, 

which required him to pay $50 per month.  He defaulted on this plan.
48

 

 

ARGUMENT AND AUTHORITIES 

I. Standard of Review 

A. Rule 12(b)(1) 

Federal district courts are courts of limited jurisdiction.  “Thus, when a district court 

lacks subject matter jurisdiction over an action, the action must be dismissed.”
49

  A challenge to 

a court’s subject matter jurisdiction can be raised at any time and is properly considered on a 

motion under Rule 12(b)(1) of the Federal Rules of Civil Procedure.  The burden of proving 

subject matter jurisdiction in response to a Rule 12(b)(1) motion rests with the plaintiff, the party 

asserting jurisdiction.
50

  “Because questions of standing and ripeness concern this Court’s subject 

matter jurisdiction under the case or controversy clause of Article III, such issues are properly 

raised in a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(1).”
51

     

 

                                                 
47

 Compl. ¶ 215. 

48
 Compl. ¶¶ 241-42. 

49
 U.S. v. Jadhay, 555 F.3d 337, 347 (4th Cir. 2009).   

50
 See Williams v. U.S., 50 F.3d 299, 304 (4th Cir. 1995); see also McNutt v. Gen. Motors 

Acceptance Corp., 298 U.S. 178, 189 (1936); Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 

1982).   

51
 Kegler v. U.S. Dep’t of Justice, 436 F. Supp. 2d 1204 (D. Wyo. 2006). 
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B. Rule 12(b)(6) 

“[T]he purpose of Rule 12(b)(6) is to test the legal sufficiency of the complaint.”
52

  In a 

similar vein, Rule 10(b) of the Federal Rules of Civil Procedure provides that, “[i]f doing so 

would promote clarity, each claim founded on a separate transaction or occurrence . . . must be 

stated in a separate count.”  And, although Rule 8 does not require detailed factual allegations, it 

demands more than an unadorned, “the defendant-unlawfully-harmed-me accusation.”
53

  “A 

pleading that offers ‘labels and conclusions’ or a ‘formulaic recitation of the elements of a cause 

of action will not do.’  Nor does a complaint suffice if it tenders ‘naked assertions’ devoid of 

‘further factual enhancement.’”
54

   

 To survive a Rule 12(b)(6) motion to dismiss, the non-moving party’s complaint must 

therefore allege facts that “state a claim to relief that is plausible on its face.”
55

  A claim is 

plausible if the complaint contains “factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged,” and if there is “more than a 

sheer possibility that a defendant has acted unlawfully.”
56

  But “[w]here a complaint pleads facts 

that are ‘merely consistent with’ a defendant’s liability, it ‘stops short of the line between 

possibility and plausibility of entitlement to relief.’”
57

  While a court should assume the veracity 

of well-pleaded factual allegations, conclusory statements are not sufficient.
58

  Even when a 

                                                 
52

 Randall v. U.S., 30 F.3d 518, 522 (4th Cir. 1994).   

53
 Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 554, 

555 (2007)).   

54
 Id.   

55
 Twombly, 550 U.S. at 570.   

56
 Iqbal, 556 U.S. at 678 (citing Twombly, 550 U.S. at 556).   

57
 Id. (citing Twombly, 550 U.S. at 557).   

58
 Id. at 663-64.   
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plaintiff’s facts are “well-pleaded,” if those facts do not permit the court to infer more than the 

mere possibility of misconduct, “the complaint has alleged—but it has not ‘show[n]’—that the 

pleader is entitled to relief.”
59

  Moreover, this Court is “not bound to accept as true a legal 

conclusion couched as a factual allegation.”
60

  Rather, a plaintiff’s legal conclusions must be 

supported by factual allegations that make the claim plausible.   

C. Rule 12(b)(7) 

A case may be dismissed under Rule 12(b)(7) of the Federal Rules of Civil Procedure 

when a party required by Rule 19 has not been joined.  Rule 19 sets forth a two-step inquiry to 

determine whether a party should be joined: (1) whether the party is “necessary” to the action 

under Rule 19(a); and (2) whether the party is “indispensable” under Rule 19(b).
61

  A party is 

“indispensable” if that “party’s appearance is so essential that the case must be dismissed” if it 

cannot be joined.
62

 

The party making the Rule 12(b)(7) motion “bears the burden of showing that a person 

not joined is necessary and indispensable pursuant to Rule 19.”
63

  In other words, the moving 

party must “show that the person who was not joined is needed for a just adjudication.”
64

  In 

                                                 
59

 Id. at 679.   

60
 Id. at 678.   

61
 Nat’l Union Fire Ins. Co. v. Rite Aid of S.C., Inc., 210 F.3d 246, 249 (4th Cir. 2000). 

62
 Deere & Co. v. Prop. Res. & Excavation, LLC, 3:15-cv-531, 2016 U.S. Dist. LEXIS 87070, at 

*2 (E.D. Va. July 5, 2016) (quoting DPR Const., Inc. v. IKEA Prop., Inc., 1:05-cv-259, 2005 

U.S. Dist. LEXIS 13407, at *2 (E.D. Va. July 5, 2005)). 

63
 Am. Gen. Life & Accident Ins. Co. v. Wood, 429 F.3d 83, 92 (4th Cir. W. Va. 2005). 

64
 Id. (quoting 7 Charles Alan Wright, Arthur R. Miller and Mary Kay Kane, Federal Practice 

and Procedure § 1609 (3d ed. 2001)). 
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determining whether a party is indispensable, a court may consider evidence presented outside of 

the pleadings.
65

 

II. Applicable Virginia Statutes 

 Virginia Code § 46.2-395 provides, in pertinent part, as follows: 

Any person, whether licensed by Virginia or not, who drives a 

motor vehicle on the highways in the Commonwealth shall 

thereby, as a condition of such driving, consent to pay all lawful 

fines, court costs, forfeitures, restitution, and penalties assessed 

against him for violations of the laws of the Commonwealth; of 

any county, city, or town, or of the United States.
66

 

 

If an individual “fails or refuses to provide for the immediate payment in full of any fine, costs, 

forfeitures, restitution, or penalty lawfully assessed against him, or fails to make deferred 

payments or installment payments as ordered by the court, the court shall forthwith suspend the 

person’s privilege to drive a motor vehicle on the highways in the Commonwealth.”
67

  Generally, 

that suspension “shall continue . . . until the fine, costs, forfeiture, restitution, or penalty has been 

paid in full.”
68

  However, if the defendant, “after having his license suspended, pays the 

reinstatement fee to the Department of Motor Vehicles and enters into an agreement under § 

19.2-354 that is acceptable to the court to make deferred payments . . . the defendant’s driver’s 

license shall thereby be restored.”
69

   Also, if an individual is eligible for a restricted license, he 

may “petition each court that suspended his license . . . for authorization for a restricted license.”  

Va. Code § 46.2-395(E).   

                                                 
65

 Deere & Co., 2016 U.S. Dist. LEXIS at *2 (citing R-Delight Holding LLC v. Anders, 246 

F.R.D. 496, 499 (D. Md. 2007)). 

66
 Va. Code § 46.2-395(A).   

67
 Va. Code § 46.1-395(B).   

68
 Id.   

69
 Id. 
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 The clerk of the court to which the defendant is indebted is responsible for “transmitting 

to the Commissioner [of the Department of Motor Vehicles] a record of the person’s failure or 

refusal to pay all or part of any fine, costs, forfeiture, restitution, or penalty . . . .”
70

  Prior to 

sending that transmission, the clerk of court must “provide or cause to be sent to the person 

written notice of the suspension of his license or privilege to drive a motor vehicle in Virginia, 

effective 30 days from the date of conviction, if the [fines and costs are] not paid prior to the 

effective date of the suspension as stated on the notice.”
71

  This notice may be provided at the 

time of trial or sent by mail to an address specified in a court document.
72

  Also, the notice 

should be mailed within five days of the date of conviction or delivered to the defendant at the 

time of trial.  As long as those procedures are followed, “[n]o other notice shall be required to 

make the suspension effective.”
73

   

 Virginia Code § 19.2-354 vests state courts with the authority to enter into installment 

plans for repayment of court fines and costs.  Specifically, that statute provides that whenever a 

defendant “is unable to make payment of the [fines and costs] within 30 days of sentencing, the 

court shall order the defendant to pay such [fines and costs] in deferred payments or 

installments.”
74

  The assessing court “may authorize the clerk [of court] to establish and approve 

individual deferred or installment payment agreements,” and any payment agreement so-

authorized “shall be consistent with the Rules of the Supreme Court of Virginia, including any 

                                                 
70

 Va. Code § 46.2-395(C).   

71
 Id.   

72
 Id.   

73
 Id.    

74
 Va. Code § 19.2-354(A).    
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required minimum payments or other required conditions.”
75

  Also, courts are required to 

“establish a program and may provide an option to any person upon whom a fine and costs have 

been imposed to discharge all or part of the fine or costs by earning credits for the performance 

of community service work before or after imprisonment.”
76

   

 In addition to suspension of driving privileges, if a criminal defendant fails to pay fines 

and court costs, “the court upon the motion of the Commonwealth  . . . or attorney for a locality . 

. . or upon its own motion, may require him to show cause why he should not be confined in jail 

or fined for nonpayment.”
77

  “[U]nless the defendant shows that his default was not attributable 

to an intentional refusal to obey the sentence of the court, or not attributable to a failure on his 

part to make a good faith effort to obtain the necessary funds for payment . . . the court may 

order the defendant confined as for a contempt for a term not to exceed sixty days or impose a 

fine not to exceed $500.”
78

  However, “[i]f it appears that the default is excusable . . . the court 

may enter an order allowing the defendant additional time for payment, reducing the amount due 

or of each installment, or remitting the unpaid portion in whole or in part.”
79

   

III. Summary of Allegations 

Plaintiffs have alleged the following five claims as a basis for this suit: 

 Claim One:  Suspending driver’s licenses for failure to pay court costs violates 

principles of fundamental fairness and the Due Process Clause of the Fourteenth 

Amendment. 

                                                 
75

 Id. 

76
 Va. Code § 19.2-354(C). 

77
 Va. Code § 19.2-358(A). 

78
 Va. Code § 19.2-358(B).   

79
 Va. Code § 19.2-358(C) (emphasis added). 
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 Claim Two:  Suspending driver’s licenses without pre-deprivation notice or 

hearing violates the requirements of procedural due process under the Fourteenth 

Amendment. 

 Claim Three:  Suspending driver’s licenses of indigent persons “punishes 

poverty,” in violation of the Equal Protection Clause of the Fifth and Fourteenth 

Amendments. 

 Claim Four:  Suspending driver’s licenses for reasons that are not related to 

driving safety violates the Due Process Clause because it causes hardship to low-

income drivers and is not rationally related to any legitimate governmental 

objective. 

 Claim Five:  Suspending the driver’s licenses of indigent persons constitutes 

extraordinary collection efforts, which discriminates against indigent persons in 

violation of the Equal Protection Clause. 

Although couched as five separate claims, the issues raised in the complaint collapse into two 

discrete questions:  (1) whether Virginia’s “automatic” driver’s license suspension procedure for 

nonpayment of court fines and costs violates the due process clause, and (2) whether Virginia’s 

“automatic” driver’s license suspension procedure for nonpayment of court fines and costs 

violates the equal protection clause.   

 For the reasons that follow, the Commissioner asserts that the complaint is both 

procedurally-barred and substantively inadequate.  Accordingly, the Commissioner requests that 

the complaint be dismissed under Rule 12 of the Federal Rules of Civil Procedure. 

IV. The Complaint is Procedurally-Barred. 

A. The Commissioner of the Department of Motor Vehicles is not empowered to 

grant the relief that Plaintiffs seek. 

Plaintiffs’ Complaint fails to state a claim upon which relief may be granted because the 

sole Defendant—the Commissioner of the Department of Motor Vehicles—cannot refuse to 

carry out the court orders directing suspension of Plaintiffs’ driver’s licenses or unilaterally 

reinstate Plaintiffs’ driver’s licenses.  Rule 65(d)(2) of the Federal Rules of Civil Procedure 

provides that orders granting injunctive relief may bind only parties to action, their officers, 
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agents, servants, employees, and attorneys, and those persons in active concert or participation 

with them who receive actual notice.
80

  Here, Plaintiffs seek injunctive relief against Defendant, 

the DMV Commissioner.  But the injunction Plaintiffs seek would bind non-parties, e.g., local 

courts and court clerks, because it would require them to stop issuing notices and ordering 

license suspensions.  Axiomatically, courts are “very reluctant to issue an injunction directed 

toward defendants before the court when the injunction would bind unidentified and non-party 

individuals.”
81

  “[E]ven if the court has personal jurisdiction over the defendant, it has discretion 

to refuse an application for injunctive relief if the injunction would affect conduct of persons or 

property rights outside of the court’s jurisdiction.”
82

 

The Code of Virginia specifies that it is the sentencing court—not the DMV—that 

suspends driver’s licenses for failure to pay fines and costs.  Specifically, Virginia Code § 46.2-

395 states: 

[W]hen any person is convicted of any violation of the law of the Commonwealth 

or of the United States or of any valid local ordinance and fails to refuses to 

provide for immediate payment in full of any fine, costs, forfeitures, restitution, or 

penalty lawfully assessed against him, or fails to make deferred payments or 

installment payments as ordered by the court, the court, shall forthwith suspend 

the person’s privilege to drive a motor vehicle on the highways in the 

Commonwealth.
83

 

The subsequent subsection further notes that the clerk of the court provides notice to the person 

whose license is suspended, stating that the suspension will become effective 30 days from the 

                                                 
80

 Fed. R. Civ. P. 65(d). 

81
 1-10A Moore's Manual--Federal Practice and Procedure § 10A.20 (2015); see also Vanity Fair 

Mills v. T. Eaton Co., 234 F.2d 633, 647 (2d Cir. 1956) (injunctive relief seeking to prohibit 

conduct outside of court’s jurisdiction should be exercised with great reluctance). 

82
 Id. 

83
 Va. Code § 46.2-395(B) (emphasis added). 
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date of the conviction if the applicable fines and costs are not paid before that date.
84

  The clerk 

of the court then transmits to the Commissioner of the DMV the record of the person’s failure to 

pay the fines and costs only if they remain unpaid on the effective date of the suspension.
85

  

Moreover, it is the court’s decision whether to authorize a restricted license for a person whose 

license was suspended under this provision.
86

 

 Thus, it is not the DMV that suspends driver’s licenses for failure to pay court fines and 

costs.  Rather, the court orders the license suspension.  This is in contrast to an administrative 

license suspension under Virginia Code § 46.2-389, which requires the DMV to administratively 

revoke a driver’s license for one year, regardless of court action, if a person is convicted, for 

example, of DUI for violating Virginia Code § 18.2-266.
87

  Under those circumstances, the 

conviction “shall of itself operate to deprive the person so convicted” of their driver’s license.
88

  A 

court cannot alter or modify that DMV administrative revocation, either to reduce it or increase it.
89

  

By contrast, a suspension under Virginia Code § 46.2-395 is not an administrative revocation or 

suspension over which DMV has any control.  It is a court order that DMV must follow and that 

only the court may alter. 

 Similarly, the DMV has no role in designing or implementing a payment plan under 

Virginia Code § 46.2-395(B).  Virginia Code § 19.2-354 directs the court to order a convicted 

person who cannot pay the full fines and costs within 30 days of sentencing to pay in deferred 

                                                 
84

 Va. Code § 46.2-395(C). 

85
 Id. 

86
 Va. Code § 46.2-395(E). 

87
 Va. Code § 46.2-389. 

88
 Va. Code § 18.2-271. 

89
 See, e.g., Commonwealth v. Ellett, 174 Va. 403, 415-16 (1939). 

Case 3:16-cv-00044-NKM-JCH   Document 10   Filed 10/03/16   Page 18 of 45   Pageid#: 184 
JA176

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 183 of 383



17 

 

payments.
90

  It further authorizes the court to delegate to the establishment and approval of 

individual payment agreements to the clerk.
91

  The clerk is required to give notice to a person on a 

payment plan that if he or she fails to make the required payments, his or her driver’s license may be 

suspended.
92

  The Court may also provide the option to discharge all or part of a fine or costs 

through community service.
93

   

The DMV is not involved in the payment process or decision to suspend at all.  Under the 

Code, the court forwards the limited information that a convicted person has not paid court fines or 

costs to the DMV in the form of a court order, and the DMV implements that order.  The 

Commissioner of the DMV does not have the authority or discretion to alter the court order or to 

refuse to carry it out.  For this reason, even if Plaintiffs have stated a claim upon which relief may 

be granted, the Commissioner of the DMV cannot provide that relief.  This lawsuit against him, 

therefore, should be dismissed. 

B. Court clerks are indispensable parties whose joinder is not feasible. 

Rule 12(b)(7) of the Federal Rules of Civil Procedure permits dismissal for failure to join 

an indispensable party under Rule 19.  The moving party bears the burden of demonstrating that 

“the person who is not joined is needed for a just adjudication.”
94

  In the Fourth Circuit, 

determining whether a party is necessary and indispensable is a two-step inquiry.
95

  First, courts 

must determine whether a party is necessary because of its relationship to the matter under 

                                                 
90

 Va. Code § 19.2-354(A). 

91
 Id.   

92
 Va. Code. § 19.2-354(D). 

93
 Va. Code § 19.2-354(C). 

94
 Graves v. Vitu, 5:12-cv-65, 2013 U.S. Dist. LEXIS 17140, *17-18 (W.D. Va. Feb. 7, 2013) 

(citing Am. Gen. Life, 429 F.3d at 92 (internal citations omitted)). 

95
 Id. (citing Owens—Illinois, Inc. v. Meade, 186 F.3d 435, 440 (4th Cir.1999)). 
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consideration.
96

  Second, if the party is necessary, the court must determine if the party can be 

joined.
97

  If the party cannot be joined, the court must determine whether the proceeding can 

continue without the party or whether the action must be dismissed.
98

  “While ‘[c]ourts are loath 

to dismiss cases based on nonjoinder of a party,’ dismissal is warranted ‘when the resulting 

defect cannot be remedied and prejudice or inefficiency will certainly result.’”
 99

  A decision to 

dismiss under Rule 19 is fact specific and should consider “the practical potential for prejudice to 

all parties, including those not before it.”
100

  The key inquiry is whether, if the action were to 

proceed, “could a decree be crafted in a way that protects the interests of the missing party and 

that still provides adequate relief to a successful litigant?”
101

  Because the various court clerks 

throughout the Commonwealth are not parties to this action, the Court cannot award the relief 

that Plaintiffs seek, and the complaint should fail for want of a proper Defendant.
102

   

Here, the gist of Plaintiffs’ complaint is that their driver’s licenses were suspended for 

failure to pay court fines and costs, without regard to their ability to pay those fees.  But the 

various court clerks in the Commonwealth are tasked with (1) providing notice of a license 

                                                 
96

 Id. 

97
 Id. 

98
 Id.; see also Fed. R. Civ. P. 19(b). 

99
 Id. 

100
 Id. (citations omitted). 

101
 Id. (quoting Teamsters Local Union No. 171 v. Keal Driveaway Co., 173 F.3d 915, 918 (4th 

Cir. 1999)). 

102
 The judges and courts issuing the orders imposing fines and costs may also be necessary 

parties to this action.  However, joinder of these entities is infeasible because they are entitled to 

judicial immunity and, therefore, cannot be sued in this forum. 
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suspension and (2) establishing individual payment plans, including community service options, 

based on ability to pay.
103

  Thus, the court clerks are necessary parties under Rule 19. 

The action should be dismissed because a judgment for Plaintiffs would prejudice the 

absent court clerks who are not present to defend their actions.
104

  This prejudice cannot be 

lessened by a narrow judgment because it is the courts and the court clerks who suspend licenses 

and implement payment plans, not the DMV.
105

  A judgment award for Plaintiffs, issued without 

the court clerks as parties, would be inadequate because it would not stop the courts from 

ordering licenses to be suspended or prompt the clerks to enact more lenient payment plans for 

individuals without the means to pay court fines and costs.
106

  Finally, if this action is dismissed, 

Plaintiffs have an adequate remedy in state court by challenging, at the time of conviction, the 

court orders imposing fines and costs.
107

   

It is not feasible to join all of the court clerks in the Commonwealth in this action.  First, 

the court clerks are likely entitled to various forms of immunity and defenses such as claim 

preclusion.  Moreover, Plaintiffs admit that each court system has a unique system for imposing 

fines and costs and the resultant driver’s license suspension for failure to pay.
108

  For instance, 

the Albemarle County General District Court gave Stinnie 90 days to pay in full the fines and 

costs imposed against him.
109

  That court requires a $10 fee for Stinnie to get a six month 

                                                 
103

 Va. Code § 19.2-354. 

104
 Fed. R. Civ. P. 19(b)(1). 

105
 Fed. R. Civ. P. 19(b)(2). 

106
 Fed. R. Civ. P. 19(b)(3). 

107
 See Section IV(D), infra (discussion concerning the Rooker-Feldman doctrine). 

108
 Compl. ¶ 302. 

109
 Compl. ¶ 98. 
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extension.
110

  Goochland General District Court does not allow payment plans for debts as old as 

Stinnie’s.
111

  Henrico General District Court requires Stinnie to pay 20 percent of the total 

amount he owes to receive 60 day extensions on the remaining balance.
112

  Chesterfield General 

District Court and Loudon County require a payment of 10 percent of the total for a 90 day 

extension.
113

  The Arlington Circuit Court, and Chesterfield Circuit Court and General District 

Court permit payment plans of at least $100 per month.
114

  Russo obtained a payment plan in 

Fairfax County requiring $50 per month.
115

   

Contrary to Plaintiffs’ assertion, therefore, the payment plans are not “one size fits all.”
116

  

Plaintiffs challenge, in essence, the perceived unfairness of the strict payment plans, lack of 

ability to pay analysis, and failure to provide community service options to avoid license 

suspension.  The DMV is not responsible for any of these issues. 

Further, some jurisdictions may employ plans that are acceptable to Plaintiffs.  For 

instance, the Circuit Court of the City of Norfolk’s Policy for the Collection of Unpaid Fines and 

Court Costs specifically “considers the specific financial conditions of a defendant when 

determining the conditions of a deferred or an installment payment plan.”
117

  The injunctive 

relief Plaintiffs seek would prevent the DMV from carrying out an order suspending a license 

                                                 
110

 Compl. ¶ 117. 

111
 Compl. ¶ 113. 

112
 Compl. ¶ 114. 

113
 Compl. ¶¶116, 248. 

114
 Compl. ¶¶ 139, 145, 244. 

115
 Compl. ¶ 241. 

116
 Compl. ¶ 41. 

117
 See Order of the Circuit Court of the City of Norfolk and Policy for the Collection of Unpaid 

Fines and Court Costs § 2(A)(3), attached as Exhibit A. 
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from the Norfolk Circuit Court even though that court’s payment policy does not violate 

individuals’ constitutional rights, even in Plaintiffs’ view. 

In sum, Plaintiffs appear to want the Commonwealth to adopt a uniform scheme across 

all courts in the state to impose fines and costs on individuals only in a way that they can afford 

to pay.
118

  But there is a longstanding divide between the state and localities in Virginia.  The 

Commonwealth cannot implement a statewide system on behalf of the local courts.  The 

Commissioner of the DMV, in particular, cannot do so. 

As a result, this case cannot proceed without having, as parties, the specific court clerks 

that Plaintiff alleges are violating Plaintiffs’ constitutional rights.  Because joinder of the clerks 

is infeasible, this matter should be dismissed under Rule 12(b)(7) and Rule 19 of the Federal 

Rules of Civil Procedure. 

C. The Commissioner of the DMV is entitled to Eleventh Amendment Immunity. 

The Eleventh Amendment to the U.S. Constitution bars suits against state officials in 

federal court seeking retrospective or compensatory relief.  The U.S. Supreme Court held, in Ex 

parte Young, that an exception to Eleventh Amendment permits suits against state officials that 

seek only prospective injunctive or declaratory relief.
119

  However, the Ex parte Young exception 

to Eleventh Amendment immunity applies only if the defendant state officer, by virtue of his 

office, has the authority to address the allegedly unconstitutional act.
120

  Accordingly, federal 

                                                 
118

 Compl. at 54 (requesting an injunction “until such time as the Commonwealth implements a 

system that complies with the United States Constitution”). 

119
 Ex parte Young, 209 U.S. 123 (1908). 

120
 Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 1341 (11th Cir. Ala. 1999). 
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courts have refused to apply Ex parte Young where the officer who is sued has no authority to 

enforce the challenged statute.
121

 

For this reason, “[t]he Fourth Circuit has read Ex parte Young to require “a ‘special 

relation’ between the state officer sued and the challenged statute to avoid the Eleventh 

Amendment’s bar.’”
122

  The special relation requirement ensures that any “injunction will be 

effective with respect to the underlying claim.”
123

 

Here, the Commissioner is entitled to immunity under the Eleventh Amendment
124

 

because he does not have a special relation to the state statute requiring courts to impose fines 

and costs upon convicted individuals or to order the suspension of those individuals’ driver’s 

licenses for failure to pay those fines and costs.  The DMV Commissioner has no role in 

developing payment plans, community service schemes, or the extent to which an individual’s 

ability to pay is considered by any of the various courts in the Commonwealth.  As a result, 

enjoining the DMV Commissioner from enforcing § 46.2-395 of the Code of Virginia would not 

effectively provide redress for Plaintiffs’ claims.  The Complaint, therefore, should be dismissed. 

D. Under the Rooker-Feldman doctrine, this Court lacks jurisdiction over Plaintiffs’ 

challenge to the constitutionality of Virginia’s license suspension statute. 

Because “a federal district court cannot entertain an original action alleging that a state 

court violated the Constitution by giving effect to an unconstitutional state statute,” this case 

                                                 
121

 Id. (citations omitted). 

122
 Harris v. McDonnell, 988 F. Supp. 2d 603, 606 (W.D. Va. 2013) (citing Waste Mgmt. 

Holdings, Inc. v. Gilmore, 252 F.3d 316, 331 (4th Cir. 2001)) 

123
 Id. at 607. 

124
 See McBride v. Virginia, 2:08-cv-367, 2008 U.S. Dist. LEXIS 112438 (E.D. Va. Sept. 23, 

2008) (dismissing a § 1983 challenge to Va. Code § 46.2-395 because the suit was barred by the 

Eleventh Amendment); Tinsley v. Virginia, 3:00-cv-670, 2001 U.S. Dist. LEXIS 25249, *9-15 

(E.D. Va. Feb. 15, 2001) (dismissing a § 1983 claim challenging a driver’s license suspension 

under Va. Code § 46.2-395 and holding that the Department of Motor Vehicles was entitled to 

immunity under the Eleventh Amendment). 
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should be dismissed under the Rooker-Feldman
125

 doctrine for lack of jurisdiction.
126

  The U.S. 

Supreme Court has held that “in a federal system it is important that state courts be given the first 

opportunity to consider the applicability of state statutes in light of constitutional challenge.”
127

  

But rather than challenge the court orders that imposed fines and costs in conjunction with their 

various convictions, Plaintiffs now seek an indirect appeal of an otherwise valid state court 

judgment, with which the Commissioner merely complied. 

“Under the Rooker-Feldman doctrine, a ‘party losing in state court is barred from seeking 

what in substance would be appellate review of the state judgment in a United States district 

court.’”
128

  The Fourth Circuit treats this doctrine “as jurisdictional,”
129

 reasoning that “Congress   

. . . vested the authority to review state court judgments in the Supreme Court alone,” and federal 

district courts are only empowered to exercise original—not appellate—jurisdiction.
130

  “The 

Rooker-Feldman doctrine, therefore, preserves a fundamental tenet in our system of federalism 

that, with the exception of habeas cases, appellate review of state court decisions occurs first 

within the state appellate system and then in the United States Supreme Court.”
131

  Accordingly, 

“[a] litigant may not circumvent these jurisdictional mandates by instituting a federal action 

                                                 
125

 See D.C. Ct. of Appeals v. Feldman, 460 U.S. 462 (1983); Rooker v. Fidelity Trust Co., 263 

U.S. 413 (1923).  

126
 Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 287 (2005) (citing Howlett v. 

Rose, 496 U.S. 356, 369-370, n. 16 (1990)). 

127
 Cardinale v. Louisiana, 394 U.S. 437, 439 (1969). 

128
 Am. Reliable Ins. Co. v. Stillwell, 336 F.3d 311, 316 (4th Cir. 2003) (quoting Johnson v. 

DeGrandy, 512 U.S. 997, 1005-06 (1994)). 

129
 Id.; see also Friedman’s, Inc. v. Dunlap, 290 F.3d 191, 196 (4th Cir. 2002); Plyler v. Moore, 

129 F.3d 728, 731 (4th Cir. 1997); Jordahl v. Democratic Party of Va., 122 F.3d 192, 197 n.5 

(4th Cir. 1997). 

130
  Brown & Root, Inc. v. Breckenridge, 211 F.3d 194, 198-99 (4th Cir. 2000). 

131
 Stillwell, 336 F.3d at 316. 
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which, although not styled as an appeal, ‘amounts to nothing more than an attempt to seek 

review of [the state court’s] decision by a lower federal court.’”
132

 

Also, a plaintiff “may not escape the jurisdictional bar of Rooker-Feldman by merely 

refashioning its attack on the state court judgments as a § 1983 claim.”
133

  And as the Fourth 

Circuit has emphasized, application of the doctrine does not turn upon “whether the state court 

judgment is presently subject to reversal or modification.”
134

  Rather, if, “‘in order to grant the 

federal plaintiff the relief sought, the federal court must determine that the [state] court judgment 

was erroneously entered or must take action that would render the judgment ineffectual,’ 

Rooker-Feldman is implicated.”
135

  “The key inquiry is not whether the state court ruled on the 

precise issue raised in federal court, but whether the ‘state court loser who files suit in federal 

court seeks redress for an injury caused by the state court decision itself.’”
136

  Thus, “[t]he 

Rooker-Feldman doctrine is in no way dependent upon the temporal procedural posture of the 

state court judgment, rather, the doctrine reinforces the important principle that review of state 

court decisions must be made to the state appellate courts, and eventually to the Supreme Court, 

not by federal district courts or courts of appeals.”
137

 

Here, Plaintiffs challenge, in federal court, many state court orders imposing fines and 

costs in conjunction with various criminal convictions, along with those courts’ corresponding 

payment policies.  This challenge constitutes, in essence, a request to vacate a specific portion of 

                                                 
132

 Id. (quoting Plyler, 129 F.3d at 733) (second alteration in original). 

133
 Jordahl, 122 F.3d at 202; see also Liedtke v. State Bar, 18 F.3d 315, 317 (5th Cir. 1994). 

134
 Jordahl, 122 F.3d at 202. 

135
 Id. (quoting Ernst v. City of Youth Servs., 108 F.3d 486, 491 (3d Cir. 1997) (alteration in 

original) (emphasis added). 

136
 Willner v. Frey, 243 F. App’x 744, 747 (4th Cir. 2007) (quoting Davani v. VDOT, 434 F.3d 

712, 718 (4th Cir. 2005)).   

137
 Jordahl, 122 F.3d at 202. 
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an existing and presumptively valid state court order of conviction.  To give Plaintiffs the relief 

they seek, this Court would have to “undo” those portions of the Plaintiffs’ finalized criminal 

sentences.  And for this reason, the procedural bar of Rooker-Feldman is implicated.   

The Fourth Circuit encountered an analogous situation in Smalley v. Shapiro & Burson, 

LLP.  There, the appellants were members of a putative plaintiff class who sought to challenge, 

in federal court, the legal fees imposed upon them in connection with state-court foreclosure 

proceedings.  Specifically, the appellants claimed that the legal fees ratified by the state court 

violated various federal statutes, including the civil rights act.  The federal district court 

dismissed the complaint, and, on appeal, the Fourth Circuit affirmed, reasoning that Rooker-

Feldman applied, and the district court lacked jurisdiction.  Specifically, the Fourth Circuit found 

that, “[a]lthough Appellants do not seek to ‘undo’ the state court judgment foreclosing on their 

homes, permitting their case to go forward would, in essence, hold that the state court judgments 

which affirmed the legal fees and commissions . . . [were] in error.”
138

  That is, “[b]y affirming 

the foreclosures, the [] state court necessarily passed judgment on the amount of attorneys’ fees 

and commissions,” and “[p]ermitting this action to proceed would necessarily invite the district 

court to review and reject[] those judgments.”
139

  Similarly, the U.S. District Court for the 

Eastern District of Virginia stated that a plaintiff challenging the suspension of his driver’s 

license as a collateral consequence of a non-traffic related drug offense was “prohibited from 

using this forum in an attempt to collaterally attack his drug conviction.”
140

 

                                                 
138

 Smalley v. Shapiro & Burson, LLP, 526 F. App’x 231, 236 (4th Cir. 2013).   

139
 Id. at 237. 

140
 Mobley v. City of Chesapeake, 2:06-cv-139, 2006 U.S. Dist. LEXIS 95998, at *25 (E.D. Va. 

Aug. 30, 2006). 
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Here, too, Plaintiffs seek to invalidate state court orders that passed judgment on the 

amount of court fines and costs imposed on Plaintiffs.  Yet, as the Supreme Court has 

recognized, “[f]ederal post-trial intervention, in a fashion designed to annul the results of a state 

trial, [] deprives the States of a function which quite legitimately is left to them, that of 

overseeing trial court dispositions of constitutional issues which arise in civil litigation over 

which they have jurisdiction.”
141

  And a state judicial system would not be “fairly accorded the 

opportunity to resolve federal issues arising in its courts if a federal district court were permitted 

to substitute itself for the State’s appellate courts.”
142

 

For these reasons, this Court should reject Plaintiffs’ attempt to circumvent state-court 

review of Virginia’s license suspension statute through this de facto appellate challenge to their 

underlying state court decisions.  Defendants therefore request that this Court dismiss the 

complaint in accordance with Rule 12(b)(1), under the Rooker-Feldman doctrine, for lack of 

jurisdiction.
143

 

E. The claims for declaratory relief by Plaintiffs Stinnie, Moore, and Russo are 

barred by the statute of limitations. 

Plaintiffs seek a declaratory judgment that the suspension of their driver’s licenses 

violated their constitutional rights.
144

  Such a judgment would invalidate the state court orders 

requiring payment of fines and costs and the corresponding orders to suspend Plaintiffs’ driver’s 

licenses.  The indirect nature of the challenge does not excuse Plaintiffs from complying with the 

appropriate limitations period for contesting those underlying orders.  Here, the appropriate 

                                                 
141

 Huffman v. Pursue, Ltd., 420 U.S. 592, 609 (1975).   

142
 Id.     

143
 Cf. Younger v. Harris, 401 U.S. 37, 44-45 (1971) (“[T]he National Government, anxious 

though it may be to vindicate and protect federal rights and federal interests, always endeavors to 

do so in ways that will not unduly interfere with the legitimate activities of the States.”). 

144
 See Compl. at 53. 
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limitations period is two years.  Because three of these four plaintiffs’ licenses were suspended 

more than two years prior to the filing of this suit, their request for declaratory judgment is 

barred by the statute of limitations. 

The Federal Declaratory Judgment Act provides that, “[i]n a case of actual controversy 

within its jurisdiction . . . any court of the United States, upon the filing of an appropriate 

pleading, may declare the rights and other legal relations of any interested party seeking such 

declaration . . . .”
145

  The Declaratory Judgment Act does not provide an independent 

jurisdictional basis for a federal action – rather, it simply supplies an additional remedy.
146

  For 

this reason, and because “[t]he Federal Declaratory Judgment act contains no statute of 

limitations,”
147

 the applicable limitations period for a suit seeking declaratory relief is 

determined by “the basic nature of the suit in which the issues involved would have been 

litigated if the Declaratory Judgment Act had not been adopted.”
148

 

Here, Plaintiffs are seeking redress for alleged violations of their federal constitutional 

rights, and they have filed suit under 42 U.S.C. § 1983.  For this reason, the statute of limitations 

governing their suit under 42 U.S.C. § 1983 also applies to their claims for declaratory relief. 

When an inmate files suit under 42 U.S.C. § 1983, the governing statute of limitations is 

borrowed from state law.
149

  For cases arising out of Virginia, federal courts borrow the two-year 

                                                 
145

 28 U.S.C. § 2201. 

146
 See, e.g., City Nat’l Bank v. Edminsten, 681 F.2d 942, 945 n.6 (4th Cir. 1982) (“[I]t is clear 

that § 2201 is remedial only, and is not itself a basis for federal subject matter jurisdiction.”). 

147
 Ace Prop. & Cas. Ins. Co. v. Sup. Boiler Works, Inc., 504 F. Supp. 2d 1154, 1159-60 (D. Kan. 

2007). 

148
 118 East 60

th
 Owners, Inc. v. Bonner Props., Inc., 677 F.2d 200, 202 (2d Cir. 1982). 

149
 See Owens v. Okure, 488 U.S. 235, 239 (1989); Wilson v. Garcia, 471 U.S. 261, 266-69 

(1985); Nasim v. Warden, 64 F.3d 951, 955 (4th Cir. 1995).   
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statute of limitations for personal injury actions, codified at Virginia Code § 8.01-243(A).
150

  

Accordingly, for a § 1983 action arising out of Virginia to be timely, it must be filed within two 

years after the cause of action accrues. 

Although “the limitation period is borrowed from state law, the question of when a cause 

of action accrues under 42 U.S.C. § 1983 remains one of federal law.”
151

  And, “[u]nder federal 

law a cause of action accrues when the plaintiff possesses sufficient facts about the harm done to 

him that reasonable inquiry will reveal his cause of action.”
152

  For these Plaintiffs, the cause of 

action accrued when they received notice that their driver’s license was suspended.
153

 

Stinnie, for example, became aware that his driver’s license was suspended—at the 

latest—on May 27, 2013, when he was stopped while driving without a license seven days after 

his license had been suspended.
154

  Because this Complaint was filed more than three years 

later—on July 6, 2016—Stinnie’s claims are time barred.   

                                                 
150

 See Shelton v. Angelone, 148 F. Supp. 2d 670, 677 (W.D. Va. 2001); see also Banks v. 

Fowlkes, 1:13-cv-926, 2014 U.S. Dist. LEXIS 163621, at *7-8 (E.D. Va. Nov. 20, 2014); Davis 

v. Williams, 94-1940, 1996 U.S. App. LEXIS 6242, at *2 (4th Cir. Apr. 3, 1996) (unpublished) 

(holding that driver’s license suspensions are subject to a two year statute of limitations when 

challenged under 42 U.S.C. § 1983). 

151
 Nasim, 64 F.3d at 955.   

152
 Id.   

153
 For purposes of this Motion to Dismiss, Defendant employs, as the notice date, the date that 

each Plaintiff was stopped and charged for driving with a suspended license.  Practically, 

however, defendants are required to receive notice, in connection with their underlying 

conviction, that their license may be suspended for failure to pay fines and costs.  Under § Va. 

Code § 46.2-395(C), the clerk of the court provides that an individual’s driver’s license is 

suspended. See also Compl. ¶ 259 (noting that upon conviction of a criminal offense, court clerks 

issue a statement of “all the expenses” incident to an individual’s prosecution), Compl. ¶ 275 

(noting that, at the time of trial, court clerks provide individuals with forms indicating that 

nonpayment of costs and fines will result in the suspension of the individual’s driver license). 

154
 Compl. ¶¶ 66, 68. 
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Moore and Russo’s claims are similarly time-barred.
155

  According to the Complaint, 

Moore’s license was suspended in 2002.
156

  After living out of state, she returned to Virginia in 

2010 and learned that her driver’s license was suspended in the Commonwealth.
157

  Even if she 

did not know that her license was suspended for failure to pay court costs in 2002, Moore was 

aware of the suspension, at least, by 2010.  Likewise, Russo’s license was first suspended in 

2006 and was not reinstated.
158

  Even if Russo was not aware that his license was suspended until 

July 30, 2013—the date of offense, in the complaint,
 159

 corresponding to his first conviction for 

driving with a suspended license—his claim was filed nearly one year after the statute of 

limitations expired. 

Despite additional convictions for driving with a suspended license or the alleged 

ongoing violation of a suspended license, these Plaintiffs’ causes of action accrued when they 

learned that their licenses were first suspended.
160

  The law does not permit them to delay 

bringing a claim for which they have notice.
161

 

Because Plaintiffs brought their request for declaratory relief more than two years after 

they learned that their driver’s licenses had been suspended, their claims under the Declaratory 

                                                 
155

 Taylor’s claims are timely because his current cause of action accrued when his license was 

suspended after reinstatement on August 8, 2014.  Compl. ¶¶ 168, 174. 

156
 Compl. ¶ 129. 

157
 Compl. ¶¶ 126, 129. 

158
 Compl. ¶¶ 224, 227. 

159
 Compl. ¶ 229. 

160
 Nasim, 64 F.3d at 955 (“Under federal law a cause of action accrues when the plaintiff 

possesses sufficient facts about the harm done to him that reasonable inquiry will reveal his 

cause of action.”). 

161
 Plaintiffs’ claim for equitable relief may also be barred by the doctrine of latches.  Costello v. 

U.S., 365 U.S. 265, 282 (1961) (“Latches requires proof of (1) lack of diligence by the party 

against whom the defense is asserted, and (2) prejudice to the party asserting the defense.”). 
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Judgment Act are barred by the statute of limitations.
162

  Accordingly, Defendants request that 

the claims for declaratory relief as to Plaintiffs Stinnie, Moore, and Russo be dismissed as time-

barred. 

V. Substantively, Plaintiffs fail to a state claim upon which relief may be granted. 

Procedural bars aside, Plaintiffs have not stated a plausible challenge to the constitutional 

validity of the Virginia statutes governing the suspension of drivers’ license for nonpayment of 

fines and costs.  At the outset, all legislation is presumed to be constitutional, and, therefore, the 

party attacking the legislation has the burden of proving that it is unconstitutional.
163

  Moreover, 

any reasonable doubt whether a statute is constitutional shall be resolved in favor of its validity, 

and courts will declare a statute invalid only if it is plainly repugnant to some constitutional 

provision.
164

  For the reasons that follow, Plaintiffs’ allegations do not set forth sufficient 

grounds for striking down the applicable Virginia statutes. 

A. Count Two: Plaintiffs’ procedural due process claim fails to state a claim upon 

which relief may be granted. 

In Count Two, Plaintiffs claim that Defendant’s suspension of Plaintiffs’ driver’s licenses 

for their failure and inability to pay court costs and fines deprives them of a constitutionally-

protected interest in their ability to drive,
165

 and that this deprivation occurred without notice
166

 

                                                 
162

 See, e.g., Lawrence v. Cooper, 298 F. App’x 884 (4th Cir. 2010) (per curiam) (affirming 

district court judgment that claims for declaratory relief were barred by the statute of limitations 

where the litigant challenged entry of a court order on constitutional grounds, reasoning that the 

claim accrued when the state court order was filed, but the complaint was not filed until after the 

applicable § 1983 statute of limitations had expired).   

163
 Riddleberger v. Chesapeake Railway, 229 Va. 213, 215 (1985). 

164
 Blue Cross v. Commonwealth, 221 Va. 349, 358 (1980). 

165
 Compl. ¶ 410. 

166
 Compl. ¶ 414. 
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or a hearing or review of their ability to pay.
167

  As discussed previously, the Commissioner is 

not the state official statutorily tasked with providing a notice or a payment plan tailored to an 

individual’s ability to pay.  But even if the Commissioner were the correct defendant, Plaintiffs 

have failed to allege a plausible claim to relief. 

The Due Process clause applies when governmental action deprives a person of a 

legitimate liberty or property interest.
168

  The first step in analyzing a procedural due process 

claim is to identify whether the alleged conduct affects a protected interest.
169

  “Protected . . . 

interests ‘may arise from two sources—the Due Process Clause itself and the laws of the 

States.’”
170

  If, and only if, a protected interest has been established, is it necessary to determine 

whether a plaintiff has been deprived of that interest, and, if so, “whether the procedures 

attendant upon that deprivation were constitutionally sufficient.”
171

   

 First, the Commissioner recognizes that the United States Supreme Court has held that 

“[s]uspension of issued licenses [] involves state action that adjudicates important interests of the 

licensees,” which “are not to be taken away without that procedural due process required by the 

Fourteenth Amendment.”
172

 However, even assuming Plaintiffs possess an interest protected by 

the Due Process Clause, the state procedures established in Virginia Code § 46.2-395 are 

sufficient to safeguard that interest.  At its core, procedural due process requires fair notice and 

                                                 
167

 Compl. ¶¶ 415-16. 

168
 Bd. of Regents v. Roth, 408 U.S. 564 (1972). 

169
 See id.; see also Beverati v. Smith, 120 F.3d 500, 502 (4th Cir. 1997). 

170
 Ky. Dep’t of Corrections v. Thompson, 490 U.S. 454, 460 (1989) (quoting Hewitt v. Helms, 

459 U.S. 460, 466 (1983)). 

171
 Id. at 460 (citing Hewitt, 459 U.S. at 472). 

172
 Bell v. Burson, 402 U.S. 535, 539 (1971).  However, the Commissioner notes that Virginia 

law expressly conditions an individual’s ability to drive on multiple prerequisites—including 

implied consent to having a license suspended for nonpayment of fees and costs.  Va. Code § 

46.2-395(A). 
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an opportunity to be heard.
173

  Beyond those threshold requirements, though, due process is 

“flexible and calls for such procedural protections as the particular situation demands.”
174

   

Under the Virginia statute, the clerk of the court provides notice to the person whose 

license is suspended, stating that the suspension will become effective 30 days from the date of 

the conviction if the applicable fines and costs are not paid before that date.
175

  The 

Commissioner does not provide notice because he is not the entity ordering the license 

suspended.  Virginia courts have held that the notice mailed by the court is sufficient.
176

   

Although the Fourth Circuit has held that a hearing is not required by Virginia Code 

section 46.2-395,
177

 Plaintiffs have several opportunities to be heard concerning their license 

suspension.  Primarily, they may appeal the conviction that imposes those court fines and costs.  

Additionally, the courts may collect deferred payments or establish individual payment 

agreements based on an individual’s ability to pay.
178

  And perhaps even more importantly, 

Virginia Code § 19.2-358(C) provides that, if a criminal defendant, post-conviction, has failed to 

pay fines and costs assessed in connection with a court proceeding, and if he establishes (in the 

context of a show cause hearing) that he has made “a good faith effort to obtain the necessary 

                                                 
173

 Mathews v. Eldridge, 424 U.S. 319, 333 (1976); see also Snider Int’l Corp. v. Town of Forest 

Heights, 739 F.3d 140, 146 (4th Cir. 2014).   

174
 Morrissey v. Brewer, 408 U.S. 471, 481 (1972).   

175
 Va. Code § 46.2-395(C). 

176
 Morrisette v. Commonwealth, 1648-99-1, 2000 Va. App. LEXIS 582, at *5-6 (Aug. 8, 2000) 

(unpublished). 

177
 Davis v. Williams, 94-1940, 1996 U.S. App. LEXIS 6242, *2 (4th Cir. Va. Apr. 3, 1996) 

(unpublished). 

178
 Va. Code § 19.2-354(A). 
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funds for payment,” the sentencing court is statutorily-authorized to “reduc[e] the amount due” 

or even “remit[] the unpaid portion in whole or in part.”
 179

   

Thus, under the applicable Virginia statutes, individuals are given notice and have an 

opportunity to be heard by using the available deferred payment schemes or by appealing their 

conviction.  They may also apply for the court to authorize a restricted license.
180

  Moreover, if 

they are brought back before the court for failure to pay fines and costs, the sentencing court has 

the authority to forgive the debt.  These statutory safeguards are more than sufficient to satisfy 

the requirements of procedural due process.   

In addition, Plaintiffs’ finalized convictions, which impose the challenged fines and costs, 

self-supply any procedural due process required for the imposition of collateral consequences to 

those convictions, including the levying of fines and costs.  In a similar context, the United 

States Supreme Court has held that procedural due process is not implicated by a defendant’s 

automatic placement on a sex offender registry where that placement turns “on an offender’s 

conviction alone—a fact that a convicted offender has already had a procedurally safeguarded 

opportunity to contest.”
181

  Here, too, the due process that is provided in connection with these 

Plaintiffs’ underlying criminal and traffic convictions afford them all the process that is due.  For 

this reason, suspending an individual’s driving privileges for nonpayment of fines and costs 

                                                 
179

 Va. Code § 19.2-358(C) (emphasis added). 

180
 Va. Code § 46.2-395(E). 

181
 Conn. Dep’t of Pub. Safety v. Doe, 538 U.S. 1, 7 (2003); see also Doe v. VSP, 713 F.3d 745, 

759 n.13 (4th Cir. 2013) (procedural due process not implicated by automatic placement on the 

Virginia sex offender registry because the plaintiff “has been afforded due process in the form of 

a trial for her underlying offense”); Vanderwall v. Commonwealth of Va., 1:05-cv-1341, 2006 

U.S. Dist. LEXIS 96149, at *19 (E.D. Va. Aug. 9, 2006) (holding that plaintiff “was provided 

with all required due process during his criminal conviction” and that no additional process was 

required for the collateral consequence of plaintiff’s inclusion on the sex offender registry). 
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imposed in connection with a presumptively valid state conviction does not implicate procedural 

due process concerns. 

Also of note, the Fourth Circuit has held that where a § 1983 litigant possesses state court 

remedies that would enable him to mount a pre- or post-deprivation challenge, the litigant’s 

failure to utilize those remedies “is fatal” to a procedural due process claim.
182

  That is, if the 

litigant “has had, and continues to have, notice and an opportunity to be heard” in the state 

courts, “he cannot plausibly claim that [the state’s] procedures are unfair when he has not tried to 

avail himself of them.”
183

  Here, because Plaintiffs have not attempted to utilize any existing 

statutory safeguard—such as a direct appeal or collateral challenge to the imposition of the fines 

and costs—they are barred in this forum from mounting a procedural due process challenge. 

Because any deprivation of a protected interest only issues after notice and an 

opportunity to be heard, Plaintiffs have not stated a plausible claim that the suspension of their 

drivers’ licenses, following violation of a court order, violates the federal Due Process Clause. 

B. Counts One and Four: The Virginia statute is rationally related to a legitimate 

government interest. 

In Counts One and Four, Plaintiffs bring due process claims alleging that their due 

process rights have been violated because the Commissioner’s suspension of Plaintiffs’ driver’s 

licenses for their failure and inability to pay court costs and fines does not “comport with 

principles of due process and fundamental fairness”
184

 and “is not rationally related to any 

legitimate governmental objective.”
185

  Although Plaintiffs do not refer to notice or hearings in 

Counts One and Four, they appear to assert that Virginia’s license suspension statute violates 

                                                 
182

 Mora v. City of Gaithersburg, 519 F.3d 216, 230 (4th Cir. 2008). 

183
 Id.   

184
 Compl. ¶ 401. 

185
 Compl. ¶ 432. 
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their rights under the Due Process Clause because it is not rationally related to any legitimate 

government interest. 

Although a license to operate a motor vehicle, once granted, is generally deemed a 

property interest that cannot be revoked without due process, it is not a fundamental right 

protected by the Constitution.
186

  Rather, driving is a conditional privilege which may be 

suspended or revoked under the police power of the states.
187

  Therefore, due process 

requirements are satisfied if, under rational basis analysis, the challenged law has a reasonable 

relation to a proper purpose and is neither arbitrary nor discriminatory.
188

 

Decisions concerning similar statutes in other states are instructive in this matter.  In City 

of Milwaukee v. Kilgore, the Supreme Court of Wisconsin held that the statute permitting 

driver’s license suspensions for individuals who failed to pay fines imposed for non-traffic-

related municipal ordinance violations was rationally related to the state’s legitimate interest in 

securing compliance with court orders.
189

  Similarly, a Texas Court of Appeals held that a trial 

court’s revocation of a father’s driver’s license was rationally related to the state’s interest in 

enforcing the payment of child support arrearages.
190

  Contrast these holdings with the Supreme 

Court of Illinois’s decision that suspending driver’s licenses of sex offenders purely on the basis 

of their specific non-traffic related offense was not a reasonable means of ensuring that the roads 

were free of unsafe drivers.
191

   

                                                 
186

 Burson, 402 U.S. at 539; Ellett, 174 Va. at 414. 

187
 Ellett, 174 Va. at 414. 

188
 Walton v. Commonwealth, 24 Va. App. 757 (1997) (citing Duke v. County of Pulaski, 219 Va. 

428, 438 (1978)). 

189
 City of Milwakee v. Kilgore, 193 Wis. 2d 168 (1995). 

190
 In the Interest of M.E.G., 13-01-117-CV, 2002 Tex. App. LEXIS 1948, at *5 (Mar. 14, 2002). 

191
 People v. Linder, 127 Ill. 2d 174, 182-83 (1989); Cf. Walton, 24 Va. App. at 761 (holding that 
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Plaintiff’s claims are analogous to the former cases.  The Virginia statute revokes driver’s 

licenses in an effort to compel future compliance with a court order.  Unlike the statute struck 

down by the Illinois Supreme Court, the Virginia statute does not revoke driver’s licenses as 

punishment for past offenses.  Accordingly, Virginia Code § 46.2-395 is rationally related to a 

legitimate government interest and does not violate Plaintiffs’ due process rights.   

C. Counts Three and Five: Plaintiffs’ Equal Protection allegations fail to state a 

claim upon which relief may be granted. 

In Counts Three and Five, Plaintiffs allege that their equal protection rights have been 

violated because Defendant’s suspension of Plaintiffs’ driver’s licenses violates fundamental 

principle of “equal justice,”
192

 punishes poverty,
193

 and uses collection efforts that are not 

available to private creditors.
194

 

“To succeed on an equal protection claim, a plaintiff must first demonstrate that he has 

been treated differently from others with whom he is similarly situated and that the unequal 

treatment was the result of intentional or purposeful discrimination.”
195

  “Once this showing is 

                                                                                                                                                             

mandatory suspension of driver’s licenses for drug offenders is rationally related to the state’s 

interest in prohibiting individuals who possess illegal substances from operating motor vehicles 

while under the influence of those substances and from transporting those substances in motor 

vehicles even where the drug offense did not relate to or involve the use of a motor vehicle); 

Mobley v. City of Chesapeake, 2:06-cv-139, 2006 U.S. Dist. LEXIS 95998, at *29 (E.D. Va. 

Aug. 30, 2006) (upholding suspension of driver’s license as collateral consequence of drug 

conviction, stating that “plaintiff was afforded the right to a jury trial on his underlying drug 

crime and the Virginia Code afforded plaintiff notice that if convicted of such crime his 

commercial license would be forfeited for a period of six months”). 

192
 Compl. ¶ 425. 

193
 Compl. ¶ 420. 

194
 Compl. ¶ 447. 

195
 Morrison v. Garraghty, 239 F.3d 648, 654 (4th Cir. 2001).   
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made, the court proceeds to determine whether the disparity in treatment can be justified under 

the requisite level of scrutiny.”
196

   

Here, Plaintiffs have not alleged that they are treated differently from other, similarly-

situated individuals.  “Generally, in determining whether persons are similarly situated for equal 

protection purposes, a court must examine all relevant factors.”
197

  The thrust of the inquiry is 

whether the plaintiff can “identify persons materially identical to him or her who ha[ve] received 

different treatment.”
198

  To pass the similarly-situated threshold, “the ‘evidence must show a 

high degree of similarity’”
199

—that is, “‘apples should be compared to apples.’”
200

 

Plaintiffs cannot show that they are treated differently than individuals who engage in 

identical conduct.  Under Virginia’s statutory scheme, any individual who fails to pay court-

imposed fines and costs will have his driver’s license suspended, regardless of income, race, 

gender, nationality, or other trait.  For this reason, Virginia’s statutes do not provide dissimilar 

treatment to equally-situated individuals.  And absent dissimilar treatment, the equal protection 

clause is not implicated. 

For example, to the extent that Plaintiffs allege that they are treated differently that non-

indigent defendants because non-indigent defendants pay their fines and costs, Plaintiffs are not 

similarly situated to individuals who actually comply with their underlying court order and 

discharge their debt.  One group of individuals has complied with the court order, and the other 

                                                 
196

 Id.; see also Sylvia Dev. Corp. v. Calvert Cty., 48 F.3d 810, 818-19 (4th Cir. 1995).   

197
 United States v. Olvis, 97 F.3d 739, 744 (4th Cir. 1996). 

198 
Kolbe v. Hogan, 813 F.3d 160, 185 (4th Cir. 2016) (Agee, J., concurring). 

199 
Id. (quoting LaBella Winnetka, Inc. v. Village of Winnetka, 628 F.3d 937, 942 (7th Cir. 2010). 

200
 Id. (quoting Barrington Cove Ltd. P’ship v. R.I. Hous. & Mortg. Fin. Corp., 246 F.3d 1, 8 (1st 

Cir. 2001). 
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group of individuals has not.  Comparing Plaintiffs to non-indigent defendants who have paid 

their fines and costs is, therefore, not an “apples to apples” comparison.   

A court’s treatment of individuals who owe post-conviction fines and costs is premised 

only on whether the individuals pays the fees imposed, not on whether the individual is indigent.  

As a result, Plaintiffs have not stated a plausible claim that they are being treated differently than 

similarly-situated individuals.  Absent unequal treatment, Plaintiffs’ equal protection claim fails. 

Further, Plaintiffs have failed to allege that any difference in treatment is a result of 

intentional or purposeful discrimination.  In order to state an equal protection claim, Plaintiffs 

must set forth “specific, non-conclusory factual allegations that establish improper motive.”
201

 

They have not done so here.  The complaint does not allege any specific intent on the part the 

Commissioner to target indigent individuals who owe courts fines and costs resulting from a 

conviction.  Rather, Plaintiffs state that the DMV’s suspension of driver’s licenses when the 

court so orders is “automatic and mandatory upon default, without inquiry into the reasons for 

nonpayment, or consideration of the debtor's financial circumstances.”
202

  Thus, Plaintiffs’ 

allegation is insufficient to state a claim of purposeful discrimination.  Because the complaint 

does not allege intentional or purposeful discrimination, Plaintiffs have not stated a plausible 

equal protection violation. 

Finally, even if Plaintiffs are considered to have alleged unequal treatment and 

intentional discrimination, the facts, as alleged, affirmatively show that any difference in 

treatment between Plaintiffs and other individuals would survive rational-basis review.  “[W]hen 

a state regulation or policy is challenged under the Equal Protection Clause, unless it involves a 

fundamental right or a suspect class, it is presumed to be valid and will be sustained ‘if there is a 

                                                 
201

 Williams v. Hansen, 326 F.3d 569, 584 (4th Cir. 2003).   

202
 Compl. ¶ 4; see also Compl. ¶¶ 29, 285, 291, 403-05, 412, 422. 
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rational relationship between the disparity of treatment and some legitimate governmental 

purpose.’”
203

  Because Plaintiffs’ allegations do not implicate a fundamental right,
204

 and 

because indigent individuals are not a suspect class,
205

 the license suspension statute need only 

survive rational-basis review.  The relevant inquiry, therefore, is whether any unequal treatment 

“has a fair and substantial relation to the object of the [classification].”
206

  

Here, when licenses are suspended following traffic related convictions—as three of the 

four Plaintiffs’ licenses were
207

—one legitimate governmental purpose is highway safety.  But 

the government has additional reasons to suspend driver’s licenses for failure to pay court fines 

and costs:  to assist the courts in enforcing their orders.  Virginia Code section 46.2-395 serves as 

a motivation for prompt payment and provides the government with a method to compel 

compliance with its conviction orders beyond imposing a jail term.  In this way, it helps the court 

collect the fines and costs that it is statutorily permitted—and often required—to impose, without 

increasing the already high burden on local jail facilities. 

In sum, Plaintiffs have not pled sufficient facts to satisfy each requirement of an equal 

protection claim.  They have not alleged unequal treatment between similarly-situated 

individuals, nor have they alleged intentional discrimination.  And, to the extent that the license 

suspension statute disadvantages indigent individuals, the purpose of that classification is 

                                                 
203

 Veney v. Wyche, 293 F.3d at 731 (quoting Heller v. Doe, 509 U.S. 312, 319-320 (1993)).   

204
 Although Plaintiffs point to a “fundamental principle of ‘equal justice’,” the Complaint does 

not implicate a fundamental right, for the purposes of an equal protection analysis.  Burson, 402 

U.S. at 539; Ellett, 174 Va. at 414. 

205
 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 29 (1973) (stating that “wealth 

discrimination alone” does not “provide[] an adequate basis for invoking strict scrutiny”). 

206
 Evans v. Thompson, 881 F.2d 117, 121 (4th Cir. 1989).   

207
 Ms. Moore is the only Plaintiff whose driver’s license was suspended for a non-traffic related 

offense, grand larceny.  Compl. ¶ 121.  
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reasonably-related to legitimate governmental objectives.  The Commissioner, therefore, requests 

that the equal protection claims be dismissed for failure to state a plausible claim to relief. 

CONCLUSION 

Almost a century ago, the United States Supreme Court recognized that “no injunction 

ought to issue against officers of a State clothed with authority to enforce the law in question, 

unless in a case reasonably free from doubt and when necessary to prevent great and irreparable 

injury.”
208

  This is not such a case.  Although Plaintiffs have set forth what could be described as 

a persuasive argument that courts should give indigent criminal defendants greater latitude with 

respect to the imposition or repayment of fines and costs, what they have presented is, at its 

heart, a policy argument—and this is not a policy-making forum.  It is a court of law, and it is 

legal standards that govern whether this case must rise or fall.  And by every legal standard that 

could conceivably be applied, their suit fails. 

Because Plaintiffs’ suit is procedurally-barred, and because, substantively, they have 

failed to state a plausible claim to relief, Defendant respectfully requests that this Court GRANT 

his motion to dismiss. 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Nancy Hull Davidson, VSB # 85536 

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

                                                 
208

 Mass. State Grange v. Benton, 272 U.S. 525, 527 (1926); see also Fenner v. Boykin, 271 U.S. 

240, 243 (1926) (noting that federal injunctions against state law enforcement should be issued 

only “under extraordinary circumstances where the danger of irreparable loss is both great and 

immediate”). 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

__________________________________________ 
       ) 
DAMIAN STINNIE,      ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR,      ) 
NEIL RUSSO,      ) 
       ) 
Individually, and on behalf of all others  ) 
similarly situated,     ) 
       ) 
 Plaintiffs,     ) 
       ) 
  v.     ) 
       )  Civ. No.  3:16-cv-44 
RICHARD D.  HOLCOMB,    ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES,     ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 

MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION TO DISMISS 
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INTRODUCTION 

Nearly one million Virginians are currently without a driver’s license because of 

unpaid court costs and fines.  This equates to roughly 1 in 6 drivers in the 

Commonwealth who cannot legally drive to work, medical appointments, the grocery 

store, or anywhere else.  Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and 

Neil Russo represent a class of persons whose licenses were suspended by Defendant 

automatically—without notice, without a hearing, and without consideration of their 

inability to pay—when they failed to meet their payment deadlines.  These Plaintiffs, and 

thousands of others like them, lost their licenses for the simple reason that they could not 

afford the costs and fines imposed on them.1  They allege that punishing them for their 

poverty offends the Fourteenth Amendment guarantees of due process and equal 

protection under the law. 

The Virginia license-for-payment scheme violates the Constitution in at least five 

ways.  First, it violates due process and fundamental fairness by setting up a justice 

system that punishes those who owe money to the state for sheer inability to pay.  

Second, it strips Plaintiffs of a constitutionally protected property interest—their driver’s 

licenses—without the guaranteed safeguards of notice and a hearing.  Third, it violates 

equal protection by treating those who are willing but unable to pay more harshly than 

those who are willing and able to pay, when the only difference between them is the 

1 Defendant characterizes Plaintiffs as “unable or unwilling to meet the financial obligations 
imposed upon them.”  Defendant’s Memorandum in Support of Motion to Dismiss, ECF No. 10 
(“Mot.”) at 1.  To the contrary, Plaintiffs represent a class of persons willing but unable to pay 
the court debt that has been imposed upon them.  Compl. ¶ 44.  One of Plaintiffs’ major 
contentions is that they are unfairly and unconstitutionally punished as though they were 
unwilling to pay, rather than unable to pay.  Defendant’s brief repeats—and underscores—the 
Commonwealth’s indifference to this distinction. 
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amount of money they have.  Fourth, suspending licenses for court debt fails even the 

most minimum constitutional standards because it is not rationally related to legitimate 

state interests—indeed, by siphoning away law enforcement resources and preventing 

debtors from earning a living, it undermines the state’s asserted interests in advancing 

highway safety and prompting repayment.  Finally, the license-for-payment scheme 

subjects Plaintiffs to harsher collection practices than those for civil debtors, in violation 

of equal protection. 

Defendant argues that each of these allegations should be dismissed.  In doing so, 

Defendant replicates the indifference to due process and equal protection embodied in the 

license-for-payment scheme.  As Defendant acknowledges, a driver’s license is a 

constitutionally protected property interest.  Defendant’s Memorandum in Support of 

Motion to Dismiss, ECF No. 10 (“Mot.”) at 31.  Deprivation of such an interest requires 

notice and a hearing.  There is no exception for license suspensions for failure to pay 

court debt.  Yet Defendant routinely and automatically suspends driver’s licenses for 

unpaid debt, with no notice or hearing.  This is in flagrant violation of due process. 

The Supreme Court has held that states may only punish willful non-compliance 

with a court order to pay monetary penalties, and that schemes punishing people who are 

unable to pay violate the Due Process and Equal Protection Clauses of the Fourteenth 

Amendment.  Bearden v. Georgia, 461 U.S. 660, 668 (1983).  The Virginia license-for-

payment system is just such a scheme.  By its own terms, Virginia law is indifferent to 

the crucial distinction between “failure” and “refusal” to pay.  Deprivation occurs 

automatically upon a driver’s “fail[ure] or refus[al]” to pay court debt.  Va. Code § 46.2-

395(B). 

Case 3:16-cv-00044-NKM-JCH   Document 21   Filed 11/03/16   Page 10 of 58   Pageid#: 260 
JA217

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 224 of 383



Defendant’s procedural claims are unavailing.  Their common theme is to attempt 

to recast this Complaint as an attack on court procedures and the court orders imposing 

fines and costs.  That is not the Complaint Plaintiffs filed.  The Plaintiffs are not 

challenging their convictions, sentences, or the court’s imposition of fines and costs.  

They are not challenging the courts’ or clerks’ authority.  They are simply asking this 

Court to order Defendant to stop engaging in an unconstitutional practice—the automatic 

suspension of driver’s licenses without notice, without a hearing, and without regard for 

inability to pay.   

To the extent that this Court wishes to consider court procedures at the time of 

sentencing—which in no way resolve the constitutional deficiencies identified by the 

Plaintiffs—they do not improve the picture.  The ugly truth is that, in practice, debtors do 

not have the opportunities Defendant claims they do.  Indeed, as Plaintiffs allege, debtors 

are not informed about the availability of installment or deferred payment plans; such 

plans are rarely approved and, when available, are often one-size-fits-all and do not take 

into account ability to pay.  Alternative penalties such as community service are almost 

unheard of and are virtually never presented to debtors as a repayment option.   

Most importantly, Plaintiffs allege the incontrovertible fact that nearly one million 

Virginia drivers currently have their licenses suspended for court debt.  That fact alone 

refutes Defendant’s suggestion that drivers simply do not lose their license because of 

inability to pay.  Viewed in the light most favorable to the Plaintiffs, the Complaint 

contains more than enough facts demonstrating that Virginia’s automatic license-for-

payment system exposes hundreds of thousands of people to loss of license, increased 

debt, and potential incarceration for driving while suspended without adequately 
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safeguarding their rights under the Fourteenth Amendment to avoid being punished for 

their poverty. 

STATEMENT OF FACTS 

The facts are as set forth in the Complaint.  To state them briefly, Plaintiffs 

Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo are indigent Virginia 

residents whose driver’s licenses were automatically and indefinitely suspended by 

Defendant for failure to pay court costs and fines that they could not afford.   

Under Va. Code § 46.2-395(B), license suspension by the Department of Motor 

Vehicles (“DMV”) is automatic and mandatory for “failure or refusal” to pay within the 

specified period (within 30 days of conviction or according to the terms of any court-

ordered payment plan).2 

Suspension occurs automatically, without a hearing and without any inquiry into 

the reasons for nonpayment or the debtor’s financial circumstances.  The court transmits 

a record of nonpayment to the DMV electronically via the Court Automated Interface 

System (CAIS) or manually via an amended abstract of conviction.  See Compl. ¶ 286.  

For individuals who owe in courts using the CAIS, the system defaults to suspending the 

license whenever a payment is due and no payment is entered.  See Compl. ¶ 287.  In 

other words, the court clerk must enter payment before the due date in order to prevent 

the system from telling DMV to suspend the individual’s license.  See Compl. ¶ 288. 

2 Defendant correctly points out that, under Va. Code § 46.2-395, it is the court that issues the 
order of suspension.  As discussed infra, however, Plaintiffs have alleged (Compl. ¶¶ 286-89) that 
the “order of suspension” is nothing more than a transmittal of a record of non-payment and that 
it is the Defendant who actually suspends the license, which only he has the authority to do under 
§ 46.2-200. 
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 When the suspension is “received” from the court, the DMV employee follows 

data entry protocols to issue the order of suspension.  See Compl. ¶ 289.  Virginia law 

does not require the DMV to give any notice prior to suspending a person’s license for 

nonpayment.  See Va. Code § 46.2-395.  The information that may or may not be 

provided at the time of trial is generic and prospective.  See Compl. ¶ 292.  It does not 

advise the defendant of a pending suspension of his or her driver’s license for 

nonpayment of court debt, or the right to have indigency or the reasons for nonpayment 

considered in determining whether or not his or her license should be suspended for 

nonpayment; under current statutory law, these rights do not exist.  See Compl. ¶ 293.  

Defendant does not conduct a review of a person’s financial condition prior to—or 

indeed at any point related to—suspending a person’s license for failure to pay, or 

otherwise inquire as to the reasons for the default.  See Compl. ¶ 294. 

Under Va. Code § 46.2-395, Defendant will not reinstate the Plaintiffs’ licenses 

unless they satisfy all their court debt in all jurisdictions or they obtain payment plans 

from each court to which they are indebted.  Reinstatement of a suspended license also 

requires an additional reinstatement fee of at least $145 payable to the DMV. Depending 

on the length of the suspension, the driver might have to retake the driver’s exam and pay 

any associated fees.  See Compl. ¶¶ 296-98. 

While Va. Code § 46.2-395(E) allows some debtors to obtain a restricted license 

for traveling to and from work or for other limited purposes, this process is cumbersome 

and not widely available.  First, it requires that the debtor seek and receive permission 

from every court to which money is owed.  Second, a restricted license is only valid for 

six months, making it nearly impossible for those who owe in multiple jurisdictions to 
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qualify by stringing together enough overlapping periods of approval from each court.  

Third, a restricted license is not available to those who are unemployed, including job-

seekers, people whose disabilities prevent them from working, and people who are home 

caring for young children.  See Compl. ¶¶ 299-301. 

While Va. Code § 19.2-354 addresses installment or deferred payment plans for 

court debt, as well as possible alternatives such as community service, these options are 

not consistently available and do not take ability to pay into account.  Va. Code § 19.2-

354(C) states that the court “shall establish” a community service program, but it does 

not require the court to actually give anyone the opportunity to participate in it (“may 

provide an option”).  Indeed, Plaintiffs allege that debtors are rarely informed of or 

offered community service as a payment alternative.  See Compl. ¶¶ 315-319.   

Meanwhile, nothing in Va. Code § 19.2-354 requires that debtors be informed of 

installment and deferred payment plans, and they often are not.  According to Virginia’s 

Auditor of Public Accounts, from 2008 to 2012, 55% of all cases resulted in timely 

payment without a payment plan, while 4% resulted in a payment plan.  Thus 41% of all 

cases resulted in default—and automatic license suspension—without a payment plan.  

See Compl. ¶¶ 310-11.  Also, payment plans under Va. Code § 19.2-354, where offered, 

often do not take into account the debtor’s ability to pay.  See Compl. ¶¶ 303-308.   

Thus, for example, the Plaintiffs in this case are not able to enter into or maintain 

payment plans with each court they owe because they cannot afford the one-size-fits-all 

terms that do not take into account their individual financial circumstances.  Plaintiffs 

were not offered community service or any other alternatives that would enable them to 
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keep or reinstate their licenses, and they are not eligible for restricted licenses.  See 

Compl. ¶¶ 42, 118, 139-40, 172-73, 192, 201, 255. 

Because of the suspension of licenses under Va. Code § 46.2-395(B), hundreds of 

thousands of Virginians have lost their licenses simply because they lack the financial 

means to pay.3 This deprives them of reliable, lawful transportation necessary to get to 

and from work, take children to school, keep medical appointments, care for ill or 

disabled family members, and, paradoxically, to meet their financial obligations to the 

courts.  See, e.g., Compl. ¶¶ 31, 37, 157, 196, 212, 256-58, 327-28, 336-41, 347, 355-56. 

Virginia’s license-for-payment scheme violates the Due Process and Equal 

Protection Clauses of the Fourteenth Amendment.  The Plaintiffs filed suit under 42 

U.S.C. § 1983 on behalf of themselves and others similarly situated.  They seek 

injunctive and declaratory relief against Defendant Richard D.  Holcomb in his official 

capacity for his actions in suspending their licenses pursuant to Va. Code § 46.2-395(B). 

STANDARDS OF REVIEW 

Rule 12(b)(1): Dismissal for lack of subject matter jurisdiction under Fed. R. Civ. 

P. 12(b)(1) may occur “only if the material jurisdictional facts are not in dispute and the 

moving party is entitled to prevail as a matter of law.”  Richmond, Fredericksburg & 

Potomac R.R. Co. v. United States, 945 F.2d 765, 768 (4th Cir. 1991).  While Plaintiffs 

bear the burden of proof, a court must accept their factual allegations as true and draw all 

reasonable inferences in their favor.  Khoury v. Meserve, 268 F. Supp. 2d 600, 606 (D. 

Md. 2003).   

3 The DMV recently estimated that around 914,450 Virginians currently had their licenses 
suspended for court debt.  See Compl. ¶¶ 327, 377.  Paragraph 33 of the Complaint mistakenly 
put the number at “more than 940,000,” and Plaintiffs herewith retract this error. 
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Rule 12(b)(6): A motion to dismiss under Rule 12(b)(6) should only be granted if 

the Complaint does not “contain sufficient factual matter, accepted as true,” to “allow[] 

the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  A court must accept the 

allegations of the Complaint as true and construe them in the light most favorable to the 

Plaintiffs.  Gladstone Realtors v. Bellwood, 441 U.S. 91, 109 (1979).   

Rule 12(b)(7): Rule 12(b)(7) permits dismissal for failure to join a party.  “To 

determine whether a party should be joined, Rule 19 of the Federal Rules of Civil 

Procedure sets forth a two-step inquiry, examining: (1) whether the party is ‘necessary’ to 

the action under Rule 19(a); and (2) whether the party is ‘indispensable’ under Rule 

19(b). . . . The burden of proof rests on the party raising the defense.” Am. Gen. Life & 

Accident Ins. Co. v. Wood, 429 F.3d 83, 92 (4th Cir. 2005). 

ARGUMENT 

I. The Complaint is Procedurally Proper 

A. The DMV Commissioner Is the Only Defendant Who Can 
Provide the Relief That Plaintiffs Seek 

Despite his suggestions to the contrary, the DMV Commissioner is the proper 

defendant in this case.   

Defendant argues that, because he cannot “refuse to carry out” the suspension 

orders mandated by Va. Code § 46.2-395, he is unable to provide Plaintiffs with the 

injunctive relief they seek.  Mot. at 14-17.  Yet, state officials—including local courts and 

their clerks—never have authority to defy the commands of a statute.  This so-called lack 

of authority is irrelevant.  When the constitutionality of a state statute is challenged in 

federal court, it is the state official’s enforcement of the statute that matters for purposes 
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of determining the proper defendants.  See S.C.  Wildlife Fed’n v. Limehouse, 549 F.3d 

324, 332 (4th Cir. 2008).  A state official simply must have “‘some connection with the 

enforcement of the [challenged] act’” to be a proper party to the suit.  Lytle v. Griffith, 

240 F.3d 404, 409 (4th Cir. 2001) (quoting Ex Parte Young, 209 U.S. 153, 157 (1908)). 

Here, Plaintiffs’ Complaint sets forth numerous ways in which Defendant is 

connected to the enforcement of Va. Code § 46.2-395.  See, e.g., Compl. ¶¶ 289-94 

(suspending licenses without inquiry into ability to pay), ¶ 297 (imposing license 

reinstatement fees).  The Defendant himself admits to “carry[ing] out” the license-for-

payment scheme by “implement[ing] the suspension orders.”  See Mot. at 14, 17.  Indeed, 

his main argument is that he cannot refuse to do so.  Id. at 14.   

Accordingly, the DMV’s act in suspending a license is the “immediate cause” of 

Plaintiffs’ injury, and thus the Commissioner is a proper defendant to a constitutional 

challenge to the validity of the driver’s license suspension where the plaintiff is seeking 

prospective relief.  See Finberg v. Sullivan, 634 F.2d 50, 54 (3d Cir. 1980) (allowing case 

to proceed against sheriff for enforcing garnishment order because “effect” of sheriff’s 

exercise of his duty was to violate plaintiff’s rights); Chaloux v. Killeen, 886 F.2d 247, 

251-52 (9th Cir. 1989) (same); see also Haddad v. California, 64 F. Supp. 2d 930, 936-

37 (C.D. Cal. 1999) (allowing injunctive and declaratory relief claim against police 

officer who sought to enforce allegedly unconstitutional court order).  This conclusion is 

not altered by the fact that the DMV’s duty to suspend a license upon notice from the 

court is entirely ministerial.  Finberg, 634 F.2d at 54 (noting that “courts often have 

allowed suits to enjoin the performance of ministerial duties in connection with allegedly 

unconstitutional laws” and citing cases); see also id. (holding that defendant relying on 
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authority conferred by challenged procedures “may not disclaim interest in the 

constitutionality of the procedures”). 

Defendant attempts to downplay his enforcement responsibilities by focusing on 

the duties of non-parties—particularly courts and their clerks.  See Mot. at 15-17.  Yet 

Plaintiffs’ Complaint does not challenge the courts’ imposition of fines or costs, or their 

decisions to authorize restricted licenses.  Nor do Plaintiffs take issue with the courts’ 

authority to develop payment plans or community service schemes, though Plaintiffs do 

allege that Defendant is not entitled to rely on alternatives that do not actually exist and 

would not, in any case, cure the constitutional infirmity at the heart of Plaintiffs’ case.  

Rather, Plaintiffs challenge as unconstitutional Va. Code § 46.2-395’s automatic and 

mandatory suspension of driver’s licenses.  See, e.g., Compl. ¶¶ 4, 29, 403, 405, 418.   

Under Virginia law, the DMV is the sole agency charged with administering the 

state’s motor vehicle license program.  See Va. Code § 46.2-200.  Such administration 

expressly includes the issuance, suspension, and revocation of driver’s licenses.  Id. 

(“The Department [of Motor Vehicles] shall be responsible for the … issuance, 

suspension, and revocation of driver’s licenses.”).  The challenged statute itself refers to 

the transmission of payment records to the DMV, presumably so that the DMV can 

execute the suspensions.  See Va. Code § 46.2-395(C) (discussing transmission of court 

records to DMV for execution of license suspensions for failure to pay).  The statute also 

makes clear that license reinstatement fees must be paid directly to the DMV, and that the 

“Commissioner shall return the license” to any person who pays the fees assessed against 

him.  § 46.2-395(B), (D).  Likewise, the DMV’s public website states that, as alleged by 

Plaintiffs, it is the DMV that actually reinstates driver’s licenses.  See Compl. ¶¶ 40, 43, 
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240; Virginia Department of Motor Vehicles, Reinstating Driving Privileges, 

https://www.dmv.virginia.gov/drivers/#reinstate.asp.   

Accordingly, if this Court agrees that Va. Code § 46.2-395 is unconstitutional, 

Defendant, as Commissioner of the DMV, is the only person who can provide Plaintiffs 

with their requested relief—prohibition of the unlawful automatic suspension of driver’s 

licenses and reinstatement of their licenses.  See Compl. ¶ Requested Relief (d), (e).   

B. The DMV Commissioner Is Not Entitled to Eleventh 
Amendment Immunity  

The DMV Commissioner also is not entitled to Eleventh Amendment immunity.  

Defendant yet again focuses on unchallenged actions of courts and their clerks (Mot. 22), 

while ignoring the gravamen of Plaintiffs’ Complaint—Va. Code § 46.2-395’s automatic 

suspension of driver’s licenses.  As the leader of the sole agency responsible for the 

administration of motor vehicle licenses and the “issuance, suspension, and revocation of 

driver’s licenses,” Defendant undoubtedly possesses sufficient connections to the 

contested statute to prevent immunity.  See Va. Code § 46.2-200. 

In Ex Parte Young—the seminal decision regarding suits to restrain the 

administration of laws alleged to be unconstitutional—the Supreme Court held that a 

state official is properly named as a defendant when the official “by virtue of his office 

has some connection with the enforcement of the act.” 209 U.S. 123, 157 (1908); see also 

Limehouse, 549 F.3d at 332.  The official must have a “special relation” to the challenged 

statute, as opposed to “general authority to enforce the laws of the state.”  Id. at 333.  

However, the official need not be the primary authority to enforce the law; it is sufficient 

that he has some authority to act in its furtherance.  See 281 Care Comm. v. Arneson, 638 

F.3d 621, 633 (8th Cir. 2011).   
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For example, in Summers v. Adams, religious leaders sued South Carolina’s 

Director of the Department of Corrections (“DOC”), challenging the state’s “I Believe” 

Act, which authorized the DMV to issue religiously themed license plates.  669 F. Supp. 

2d 637 (D.S.C. 2009).  The DOC Director argued that the DOC’s duty to manufacture 

plates ordered by the DMV was insufficient to make him a proper party under Ex Parte 

Young.  Id. at 653-54.  The federal court disagreed, holding that the Director’s 

involvement with the execution of the challenged law—as the leader of the only agency 

actually manufacturing the contested license plates—created a sufficient relationship with 

the “I Believe” Act to support naming him as a defendant.  Id. at 655.  The court reached 

this conclusion even though, unlike here, the challenged statute did not mention the DOC.   

Similarly, in Finberg v. Sullivan, the plaintiff sued the county sheriff and clerk of 

court, seeking a declaratory judgment that Pennsylvania’s post-judgment garnishment 

procedures violated her due process rights.  634 F.2d 50.  The sheriff and clerk argued 

that they were not the proper defendants, since other state officials were more closely 

connected to the post-judgment garnishment procedures and thus could defend the 

constitutionality of such procedures more rigorously.  Id. at 53.  The appellate court 

disagreed, finding that the clerk and sheriff’s respective duties of issuing the writ of 

execution and serving it on the garnishee were sufficient connections under Ex Parte 

Young.  Id. at 54.  Specifically, the court stated that serving the writ of execution was “the 

immediate cause of the attachment and freezing of [the plaintiff]’s bank accounts” and if 

“the rules that [the sheriff and clerk] were executing were unconstitutional, their actions 

caused an injury to [the plaintiff]’s legal rights.”  Id.; see also Prairie Band Potawatomi 

Nation v. Wagnon, 476 F.3d 818, 828 (10th Cir. 2007) (holding that defendant state 
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officials were properly named because they “clearly have assisted or currently assist in 

giving effect to the [challenged] law”).   

Here, the DMV Commissioner’s connections to the enforcement of Va. Code § 

46.2-395 are just as strong as—perhaps even stronger than—the defendants’ connections 

to the statutes in Summers and Finberg.  As discussed, Va. Code § 46.2-395 mandates the 

automatic suspension of driver’s licenses, and it is the DMV (and the Commissioner as 

the head of the agency) that is statutorily responsible for such action.  See supra Part I.A.  

While courts and/or their clerks issue ministerial “suspension orders,” it is the DMV that 

by Defendant’s own admission “implements [such] order[s].” Mot. at 17.  

Implementation of the orders alone is sufficient to satisfy the Ex Parte Young standard.  

See Summers, 669 F. Supp. 2d at 655; Sabo v. Casey, 757 F. Supp. 587, 591 (E.D. Pa. 

1991) (“The inquiry is not on the nature of an official’s duties but … the effect of the 

official’s performance of his duties on the plaintiff’s rights.”).  When Defendant executes 

suspensions, he clearly “assist[s] in giving effect to” and has “a special relation” with the 

challenged statute.  Limehouse, 549 F.3d at 333; Wagnon, 476 F.3d at 828.  Further, the 

DMV’s execution of the license suspensions is an “immediate cause” of Plaintiffs’ 

injuries—the loss of their licenses—and enjoining Defendant from taking such action 

clearly would provide redress for Plaintiffs’ claims.   

Consequently, Defendant cannot avail himself of immunity under the Eleventh 

Amendment.   

C. Court Clerks Are Not Necessary and Indispensable Parties 

Defendant’s argument that court clerks are necessary and indispensable parties to 

the case, who cannot be joined, is without merit.  The issue of joinder is not strictly 

jurisdictional but rather involves whether the interest of an absent party requires that 
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party’s participation.  See Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 

102, 122 (1968); Finberg, 634 F.2d at 55.  “Courts are loath to dismiss cases based on 

nonjoinder of a party, so dismissal will be ordered only when the resulting defect cannot 

be remedied and prejudice or inefficiency will certainly result.” Owens-Illinois, Inc. v. 

Meade, 186 F.3d 435, 441 (4th Cir. 1999).  Moreover, “[t]he burden of proof rests on the 

party raising the defense.”  Wood, 429 F.3d at 92.  Defendant has failed to prove that 

court clerks are necessary, let alone indispensable, to this action. 

First, Defendant fails to show how court clerks are necessary parties under Fed. R. 

Civ. P. 19(a)(1)(A) or (B).  Under Rule 19(a)(1)(A), a necessary party is someone in 

whose absence “the court cannot accord complete relief among existing parties.” Here, 

the clerks’ role is unrelated to Plaintiffs’ requested relief, namely enjoining the Defendant 

from suspending driver’s licenses automatically under Va. Code § 46.2-395 and ordering 

Defendant to reinstate suspended driver’s licenses without a fee.  Compl. ¶¶ Requested 

Relief (d), (e).  See Finberg, 634 F.2d at 54-55 (holding that state Supreme Court justices 

were not necessary parties because they were not needed to afford declaratory and 

injunctive relief against unconstitutional post-judgment garnishment rules). 

Under Rule 19(a)(1)(B), a necessary party is someone who claims an interest in 

the action such that “disposing of the action in the person’s absence” may impede his or 

her ability to protect it, or “leave an existing party subject to a substantial risk” of 

multiple or inconsistent obligations.  Defendant has not articulated an “interest” that court 

clerks need to defend, nor has he claimed that there is a risk of incurring multiple or 

inconsistent obligations without the clerks’ joinder to the case.   
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Defendant argues that court clerks are “necessary” parties under Rule 19 because 

they are tasked under the challenged statute with “providing notice of a license 

suspension” and “establishing individual payment plans, including community service 

options, based on ability to pay.”  Mot. at 18-19.  At the outset, it is important to note that 

Defendant misstates the law in several important ways.  First, the court’s duty to order 

payment in deferred or installment plans is triggered when the defendant is “unable to 

make payment” within thirty days of sentencing; however, nowhere does Va. Code § 

19.2-354—or any other statutory provision—require that such payment plans be based on 

ability to pay.  Indeed, Plaintiffs allege that they rarely take into account a defendant’s 

financial circumstances.  See Compl. ¶¶ 303-308.  Similarly, Va. Code § 19.2-354 

requires the court (not the clerk) to establish a program of community service, but 

explicitly does not require the court (or the clerk) to provide a community service option 

to anyone.  Indeed, Plaintiffs allege that community service is rarely offered as an 

alternative.  See Compl. at ¶¶ 315-317.  Finally, clerks do not provide defendants “notice 

of a license suspension.” Mot. at 18-19.  At most, they are charged with providing 

generic information about the possibility of a future suspension.  Va. Code § 46.2-395.   

Plaintiffs have not asked this Court to “adopt a uniform scheme across all courts 

in the state to impose fines and costs …” Mot. at 21.  Plaintiffs do not ask this Court to 

revise payment plans, void any sentencing orders, or determine the constitutionality of 

any fines or costs imposed by the courts or court clerks.  The requested relief does not 

require courts or clerks to do or refrain from doing anything.  Plaintiffs simply ask that 

Defendant cease suspending driver’s licenses and reinstate those licenses that were 

unconstitutionally suspended.  See Compl. ¶ Requested Relief (d), (e).  For all of these 
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reasons, Defendant has failed to demonstrate that court clerks are “necessary” parties 

under Rule 19. 

Defendant also incorrectly claims that court clerks are indispensable parties.  

Even if this Court were to find that clerks were necessary parties (which Plaintiffs do not 

concede), determining whether a party is indispensable requires consideration of whether 

the plaintiff “would have an adequate remedy if the action were dismissed for 

nonjoinder.” Fed. R. Civ. P. 19(b). 

Here, Plaintiffs have no other remedy.  Defendant’s argument in a nutshell is that 

court clerks are indispensable parties, but joinder of court clerks is infeasible.  Defendant 

claims that Plaintiffs have an adequate remedy “by challenging, at the time of conviction, 

the court orders imposing fines and costs.” Mot. at 19.  Yet Plaintiffs simply do not 

challenge their sentencing orders, or the costs and fines imposed; therefore, appealing 

those orders would not afford them the relief they request.  Nor could they raise issues 

concerning the constitutionality of Va. Code § 46.2-395’s mandatory and automatic 

license suspension provisions in such an appeal because their licenses would not have 

been suspended by the time they note their appeal.  Also, in 2000, the Attorney General 

ruled that defendants may not appeal a clerk’s denial of additional time to pay, or a 

decision regarding deferred or installment payments.  Opinion of Attorney General to 

The Honorable George W.  Harris, Jr., Judge, Twenty-Third Judicial District, 00-063 

(12/28/00).  Thus, if this case is dismissed, the Plaintiffs have no alternative remedy.4  

4 Some courts have held that National Licorice Co. v. NLRB, 309 U.S. 350 (1940) created a 
public rights carve-out, whereby Rule 19 does not preclude litigation that seeks to enforce “what 
are essentially public rights, based upon a failure to join indispensable parties.” Nat. Res. Def. 
Council, Inc. v. Berklund, 458 F. Supp. 925, 933 (D.D.C. 1978), aff’d, 609 F.2d 553 (D.C. Cir. 
1979); see also Jeffries v. Ga. Residential Fin. Auth., 678 F.2d 919, 929 (11th Cir. 1982) (finding 
action challenging constitutionality of eviction proceedings subject to public right exception).  
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 “[D]ismissal will be ordered only when the resulting defect cannot be remedied 

and prejudice or inefficiency will certainly result.”  Owens-Illinois, 186 F.3d at 441 

(emphasis added).  Defendant has failed to demonstrate that here.   

D. Plaintiffs Challenge Defendant’s Automatic Suspension of 
Their Driver’s Licenses, Not the Underlying Convictions 

Continuing on his theme of recasting the claims and allegations in the Complaint 

to exclude his involvement, Defendant contends that the Plaintiffs’ claims challenge the 

underlying state court orders of conviction and thus are barred by the Rooker-Feldman 

doctrine.  Rooker-Feldman holds that “lower federal courts are precluded from exercising 

appellate jurisdiction over final state-court judgments.” Lance v. Dennis, 546 U.S. 459, 

463 (2006) (per curiam); Thana v. Bd. of License Comm’rs for Charles Cty., 827 F.3d 

314, 319 (4th Cir. 2016).  Thus, the Rooker-Feldman doctrine is narrow and focused, 

confined to “cases brought by state-court losers complaining of injuries caused by state-

court judgments rendered before the district court proceedings commenced and inviting 

district court review and rejection of those judgments.”  Exxon Mobil Corp. v. Saudi 

Basic Indus. Corp., 544 U.S. 280, 284 (2005) (clarifying the “narrow ground occupied by 

Rooker-Feldman”).  Essentially, the doctrine is invoked in the limited circumstance 

where a federal district court is “called upon … to overturn an injurious state-court 

judgment.”  Id. at 291-92.  However, “[i]f a federal plaintiff presents some independent 

claim, albeit one that denies a legal conclusion that a state court has reached in a case to 

which he was a party …, then there is jurisdiction.”  Id. at 293 (internal alterations and 

quotations omitted).   

The Fourth Circuit has not addressed this exception.  If Court were to apply it here, then the case 
should not be dismissed, and the above Rule 19 analysis would be unnecessary. 
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Recently, the Fourth Circuit provided a thorough review of the Rooker-Feldman 

doctrine in Thana, 827 F.3d 314.  In emphasizing the “narrow role” of the doctrine, the 

Court noted that since the decisions in Rooker and Feldman, the Supreme Court “has 

never applied the doctrine to deprive a district court of subject matter jurisdiction” and 

“since Exxon, [the Fourth Circuit] ha[s] never, in a published opinion, held that a district 

court lacked subject matter jurisdiction under the Rooker-Feldman doctrine.”  Thana, 827 

F.3d at 320 (citing Skinner v. Switzer, 562 U.S. 521, 531 (2011); Lance, 546 U.S. at 464; 

Exxon, 544 U.S. at 287).   

In summing up the doctrine, the Court explained that “if a plaintiff in federal 

court does not seek review of the state court judgment itself but instead ‘presents an 

independent claim, it is not an impediment to the exercise of federal jurisdiction that the 

same or a related question was earlier aired between the parties in state court.’”  Id. 

(quoting Skinner, 562 U.S. at 532) (emphasis in original).  In addition, “[c]onsistent with 

this narrow articulation of the Rooker-Feldman doctrine, the Supreme Court has also 

recognized that state administrative and executive actions are not covered by the 

doctrine.”  Id. (citing Verizon Md.  Inc. v. Pub.  Serv. Comm’n of Md., 535 U.S. 635, 644 

n.3 (2002) (“[T]he [Rooker-Feldman] doctrine has no application to judicial review of 

executive action, including determinations made by a state administrative agency”). 

In Thana, a restaurant brought a federal action challenging a state agency’s 

revocation of its alcoholic beverage license under the First Amendment.  Id. at 316.  The 

restaurant had challenged the liquor board’s actions through appeals to the lower and 

intermediate state courts, raising the same constitutional arguments.  Id.  However, the 

Fourth Circuit held that the federal challenge was not barred by the Rooker-Feldman 
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doctrine because, among other reasons, the restaurant’s federal “action was, and is, 

challenging the action of a state administrative agency, rather than alleging injury 

caused by a state court judgment.”  Id. at 321 (emphasis added); see Id. (“Nowhere in its 

complaint did [the plaintiff] seek review of the judgment of the Circuit Court for Charles 

County.  Instead, as the district court acknowledged, its claims are premised on injuries 

allegedly caused by the Board.”).  In addition, the court held that “because [the plaintiff] 

challenges state administrative actions, the Rooker-Feldman doctrine does not apply as a 

categorical matter.”  Id. (citing Exxon, 544 U.S. at 287; Verizon Md., 535 U.S. at 614 

n.3); see also Jordahl v. Democratic Party., 122 F.3d 192, 199 (4th Cir. 1997) (“The 

Rooker-Feldman doctrine only applies to ‘adjudications’ not ‘legislative acts.’”). 

Here, Plaintiffs’ claims fall outside the narrow focus of the Rooker-Feldman 

doctrine.  Plaintiffs are not challenging either the underlying orders of conviction or the 

assessment of costs.  Plaintiffs simply challenge the suspension of their licenses with no 

notice, no hearing, and no determination of their ability to pay.  The steps taken (the 

suspension of the driver’s license) and not taken (the failure to provide notice, a hearing, 

or any pre-deprivation assessment of the ability to pay) by Defendant (the administrative 

agency) form the basis of this independent claim.  Defendant receives a list of defaulted 

debtors and suspends their licenses without providing any post-default notice or hearing 

regarding their ability to pay the fines and costs.  It is this administrative act that forms 

the basis of the claims.   

Contrary to Defendant’s assertion, the decision in Smalley v. Shapiro & Burson, 

LLP, 526 F. App’x 231 (4th Cir. 2013), does not support application of the “narrow” 

reach of Rooker-Feldman to this case.  As an initial matter, Smalley appears undercut by 
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the Thana Court’s remark that no published decision by the Fourth Circuit has applied 

Rooker-Feldman since the decision in Exxon.  Thana, 827 F.3d at 320.  Therefore, any 

reliance upon Smalley should be limited, if permitted at all.  In addition, the injury 

complained of in Smalley was the direct result of the state court judgment, not subsequent 

conduct collateral to the judgment.  Smalley, 526 F. App’x. at 238 (holding that “[t]he 

injur[ies] alleged by [Appellants] in all of these allegations [are] a direct result of the 

judicial order and fail to assert an ‘independent claim’”).  In that case, the plaintiffs 

alleged that the submission of false affidavits to the state court in connection with their 

home foreclosures along with the imposition of excessive and unearned fees based on 

those “robo-signing” affidavits, violated their federal rights.  Id. at 234–35.  The Court 

explained that “permitting [the plaintiffs’] case to go forward would, in essence, hold that 

the state court judgments which affirmed the legal fees and commissions and held the 

allegedly false affidavits sufficient to warrant foreclosure was in error.”  Id. at 236.  

Notably, the Court highlighted the precise distinction that is present in this case, noting 

that “the state court judgment was the source of [the plaintiffs’] harm, as no relevant 

conduct occurred after the judgments were entered.”  Id. at 237 (emphasis added).  By 

contrast, in this case, the harm results from Defendant’s independent act of suspending 

the driver’s license without providing any notice or hearing on the ability to pay; all of 

these acts and omissions occur after judgments giving rise to court debt are entered.5  

This conduct is the source of Plaintiffs’ independent claim. 

5 The fact that the conditions required for suspension occur after conviction and could not be 
addressed during the state court action is addressed further in regard to Defendant’s procedural 
due process contentions.  See infra Part II. B. 
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Defendant also cites to the unreported district court decision in Mobley v. City of 

Chesapeake, Civ. A. No. 2:06CV139, 2006 WL 4738661 (E.D. Va. Aug. 30, 2006), to 

contend that a challenge to a driver’s license suspension is a collateral consequence to the 

underlying conviction.  However, in Mobley, the court never discussed the Rooker-

Feldman doctrine or attempted to apply it to the case.  Ironically, the court did hold that 

the plaintiff’s constitutional challenges would not constitute a collateral attack on the 

underlying conviction, supporting Plaintiffs’ position.  Id. at *7 (“As plaintiff is 

prohibited from using this forum in an attempt to collaterally attack his drug conviction, 

he may only argue that the Virginia statute revoking his commercial license violates the 

U.S. Constitution.”).  In addition, in Mobley, the suspension was automatic upon the 

finding of conviction—not based on the unrelated and contingent post-judgment failure 

to pay court fines and costs.  Thus, in both Smalley and Mobley, the alleged injuries arose 

as a direct result of the state court judgment. 

In contrast, the instant case involves independent post-conviction processes and is 

thus far more like cases where other courts have held Rooker-Feldman inapplicable.  The 

Sixth Circuit held that the doctrine did not apply to a class action suit challenging the 

county public defender’s policy of failing to seek indigency hearings on behalf of 

criminal defendants facing jail time for unpaid fines.  Powers v. Hamilton Cty. Pub. Def. 

Comm’n, 501 F.3d 592 (6th Cir. 2007).  The court concluded that “[t]he Rooker-Feldman 

doctrine has no bearing on Powers’s claims because he does not allege that he was 

deprived of his constitutional rights by the state-court judgment, but rather by the Public 

Defender’s conduct in failing to ask for an indigency hearing as a prerequisite to his 

incarceration.” Id. at 606.  See also Fant v. City of Ferguson, 107 F. Supp. 3d 1016, 1030 
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(E.D. Mo. 2015) (“Because Plaintiffs do not complain of injuries caused by the state 

court judgment, but rather by the post-judgment procedures employed to incarcerate 

persons who are unable to pay fines, Rooker-Feldman is also inapplicable.”); Ray v. 

Judicial Corr. Servs., No. 2:12-CV-02819, 2013 WL 5428360, at *9 (N.D. Ala. Sept. 26, 

2013) (holding that Rooker-Feldman was inapplicable to the plaintiffs’ § 1983 claims 

against the municipality for jailing indigent persons unable to pay traffic fines because 

“Plaintiffs’ suit does not challenge the merits of the municipal court’s decisions,” or “call 

into question any of the bases on which those judgments were reached,” but only 

“challenge[s] the post-judgment probationary program”).  Likewise, Plaintiffs challenge 

the post-judgment treatment of indigent defendants unable to pay fines or costs, not the 

underlying convictions.  As in these other cases, Rooker-Feldman does not apply here. 

E. Plaintiffs’ Claims Are Timely 

 Plaintiffs’ claim for declaratory relief is not barred by the statute of limitations.6  

Defendant’s suspension of licenses pursuant to Va. Code § 46.2-395(B) constitutes a 

continuing constitutional violation, and thus Plaintiffs’ challenge is not barred by the 

statute of limitations.  “For decades, the Fourth Circuit has recognized, both within and 

outside the context of § 1983 litigation, that claims premised upon allegations concerning 

6 In a footnote, Defendant also asserts that Plaintiffs’ claims for equitable relief “may” be 
barred by the doctrine of laches.  Mot. at 29 n.161.  “Laches imposes on the defendant the 
ultimate burden of proving ‘(1) lack of diligence by the party against whom the defense is 
asserted, and (2) prejudice to the party asserting the defense.’”  White v. Daniel, 909 F.2d 99, 102 
(4th Cir. 1990).  Defendant’s bare assertion that laches “may” apply hardly discharges this 
burden.  Moreover, laches is inapplicable for reasons similar to those explained in relation to the 
statute of limitations, infra.  Plaintiffs can hardly be said to have shown lack of diligence when 
they are challenging an ongoing and continual constitutional deprivation.  It would be nonsensical 
to claim that the Commonwealth may continue to enforce an unconstitutional statute because it 
has done so up to this point with impunity.  Finally, Defendant has made no claim of prejudice 
arising from the timing of Plaintiffs’ suit.  For all of these reasons, laches, even if properly raised, 
would be inapplicable.   
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a continuing pattern of unlawful conduct that remains in effect when a lawsuit is filed are 

not barred by the statute of limitations.”  Scott v. Clarke, 64 F. Supp. 3d 813, 826 (W.D. 

Va. 2014).  Indeed, “the continued enforcement of an unconstitutional statute cannot be 

insulated by the statute of limitations.” Virginia Hospital Ass’n v. Baliles, 868 F.2d 653, 

663 (4th Cir. 1989) (emphasis added). 

“In general, to establish a continuing violation, the plaintiff must establish that the 

unconstitutional or illegal act was a fixed and continuing practice.  In other words, if the 

plaintiff can show that an illegal act did not occur just once, but rather in a series of 

separate acts, and the same alleged violation was committed at the time of each act, then 

the limitations period begins anew with each violation.”  A Soc’y Without a Name v. 

Virginia, 655 F.3d 342, 348 (4th Cir. 2011) (citation and internal quotation marks 

omitted). 

Thus, in Baliles, 868 F.2d 653, the Fourth Circuit rejected a statute-of-limitations 

defense to a § 1983 challenge to Virginia’s Medicaid reimbursement procedures.  The 

Commonwealth contended that the two-year statute of limitations began to run when the 

reimbursement scheme was enacted.  Id. at 663.  The Fourth Circuit rejected this 

argument and approved the reasoning of the district court, which had concluded that the 

ongoing practice of reimbursing hospitals under the scheme constituted “an ongoing 

constitutional violation, and that the statute [of limitations] would not have begun to run 

until the violation ended.” Id.  

Similarly, in Scott, 64 F.  Supp. 3d 813, the Court found that plaintiffs had 

successfully alleged a continuing constitutional violation in claiming that Virginia’s 

provision of medical care to prisoners violated the Eighth Amendment.  64 F. Supp. 3d at 
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827-28.  Where the Plaintiffs “identified a continuing sequence of instances” of 

substandard care, “reflecting an ongoing pattern of deliberate indifference to serious 

medical needs,” a continuing constitutional violation existed.  Id.  Thus, Plaintiffs’ action 

was not limited to specific incidents occurring within the relevant statute of limitations.  

Id. at 825.  Rather, “the examples of alleged sub-standard care set forth in Plaintiffs’ 

pleadings … are offered as corroboration for Plaintiffs’ assertion that [Defendant] has 

engaged in an ongoing pattern and practice of wrongful, unconstitutional acts and 

omissions”—an ongoing pattern that Plaintiffs were entitled to challenge.  Id. at 826. 

In this case, the ongoing enforcement of Va. Code § 46.2-395(B) creates a 

continuing constitutional violation.  Just as, in Baliles, the ongoing reimbursement of 

hospitals according to the statutory scheme created a continuing constitutional violation, 

so Defendant’s ongoing practice of suspending driver’s licenses with no notice, no 

hearing, and no consideration of ability to pay likewise creates a continuing constitutional 

violation.  As in Scott, Plaintiffs offer plentiful corroboration of “an ongoing pattern and 

practice of wrongful, unconstitutional acts and omissions.”  64 F. Supp. 3d at 826.  But at 

issue is not any particular instance of deprivation, but rather the continued enforcement of 

an unconstitutional statute.  As in Baliles, “‘the continued enforcement of an 

unconstitutional statute cannot be insulated by the statute of limitations.’” 868 F.2d at 

663 (citation omitted). 

 In any case, if this Court concludes that the two-year statute of limitations is 

relevant to Plaintiffs’ claims, all four Plaintiffs have had their licenses suspended by 

Defendant within two years of the filing of the Complaint on July 6, 2016.  See Compl. 

¶¶ 101-03 (Mr. Damian Stinnie); Compl. ¶¶ 152-54 (Ms.  Demetrice Moore); Compl. ¶¶ 
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168-79 (Mr. Robert Taylor); Compl. ¶ 251 (Mr.  Neil Russo).  Their claims are thus 

timely under any definition. 

 In arguing that three Plaintiffs’ claims are time-barred, Defendant implies that 

Plaintiffs cannot contest their recent driver’s license suspensions because they had earlier 

suspensions.  Mot. at 28-29.  Again, Plaintiffs contend that Va. Code § 46.2-395(B) 

creates a continuing constitutional violation.  But if only suspensions within the last two 

years may be challenged, it would be incredible for the clock to have started running on 

those suspensions—indeed, on all future suspensions—at the time of Plaintiffs’ very first 

ones.  On any understanding of the relevant statute of limitations, Plaintiffs’ claims are 

timely. 

II. Plaintiffs State Valid Due Process and Equal Protection Claims and Are 
Entitled to Establish These Claims at Trial 

 Suspension of a driver’s license implicates the Due Process Clause’s guarantee 

that the state may not “deprive any person of life, liberty, or property, without due 

process of law.” U.S. Const. amend XIV s. 1.  As the Supreme Court has held and the 

Fourth Circuit has recognized, “[i]t is well settled that a driver’s license is a property 

interest that may not be suspended or revoked without due process.”  Plumer v. 

Maryland, 915 F.2d 927, 931 (4th Cir. 1990) (citing Bell v. Burson, 402 U.S. 535 

(1971)).  The fact that a driver’s license is a protected property interest is sufficient to 

support Plaintiffs’ due process and equal protection claims.   

But a driver’s license is not only a protected property interest.  In modern society, 

it is essential to the exercise of several fundamental rights.  For one, it implicates “the 

right … to engage in any of the common occupations of life.”  Meyer v. Nebraska, 262 

U.S. 390, 399 (1923).  Indeed, as the Supreme Court has recognized, “[o]nce [driver’s] 
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licenses are issued … their continued possession may become essential in the pursuit of 

a livelihood.”  Bell v. Burson, 402 U.S. 525, 539 (1971) (emphasis added). 

In addition, for most Virginians, exercise of “the fundamental right of interstate 

movement,” realistically speaking, requires a driver’s license.  Shapiro v. Thompson, 394 

U.S. 618, 638 (1969).  As the Supreme Court of Virginia has said:  

The right of a citizen to travel upon the public highways and to transport his 
property thereon in the ordinary course of life and business is a common 
right which he has under his right to enjoy life and liberty, to acquire and 
possess property, and to pursue happiness and safety.  It includes the right 
in so doing to use the ordinary and usual conveyances of the day; and under 
the existing modes of travel includes the right … to operate an automobile 
thereon, for the usual and ordinary purposes of life and business.  It is not a 
mere privilege … which a city may permit or prohibit at will. 

Thompson v. Smith, 154 S.E. 579, 583 (Va. 1930). 

Finally, for many voters around the Commonwealth, the “fundamental matter” of 

“the right to exercise the franchise” turns on the ability to drive to the polls.  Reynolds v. 

Sims, 377 U.S. 533, 561–62 (1964).  Given that “a State violates the Equal Protection 

Clause of the Fourteenth Amendment whenever it makes the affluence of the voter or 

payment of any fee an electoral standard,” it would be sad indeed if access to the vote 

could effectively be denied by suspending driver’s licenses on the same basis.  Harper v. 

Va. State Bd. of Elections, 383 U.S. 663, 666 (1966). 

Considerations like these compelled Justice Powell to observe, “Serious 

consequences also may result from convictions not punishable by imprisonment.  …  

Losing one’s driver’s license is more serious for some individuals than a brief stay in 

jail.”  Argersinger v. Hamlin, 407 U.S. 25, 48 (1972) (Powell, J., concurring). 

In light of these facts, it is not surprising that the U.S. Supreme Court has held 

that “[s]uspension of issued licenses thus involves state action that adjudicates important 
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interests”—plural—“of the licensees.”  Bell, 402 U.S. at 539.  It matters not that a 

driver’s license has sometimes been characterized as a “privilege.” Walton v. 

Commonwealth, 497 S.E.2d 869, 873 (Va. 1998).  The Supreme Court has rejected the 

distinction in the driver’s license context:  “relevant constitutional restraints limit state 

power to terminate an entitlement whether the entitlement is denominated a ‘right’ or a 

‘privilege.’”  Bell, 402 U.S. at 539.  The fact is that a state seeking to deprive an 

individual of a driver’s license must comport with the requirements of the Fourteenth 

Amendment.  The Commonwealth’s license-for-payment scheme fails to do this in 

several respects, each one sufficient to invalidate the scheme as applied to Plaintiffs, and 

all of them sufficiently alleged to survive Defendant’s motion to dismiss. 

A. Plaintiffs Have Properly Alleged Violations of Due Process and 
Fundamental Fairness 

Defendant suggests that this is a rational basis case.  Plaintiffs contend that the 

Commonwealth’s license-for-payment scheme fails rational basis review, but they allege 

more than that.  “Fundamental fairness” in the administration of justice is “the touchstone 

of due process.”  Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973).  When a state applies its 

justice system to its citizens, it must ensure that that system comports with the principles 

of due process and fundamental fairness.  The Supreme Court has repeatedly held that it 

offends due process and fundamental fairness for the state to penalize people for failing 

to pay state-imposed fines or costs that they are unable to pay.  See, e.g., Griffin v. 

Illinois, 351 U.S. 12, 16-17 (1956); Bearden v. Georgia, 461 U.S. 660 (1983); Tate v. 

Short, 401 U.S. 395 (1971); Williams v. Illinois, 399 U.S. 235 (1970). 

 For example, in Bearden v. Georgia, the Supreme Court held that “if the State 

determines a fine or restitution to be the appropriate and adequate penalty for the crime, it 
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may not thereafter imprison a person solely because he lacked the resources to pay it.”  

461 U.S. at 667-68.  Thus, when the state in Bearden revoked defendant’s probation for 

failure to pay a fine—with no inquiry into whether he was financially capable of paying 

the fine and no inquiry into alternative means of punishment—the Court found a 

violation of due process.  Id. at 668-69.  See also Williams, 399 U.S. at 241-42 

(imprisoning the defendant past the statutory maximum for failure to pay a fine violates 

due process); Tate, 401 U.S. at 398 (converting a fine into a prison sentence for those 

unable to pay violates due process). 

Meanwhile, in Mayer v. City of Chicago, the Court held that it violated due 

process to require an “impecunious medical student” to pay for a court transcript in the 

context of prosecution for non-felony charges punishable only by fine.  404 U.S. 189, 

196-97 (1971).  The Court said that it was “arbitrary” and fundamentally unjust for 

treatment by the justice system to hinge on ability to pay:  

The practical effects of conviction of even petty offenses of the kind 
involved here are not to be minimized.  A fine may bear as heavily on an 
indigent accused as forced confinement.  The collateral consequences of 
conviction may be even more serious, as when (as was apparently a 
possibility in this case) the impecunious medical student finds himself 
barred from the practice of medicine because of a conviction he is unable to 
appeal for lack of funds. 

Id. at 197 (emphasis added).  The “practical effects” of the state’s penalties are 

noteworthy, and subjecting citizens to penalties—and their practical effects—simply 

because they lack the ability to pay is fundamentally unfair and offends due process. 

In such cases, the distinction between “willful refusal to pay a fine” and inability 

to pay is “of critical importance.”  Bearden, 461 U.S. at 668.  Where there is willful 

refusal, the state may impose punishment.  “But,” the Court said in the context of 

Bearden, “if the probationer has made all reasonable efforts to pay the fine or restitution, 
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and yet cannot do so through no fault of his own, it is fundamentally unfair to revoke 

probation automatically without considering whether adequate alternative methods of 

punishing the defendant are available.”  Id. at 668-69.  The logic of these cases is clear: 

state penalties should not turn on how much money a person has in her pocketbook.   

The Fourth Circuit has recognized this.  In Alexander v. Johnson, the Court 

acknowledged that Bearden set the standard for penalties for state-imposed debt.  742 

F.2d 117 (4th Cir. 1984).  The Court held that “[t]he state’s initiatives in this area 

naturally must be narrowly drawn to avoid … creating discriminating terms of 

repayment based solely on the defendant’s poverty.” Id. at 123-24 (emphasis added); see 

also id. at 123 n.8, 125 (requiring “narrowly drawn” policy).  In defining the standard for 

a “constitutionally acceptable attorney’s fees reimbursement program,” the Court said the 

state “must take cognizance of the individual’s resources, the other demands on his own 

and family’s finances, and the hardships he or his family will endure if repayment is 

required,” and that the state may not penalize the debtor “as long as his default is 

attributable to his poverty, not his contumacy.”  Id. at 124.7 

Virginia’s license-for-payment scheme is not narrowly drawn to this standard.  

Va. Code § 46.2-395(B) requires that a person’s driver’s license be automatically 

7 Other courts have ruled to similar effect.  See, e.g., Pugh v. Rainwater, 572 F.2d 1053, 1057 
(5th Cir. 1978) (holding that a fixed bond schedule with no consideration of ability to pay or other 
alternatives “infringes on both due process and equal protection requirements”); Walker v. City of 
Calhoun, Civ. A. No. 4:15-CV-0170-HLM, 2016 WL 361612, at *11 (N.D. Ga. Jan 28, 2016) 
(same); Jones v. City of Clanton, Civ. A. No. 2:15cv34-MHT, 2015 WL 5387219, at *2 (M.D. 
Ala. Sept. 14, 2015) (same); Cooper v. City of Dothan, Case No. 1:15-CV-425-WKW[WO], 2015 
WL 10013003, at *2 (M.D. Ala. June 18, 2015) (same); United States v. Flowers, 946 F. Supp. 
2d 1295, 1301 (M.D. Ala. 2013) (same for revocation of probation); State v. Johnson, 315 P.3d 
1090, 1099, as amended Mar. 13, 2014, cert. denied, 135 S. Ct. 139 (2014) (same for suspension 
of driver’s license); State, Dep’t of Revenue, Child Support Enf’t Div. v. Beans, 965 P.2d 725, 
729 (Alaska 1998) (same for suspension of driver’s license). 
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suspended when a person fails to pay fines and costs within the requisite time period 

(usually 30 days after the traffic or criminal conviction, or after missing a single payment 

on an installment plan).  Suspension occurs automatically, with no inquiry into the 

individual’s ability to pay.  Compl. ¶ 285.  Because there is no inquiry into ability to pay, 

there is also no consideration of alternatives other than driver’s license suspension.  

Automatically suspending driver’s licenses for outstanding court debt, with no 

consideration of ability to pay, violates principles of due process and fundamental 

fairness.   

The cases cited by Defendant are inapposite.  City of Milwaukee v. Kilgore, 532 

N.W.2d 690 (Wis. 1995), rejected a challenge to a law suspending licenses for unpaid 

costs for non-traffic offenses.  But Plaintiffs are not mounting a wholesale challenge to 

the Commonwealth’s power to suspend licenses for court debt.  Plaintiffs claim that Va. 

Code § 46.2-395(B) is unconstitutional as applied to defendants unable to pay.  Similarly, 

In re M.E.G., No. 13-01-117-CV, 2002 WL 407802, at *2 (Tex. App. Mar. 14, 2002), 

appears to have been a challenge to the state’s power to revoke driver’s licenses for child 

support arrearages, not a claim about ability to pay.8  

At issue here is the Commonwealth’s own justice system.  The machinery of 

justice must comport with the requirements of due process.  The Commonwealth imposes 

8 The child support comparison is inapt for other reasons.  First, enforcing payments to minor 
children involves state interests different from those involved in enforcing fines and costs owed to 
the Commonwealth itself.  Second, child support is a situation in which the obligor’s financial 
means are taken into account in the initial imposition of the obligation.  See, e.g., Va. Code § 20-
108.2.  Even so, punishment for inability to pay in this context might raise constitutional issues.  
See State, Dep’t of Revenue, Child Support Enf’t Div. v. Beans, 965 P.2d 725, 729 (Alaska 1998) 
(stating that a driver’s license suspension provision “would be unconstitutional as applied if used 
to revoke the license of an individual incapable of paying the demanded support.”). 
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costs and fines and then punishes people who cannot pay them by indefinitely suspending 

their driver’s licenses.  This offends principles of due process and fundamental fairness. 

B. Plaintiffs Have Properly Alleged Violations of Procedural Due Process 

The U.S. Supreme Court has held driver’s licenses are protected property interests 

and “are not to be taken away without that procedural due process required by the 

Fourteenth Amendment.”  Bell, 402 U.S. at 539; see also Scott v. Williams, 924 F.2d 56, 

58 (4th Cir. 1991) (“[A] driver’s license is a property interest protected by the fourteenth 

amendment and, once issued, a driver’s license may not be taken away without affording 

a licensee procedural due process.”); Plumer, 915 F.2d at 931. 

“The essence of due process is the requirement that a person in jeopardy of 

serious loss (be given) notice of the case against him and opportunity to meet it.” 

Mathews v. Eldridge, 424 U.S. 319, 348 (1976) (internal quotation marks omitted).  

When suspension of a driver’s license is at stake, the state “must afford ‘notice and 

opportunity for hearing.’”  Bell, 402 U.S. at 542 (citation omitted).  Likewise, the Fourth 

Circuit has recognized that revocation or suspension of a driver’s license requires “notice 

and an opportunity to be heard.” Plumer, 915 F.2d at 931.  Va. Code § 46.2-395 fails to 

provide either notice or a hearing.   

As to notice, “[a]n elementary and fundamental requirement of due process in any 

proceeding which is to be accorded finality is notice reasonably calculated, under all the 

circumstances, to apprise interested parties of the pendency of the action and afford 

them an opportunity to present their objections.”  Mullane v. Cent. Hanover Bank & 

Trust Co., 339 U.S. 306, 314 (1950) (emphasis added).  Thus, “when notice is a person’s 

due, process which is a mere gesture is not due process.  The means employed must be 
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such as one desirous of actually informing [the recipient] might reasonably adopt to 

accomplish it.”  Id. at 315. 

In this case, Plaintiffs received no notice about an impending license suspension; 

instead, their licenses were suspended automatically upon default.  At most, at the time of 

trial on the underlying traffic or criminal offense, Plaintiffs might receive generic 

information from the clerk indicating that future nonpayment would result in automatic 

suspension, which is merely a statement of the law.  See Compl. ¶¶ 275, 278, 291.  

General language about the possibility of a suspension in the event of a hypothetical 

future default is not “reasonably calculated … to apprise interested parties of the 

pendency of the action.”  Mullane, 339 U.S. at 314.  Indeed, at that stage there is no 

action pending of which Plaintiffs could be apprised.  Similarly, the requirement of notice 

is closely related to requirement of a hearing.  Not only should notice “apprise interested 

parties of the pendency of the action,” but it also helps “afford them an opportunity to 

present their objections.”  Id.; see also Memphis Light, Gas & Water Div. v. Craft, 436 

U.S. 1, 14 (1978).  It is logically impossible for Plaintiffs to receive notice that is 

sufficient in this regard, because, as explained below, they are also denied a hearing.   

Due process in these circumstances also requires a hearing prior to deprivation.  

In Bell v. Burson, where a driver’s license was suspended in order to encourage posting 

of monetary security, the Supreme Court concluded that “except in emergency situations 

(and this is not one) due process requires that when a State seeks to terminate an interest 

such as that here involved, it must afford notice and opportunity for hearing appropriate 

to the nature of the case before the termination becomes effective.” 402 U.S. at 542 

(emphasis added; internal quotation marks omitted); see also Dixon v. Love, 431 U.S. 

Case 3:16-cv-00044-NKM-JCH   Document 21   Filed 11/03/16   Page 40 of 58   Pageid#: 290 
JA247

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 254 of 383



105, 114 (1977) (stating that a pre-deprivation hearing is required when the “only 

purpose” of license suspension is to obtain monetary security); Zinermon v. Burch, 494 

U.S. 113, 127 (1990) (stating that “the Constitution requires some kind of a hearing 

before the State deprives a person of liberty or property.”). 

In this case, Va. Code § 46.2-395 does not provide for a hearing of any kind.  

Suspensions are automatic upon default, with no “opportunity to be heard,” Plumer 915 

F.2d at 931.  This lack of a hearing is in flagrant violation of the requirements laid down 

by the Supreme Court in Bell and adhered to by the Fourth Circuit. 

Plumer v. Maryland, 915 F.2d 927 (4th Cir. 1990), is instructive by comparison.  

There, the Fourth Circuit upheld a Maryland suspension scheme against a challenge by a 

plaintiff whose license was suspended after a drunk driving conviction and refusal to take 

a breathalyzer test.  Id. at 928.  The Court held that due process requires “that a licensee 

be informed of the evidence on which the agency is relying, and be given a chance to 

rebut such evidence.”  Id. at 932.  The Court concluded that due process was satisfied 

because: 

[The Motor Vehicle Administration] cannot suspend any license without 
first making available a hearing prior to the suspension.  Such a hearing is 
held only after written notice is given to the licensee setting forth the time 
and place of the hearing, and the factual basis for the suspension action.  
Finally, the licensee has the right to inspect and copy all evidence, as well 
as call witnesses and present rebuttal evidence. 

Id. (internal citations omitted) (emphasis added).   

 Here, none of these protections exist.  There is no hearing prior to suspension—

indeed, none at all.  There is no written notice “setting forth the time and place” of the 

non-existent hearing.  Id. And the licensee has no rights of inspection and rebuttal, 

because again there is no hearing.  It is true that the Fourth Circuit said that these 
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procedures “more than satisfy the constitutional requirements.”  Id. But given that Va. 

Code § 46.2-395 includes none of the protections the Court found relevant, it is difficult 

to imagine how it could meet the minimum requirements of due process. 

Although Defendant acknowledges that a driver’s license is a protected property 

right that cannot be taken away without the due process required by the Fourteenth 

Amendment, Mot. at 31, he ignores what due process requires—“notice and an 

opportunity to be heard.”  Plumer, 915 F.2d at 931.  In fact, Defendant declares that no 

hearing is required, eliminating due process altogether.  Mot. at 32.9  

Next, Defendant contends that Plaintiffs had “several opportunities” to be heard, 

pointing to appeals of their underlying convictions and post-conviction show cause 

hearings.  Id.  Not only is Defendant improperly attempting to have this Court resolve the 

merits of the claim at this preliminary stage, but neither of these provides Plaintiffs with 

an opportunity to be heard prior to the deprivation of their driver’s licenses—indeed, 

neither addresses the suspension of driver’s licenses at all. 

First, as to the appeal of underlying convictions, Plaintiffs are not challenging 

either the underlying convictions or the assessment of fines and costs.  They are 

challenging the automatic suspension of their driver’s licenses by Defendant for being 

unable to pay.  Driver’s license suspension is not reviewable on appeal of the underlying 

conviction.  The suspension of the driver’s license occurs at the same time as, or after, the 

9 Defendant relies upon an unreported, per curiam decision to imply that the Fourth Circuit 
has ruled on the constitutionality of Va. Code § 46.2-395; however, the decision has no analysis 
of due process and simply states that the statute does not have a hearing provision—not that the 
Constitution does not require one.  If anything, this piece of statutory interpretation confirms 
Plaintiffs’ factual premise:  that Va. Code § 46.2-395 does not provide for any kind of hearing.  
This lack of a hearing violates due process. 
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deadline to appeal the underlying conviction has passed.10  A suspension that has not yet 

occurred—and that certainly could not have occurred at the time of trial—is not and 

logically could not be grounds for appealing an underlying conviction.  Essentially, 

Defendant is proposing a scheme that would require individuals to appeal their 

convictions solely to enable them to defend against the hypothetical inability to pay fines 

and costs and the subsequent suspension of their driver’s licenses, all while incurring 

more fees and costs from the appeal.   

Second, the show cause hearing that Defendant references occurs after a driver’s 

license has been suspended; occurs only upon a motion of the Court or Commonwealth’s 

Attorney; and by its terms does not include consideration of driver’s license suspension 

within its scope.  See Va. Code § 19.2-358.  The individuals are not able to invoke any 

pre-deprivation hearing on their ability to pay; instead, this procedure provides, at most, a 

post-deprivation hearing at the whim of the Court addressing only the assessment of fines 

and costs—not the suspension of their licenses.  Thus, none of the procedures Defendant 

relies upon afford a pre-deprivation hearing as required by the Fourteenth Amendment.   

Further, Defendant asserts that the underlying criminal or traffic trials “self-

supply any procedural due process required.”  Mot. at 33.  This statement appears to 

contemplate that the Commonwealth’s criminal and traffic trials are geared toward 

determining whether defendants will at some future time be able to afford any fines and 

costs that may be imposed after conviction, and thus whether at some future time they 

may be deprived of their driver’s licenses.  Of course, these proceedings are instead 

10 In General District Court, where all traffic and misdemeanor violations are handled, 
appeals must be noted within ten days.  Va. Code Ann. § 16.1-132.  In circuit court, appeals must 
be noted within thirty days.  Va. Code Ann. § 8.01-675.3 
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directed at determining the guilt or innocence of the defendant as to the offense in 

question.  They do not provide procedural due process as to the deprivation of the license.   

Defendant’s reliance on Connecticut Department of Public Safety v. Doe, 538 

U.S. 1, 7 (2003), is misplaced.  In Doe, the plaintiff’s placement on the sex offender 

registry turned on his underlying conviction—“[n]o other fact is relevant to the disclosure 

of the registrants’ information.”  Id. at 7.  Here, the suspensions do not “turn on” the 

underlying convictions, but rather on the failure to pay post-conviction fines and costs 

because of inability to pay.  “Inability to pay” is not a defense to the underlying 

convictions.  Moreover, the failure to pay fines and costs cannot be raised at trial, because 

it has not occurred yet, and the trial judge certainly cannot resolve whether a hypothetical 

future default is willful or instead based on inability to pay.  Thus, any proceedings 

occurring in connection with the underlying conviction do not afford any opportunity to 

be heard on the deprivation of the license. 

Because the “opportunities” identified by Defendant are illusory, they do not 

constitute state court remedies that Plaintiffs must pursue before bringing a procedural 

due process challenge.  Mot. at 34.   

As the Fourth Circuit has recognized, procedural due process in the context of the 

suspension of a driver’s license requires “notice and an opportunity to be heard.”  

Plumer, 915 F.2d at 931.  Here, Plaintiffs have adequately alleged that their protected 

property interests—their driver’s licenses—were taken away without any notice or 

hearing regarding their ability to pay the court costs and fees.  The Court must reject 

Defendant’s attempts to distort the allegations as challenges to the underlying 

convictions.  Plaintiffs do not challenge their underlying convictions or even the 
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assessment of costs and fines.  Instead, they challenge Defendant’s acts of indefinitely 

suspending their licenses upon default without providing any post-default notice or 

hearing.  As such, Defendant’s actions deprived Plaintiffs of their constitutional right to 

due process.  Accordingly, Defendant’s motion to dismiss on this point must be denied.   

C. Plaintiffs Have Properly Alleged Violations of Equal Protection 
through Punishing Poverty 

Defendant’s argument that Plaintiffs have failed to allege differential treatment 

and intentional discrimination misunderstands Plaintiffs’ equal protection claim.  Mot. at 

36.  Plaintiffs have successfully alleged differential treatment, and they need not allege 

intentional discrimination to state a valid claim.  In point of fact, however, they have 

successfully alleged intentional discrimination as well.   

1. The license-for-payment scheme fails the requirements of equal 

justice.  The Supreme Court has made clear that penalizing individuals because they are 

unable to pay state-imposed financial obligations violates the Equal Protection Clause.  

See, e.g., Griffin v. Illinois, 351 U.S. 12, 16-17 (1956) (holding unconstitutional the 

denial of a criminal appeal for inability to pay associated costs); Williams v. Illinois, 399 

U.S. 235, 240-41 (1970) (same for imprisonment for inability to pay criminal fines and 

court costs); Tate v. Short, 401 U.S. 395, 399 (1971) (same for imprisonment for inability 

to pay traffic fines); Mayer v. City of Chicago, 404 U.S. 189, 196-97 (1971) (same for 

appeal of non-felony charges punishable by fine); Bearden v. Georgia, 461 U.S. 660, 662 

(1983) (same for revoking probation for failure to pay fines and restitution).11  

11 As apparent from Plaintiffs’ arguments, these cases rest on both due process and equal 
protection.  See M.L.B. v. S.L.J., 519 U.S. 102, 120 (1996) (“As we said in Bearden v. Georgia, in 
the Court’s Griffin-line cases, ‘due process and equal protection principles converge.’”) (internal 
citation omitted); Alexander, 742 F.2d at 123 n.8 (“Traditional principles of equal protection and 
due process converge in cases such as this.”). 
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Likewise, the Fourth Circuit has stated that punishing people for inability to pay 

court debt violates equal protection.  In Alexander v. Johnson, the Court held that “[t]he 

state’s initiatives in this area naturally must be narrowly drawn to avoid … creating 

discriminating terms of repayment based solely on the defendant’s poverty.”  742 F.2d 

at 123-24 (emphasis added).  See also United States v. Boyd, 935 F.2d 1288 (4th Cir. 

1991) (holding that punishment is inappropriate “if the default results from a condition 

beyond [defendant’s] control such as poverty.”) (citing Bearden, 461 U.S. at 668-69 

(1983); United States v. Taylor, 321 F.2d 339, 341 (4th Cir. 1963)) (unpublished 

opinion). 

Defendant’s equal protection analysis ignores the Alexander standard of review 

and disregards these cases altogether.  Defendant contends that Plaintiffs have been 

treated no differently from similarly situated individuals because the relevant comparison 

is between those who have “complied with the court order” and those who have not.  

According to Defendant, all people who default are treated similarly, and thus Plaintiffs 

have no equal protection claim.  Mot. at 37-38.  But in the controlling cases, as here, the 

relevant comparison is between those who can pay fines and costs and those who cannot.  

See, e.g., Bearden, 461 U.S. at 665 (stating that the relevant comparison is between those 

able and unable to pay).  Here, Plaintiffs are willing but unable to pay, and they are 

treated differently from those who are willing and able.  See, e.g., Compl. ¶ 1, 3, 5, 44. 

Defendant defends his comparison (those who satisfy courts orders versus those 

who do not) by arguing that a court’s treatment of an individual “is premised only on 

whether the individual[] pays the fees imposed, not on whether the individual is 

indigent.” Mot. at 38.  But the schemes struck down in Bearden, Mayer, Tate, Williams, 
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Griffin, and other similar cases also did not target indigency.  To the contrary, each 

involved a facially neutral scheme, and the Supreme Court nevertheless invalidated all of 

them under the Equal Protection Clause.  In Williams, for example, the Court noted that 

the statutory scheme imposing imprisonment for failure to pay criminal court fines and 

costs did “not distinguish between defendants on the basis of ability to pay fines.” 399 

U.S. at 242.  Yet while the statute “[o]n its face” extended “an apparently equal 

opportunity for limiting confinement … by satisfying a money judgment,” the Court 

found that the choice was “illusory” for any defendant without funds.  Id. In operation, 

the facially neutral statute worked “an invidious discrimination” on the petitioner solely 

because of his inability to pay.  Id.  The same is true here: Plaintiffs’ “equal opportunity” 

to avoid license suspension under the statute is illusory.   

Defendant essentially claims that a violation of the Equal Protection Clause 

requires purposeful discrimination.  Mot. at 36.  While some equal protection doctrine 

requires such a showing, the Griffin line of cases does not.  In fact, the Supreme Court 

has flatly rejected the claim that later cases requiring discriminatory intent (such as 

Washington v. Davis, 426 U.S. 229 (1976)) have had any impact whatsoever on the 

Griffin line of cases.  M.L.B., 519 U.S. at 126-27.  Stating that “Washington v. Davis … 

does not have the sweeping effect respondents attribute to it,” the Court reiterated the 

concern of Williams and Griffin that the justice system not be “grossly discriminatory in 

its operation.”  Id. (citing Griffin, 351 U.S. at 17, n.11).  The Court noted that Bearden, a 

post-Washington v. Davis case, “adher[ed] in 1983 to Griffin’s principle of equal justice.”  

Id. at 127 (citing Bearden, 461 U.S. at 664–665) (internal quotation marks omitted).  The 

Court thus roundly rejected any discriminatory intent requirement in the equal justice 

Case 3:16-cv-00044-NKM-JCH   Document 21   Filed 11/03/16   Page 47 of 58   Pageid#: 297 
JA254

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 261 of 383



arena: “this Court has not so conceived the meaning and effect of our 1976 

‘disproportionate impact’ precedent.”  Id.  See also Alexander, 742 F.2d at 125 

(analyzing whether the state scheme is “narrowly drawn to avoid unfairness and 

discriminatory effects”) (emphasis added). 

Plaintiffs’ challenge to the Virginia justice system is controlled by Alexander and 

related Supreme Court cases.  Under these precedents, Plaintiffs have alleged more than 

sufficient facts to overcome a motion to dismiss. 

2. Plaintiffs have alleged sufficient facts to state a claim of 

discriminatory intent.  For the aforesaid reasons, a showing of discriminatory intent is 

not necessary to Plaintiffs’ equal protection claim.  To the extent that this Court 

disagrees, however, Plaintiffs have also successfully alleged discriminatory intent.   

Legislative history and historical background are relevant considerations to 

“whether discriminatory intent motivates a facially neutral law.” N. Carolina State 

Conference of NAACP v. McCrory, 831 F.3d 204, 220 (4th Cir. 2016).  Here, Plaintiffs 

allege that the historical background of Virginia’s license-for-payment scheme shows that 

the Commonwealth enacted the current statute knowing that many defendants were 

unable to pay their debt and nonetheless imposing additional punishment on them for 

failure to do so.  Specifically, Plaintiffs allege that: 

• In 1987, an interagency team recommended driver’s license suspension as 
a means to improve collection of court debt, unless the defendant is “truly 
indigent and/or unable to make necessary payments” (Compl. ¶ 321);  

• In 1993, the Office of the Executive Secretary of the Supreme Court of 
Virginia recommended to the General Assembly in a report that it expand 
“the use of driver’s license suspension for failure to pay outstanding fines 
and costs related to criminal convictions” (Compl. ¶ 322);  

• The report also found that many offenders “[we]re poor and without 
obvious means to satisfy court judgments” (Compl. ¶ 323);  

Case 3:16-cv-00044-NKM-JCH   Document 21   Filed 11/03/16   Page 48 of 58   Pageid#: 298 
JA255

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 262 of 383



• In 1994, the General Assembly expanded the use of driver’s license 
suspension to all kinds of court debt with no carve-out for indigents 
(Compl. ¶ 324); and  

• In fact, the legislation removed language from the existing Virginia Code 
requiring investigation into the reasons for nonpayment and permitting 
collection only if the investigation suggested that the debtor might be able 
to pay.  (Compl. ¶ 325). 

In addition to this historical background, Plaintiffs allege disparate impact, as Defendant 

acknowledges at the outset of his brief.  See Mot. at 3.  The Fourth Circuit has held that 

the disproportionate impact of an action is relevant to whether discriminatory intent 

exists.  McCrory, 831 F.3d at 220-21.  Accordingly, Plaintiffs have sufficiently alleged 

discriminatory intent. 

For all of these reasons, Plaintiffs have stated a valid claim under the Equal 

Protection Clause. 

D. Plaintiffs Have Properly Alleged that the Commonwealth’s License-
for-Payment Scheme Fails Rational Basis Review 

 Plaintiffs contend that the license-for-payment scheme embeds inequality and 

lack of due process into the Commonwealth’s justice system.  Because it punishes people 

for their inability to pay, it violates equal protection and due process.  Decisions applying 

deferential rational basis review are no more relevant to the current case than they were 

to Gideon v. Wainwright, 372 U.S. 335 (1963), or to the numerous cases cited above 

addressing the fundamental fairness and equality of the state’s own system of justice. 

 Nevertheless, the Commonwealth’s license-for-payment scheme cannot survive 

even rational basis review.  At a minimum, due process requires that a challenged law 

“be rationally related to legitimate government interests.”  Washington v. Glucksberg, 

521 U.S. 702, 728 (1997).  Meanwhile, rational basis analysis in the equal protection 

context requires “a rational relationship between the disparity of treatment and some 
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legitimate governmental purpose.”  King v. Rubenstein, 825 F.3d 206, 221 (4th Cir. 

2016).  Va. Code § 46.2-395(B) fails these standards, because taking away an 

individual’s driver’s license because he or she is unable to pay court debt is, at bottom, 

flatly irrational.  There is simply not a rational relation between the ability to pay court 

debt and Plaintiffs’ constitutionally protected property interests in their driver’s licenses 

and the attendant liberty interests in being able to drive.  At the least, Plaintiffs are 

entitled to establish the irrationality of this scheme at trial. 

Defendant offers two state interests in support of Va. Code § 46.2-395(B): (1) 

promoting highway safety and (2) enforcing court orders.  Mot. at 39.  The Complaint 

alleges sufficient facts to discredit both.  First, suspensions under Va. Code § 46.2-

395(B) are wholly unrelated to the Commonwealth’s interest in promoting highway 

safety.  Defendant suspends driver’s licenses not as a result of traffic offenses, but as a 

result of unpaid court debt.  Even in cases where the underlying conviction was traffic-

related, the suspension arises not from that conviction but from subsequent default.12  

And of course, a person with a perfect driving record can have his license suspended for 

unpaid debt for a non-traffic conviction, while anyone who pays can continue to drive, 

regardless of his or her driving record.13  Promoting highway safety is thus not a credible 

12 Thus Defendant’s argument that three Plaintiffs’ licenses were suspended due to traffic-
related convictions is incorrect.  Mot. at 39.  While these plaintiffs have been convicted of traffic 
violations, in every case, Plaintiff’s license was suspended because he or she could not pay the 
costs assessed after conviction; suspension did not occur because of conviction. 

13 Indeed, suspensions for court debt are wholly out of proportion with the penalties imposed 
for traffic offenses.  A person convicted of reckless driving risks no more than a six-month 
suspension of his or her license.  See Va. Code § 46.2-393.  If a driver kills someone as a result of 
reckless driving, his or her license may be suspended for up to twelve months.  See Va. Code § 
46.2-396.  In contrast, failure to pay court costs and fines requires the Defendant to suspend a 
debtor’s license indefinitely, for as long as he or she is in arrears by any amount up to ten years 
for General District Court and twenty years for Circuit Court.  Va. Code § 46.2-395.  It is 
common for such suspensions to last for years.  Such a system is plainly unreasonable. 
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interest in this case, let alone one rationally advanced by the statute’s operation.14  

Defendant’s “highway safety” interest cannot possibly support a Rule 12(b)(6) dismissal.   

 Second, Defendant contends that the DMV “revokes driver’s licenses in an effort 

to compel future compliance with a court order.” Mot. at 36.  As applied to Plaintiffs and 

others unable to pay, Va. Code § 46.2-395(B) has no rational relation to this objective.  

For low-income debtors, driver’s license suspension does not operate as an incentive to 

pay.  Compl. ¶ 366.  The whole problem is that Plaintiffs are willing but unable to pay.  

Compl. ¶ 44.  They fail to meet their obligations because they are choosing between 

paying the court and paying rent, buying medications, putting food on the table, and 

meeting other necessary expenses.  Compl. ¶ 335.  Driver’s license suspension does not 

make those other obligations any less urgent or non-negotiable, and therefore it does not 

make payment likely.  See Bearden, 461 U.S. at 670-71 (“Revoking the probation of 

someone who through no fault of his own is unable to make restitution will not make 

restitution suddenly forthcoming.”).   

Plaintiffs have thus sufficiently alleged that Va. Code § 46.2-395(B) is not 

rationally related to a legitimate state interest.  Plaintiffs have, in fact, alleged more: that 

Va. Code § 46.2-395(B) actually undermines the state’s stated objectives and is 

fundamentally perverse.  See Compl. ¶ 336-48.  First, driver’s license suspension inhibits 

ability to pay.  The loss of a license often means the loss of reliable transportation to and 

from work.  This can lead to job loss.  See, e.g., Compl. ¶ 157.  For those who are 

14 Perhaps for this reason, Defendant at times does not rely on highway safety at all and 
instead attempts to justify the law entirely on the basis of enforcement of court orders.  See Mot. 
at 36.  This provides additional support for Plaintiffs’ allegation that the motivation for expanding 
the driver’s license suspension scheme was not highway safety but “improving collection of court 
debt.” Compl. ¶ 321.   
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unemployed or who lose their job, the inability to drive makes the job search 

exponentially harder.  In many parts of the Commonwealth, public transportation options 

are limited or non-existent.  Compl. ¶¶ 135, 337.  All of this makes it less likely—not 

more likely—that the debtor will be able to pay the court.   

Second, the license-for-payment scheme is counterproductive to the goal of 

successful reentry after incarceration.  See Compl. ¶ 432.  For people returning to their 

communities from jails and prisons, finding a job is a crucial element to successful 

reentry.  But the challenges of finding work and getting reestablished put those 

individuals at high risk for not meeting court debt obligations.  When their licenses are 

suspended for court debt, their ability to obtain or maintain stable employment is greatly 

reduced, and with it their chances of successful reentry.  Compl. ¶ 436.  This cycle 

undermines the Commonwealth’s own reentry, rehabilitation, and safety objectives. 

Finally, suspending driver’s licenses for nonpayment of court debt actually makes 

highways less safe.  Compl. ¶ 432.  The purpose of licensing drivers is to promote safety 

on Virginia’s roads and highways.  Compl. ¶ 434.  As alleged, the American Association 

of Motor Vehicles (AAMVA) has concluded that enforcing debt-related suspensions 

strains state budgets and diverts limited law enforcement resources away from dangerous 

drivers.  The AAMVA has thus concluded that suspension of driver’s licenses for non-

traffic related reasons actually increases the threat to public safety and has recommended 

the repeal of such suspension policies.  See Compl. ¶¶ 349-364.   

Defendant suggests that Plaintiffs’ argument is “persuasive” but is, “at its heart, a 

policy argument.” Mot. 40.  But the suitability of state policies is precisely what is at 
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issue in rational basis analysis.  Va. Code § 46.2-395(B) is not rationally related to the 

Commonwealth’s objectives.  It in fact undermines them. 

E. Plaintiffs Have Properly Alleged Violations of Equal Protection 
through Extraordinary Collection Efforts 

 Plaintiffs sufficiently allege a claim for violation of the Equal Protection Clause 

with respect to the Commonwealth’s extraordinary collection efforts.  With respect to 

debt collection, the Equal Protection Clause ensures two things: (1) that debtors to the 

state are not treated differently from civil debtors and (2) that they are afforded protection 

for basic necessities and the means of making a living.  Virginia’s license-for-payment 

scheme fails in both these regards.  

 Defendant ignores the primary case on this issue—James v. Strange, 407 U.S. 128 

(1972).  In James, the Supreme Court struck down a Kansas statutory scheme for 

recouping the costs of providing court-appointed counsel to indigent defendants.  Under 

the statute, an indigent defendant for whom counsel was appointed became obligated to 

repay the state for this expense within 60 days.  The Court explained: 

If the sum remains unpaid after the 60-day period, a judgment is docketed 
against defendant for the unpaid amount.  Six percent annual interest runs 
on the debt from the date the expenditure was made.  The debt becomes a 
lien on the real estate of defendant and may be executed by garnishment or 
in any other manner provided by the Kansas Code of Civil Procedure.  The 
indigent defendant is not, however, accorded any of the exemptions 
provided by that code for other judgment debtors except the homestead 
exemption.   

Id. at 131.  The list of exemptions denied to indigent defendants included “restrictions on 

the amount of disposable earnings subject to garnishment, protection of the debtor from 

wage garnishment at times of severe personal or family sickness, and exemption from 

attachment and execution on a debtor’s personal clothing, books, and tools of trade.” Id. 

at 135.   
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 Because the statute stripped indigent defendants of the “array of protective 

exemptions … erected for other civil judgment debtors,” the Court held that it violated 

the Equal Protection Clause.  Id. While recognizing that “state recoupment statutes may 

betoken legitimate state interests,” the Supreme Court explicitly held that “these interests 

are not thwarted by requiring more even treatment of indigent criminal defendants with 

other classes of debtors … State recoupment laws, notwithstanding the state interests they 

may serve, need not blight in such discriminatory fashion the hopes of indigents for self-

sufficiency and self-respect.”  Id. at 142-43.  The Court noted that it is particularly 

egregious—and unconstitutional—when the state “strips the indigent defendant of the 

very exemptions designed primarily to benefit debtors of low and marginal incomes.”  Id. 

at 139.  See also Fuller v. Oregon, 417 U.S. 40, 46 (1974) (upholding state recoupment 

scheme under James because “[d]efendants with no likelihood of having the means to 

repay are not put under even a conditional obligation to do so.”). 

 In Alexander v. Johnson, the Fourth Circuit held, in accordance with James, that 

“the [indigent] defendant cannot be exposed to more severe collection practices than the 

ordinary civil debtor,” 742 F.2d at 124.  The Court adopted a standard of review requiring 

that enforcement policies for state-imposed debt must be “narrowly drawn to avoid 

unfairness and discriminatory effects.”  Id. at 125.   

 The Commonwealth’s license-for-payment scheme fails this standard.  It does 

precisely what this line of cases protects against: (1) it subjects indigent court debtors to 

“more severe collection practices than the ordinary civil debtor,” Alexander, 742 F.2d at 

124, and, in the process, (2) it denies these debtors the procedural and substantive 

safeguards they would receive if this were a civil debt.  Compl. ¶¶ 447-48.   
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 First, Va. Code § 46.2-395 automatically suspends Plaintiffs’ driver’s licenses for 

unpaid court debt.  This is a penalty to which the vast majority of civil debtors are simply 

not exposed.15  Given that, under James and its progeny, the indigent defendant “cannot 

be exposed to more severe collection practices than the ordinary civil debtor,” Alexander, 

742 F.2d at 124, the application of Va. Code § 46.2-395 is unconstitutional. 

 Second, driver’s license suspension, much like the scheme in James, fails to 

afford the indigent defendant basic protections for necessities and livelihood.  In Virginia, 

the “Poor Debtor’s Exemption” shields civil debtors from creditors’ attempts to claim 

certain basic belongings.  Va. Code § 34-26.  These belongings include clothing, home 

furnishings, firearms, pets, medically prescribed health aids, motor vehicles, and “[t]ools, 

books, instruments, implements, equipment, and machines, including motor vehicles, 

vessels, and aircraft, which are necessary for use in the course of the householder’s 

occupation or trade not exceeding $10,000 in value.”  Va. Code § 34-26(4)-(8) 

(emphasis added).  The purpose of these exemptions is to allow the debtor “to provide for 

herself and her family.”  See Doug Rendleman, Enforcement of Judgments and Liens in 

Virginia § 3.3[B].   

 This is precisely what Va. Code § 46.2-395 fails to do.  By suspending Plaintiffs’ 

driver’s licenses, it deprives them of the means to provide for themselves and their 

families as surely as repossession of a car or of the tools of their trade.  “Once [driver’s] 

licenses are issued … their continued possession may become essential in the pursuit of 

15 It appears that the only civil judgments for which driver’s licenses may be suspended are 
unpaid judgments relating to traffic accidents for which the defendant was at fault and uninsured.  
See Va. Code Ann. § 46.2-417 (providing for “Suspension for failure to satisfy motor vehicle 
accident judgment”).  This rule for a specific subvariety of civil debtor does not alter the fact that 
Va. Code § 46.2-395 exposes the indigent debtor to “more severe collection practices than the 
ordinary civil debtor.”  Alexander, 742 F.2d at 124 (emphasis added). 
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a livelihood.”  Bell, 402 U.S. at 539 (emphasis added).  As civil debtors, Plaintiffs would 

be entitled to keep a motor vehicle of modest value, but as debtors to the Commonwealth 

they automatically lose the license required to drive the vehicle in the first place.  Such a 

scheme “strips the indigent defendant of the very exemptions designed primarily to 

benefit debtors of low and marginal incomes,” James, 407 U.S. at 139, and “blight[s] … 

the hopes of indigents for self-sufficiency and self-respect,” Id. at 142-43. 

 The license-for-payment scheme “fails to afford the indigent defendant basic 

protections for necessities and livelihood” in an additional way.  Civil garnishees in 

Virginia can count on at least two key protections against garnishment of minimal 

income.  Va. Code § 34-29(a) provides that at least $290 per week in income (or roughly 

$1256 in monthly income) is completely protected against garnishment by creditors.  In 

addition, federal law (the so-called anti-alienation provision of the Social Security Act, at 

42 U.S.C. § 407(a)) provides that “none of the moneys paid” under the Social Security 

Act can be “subject to execution, levy, attachment, garnishment, or other legal process.” 

The aim of this law is to ensure that people surviving on Social Security benefits cannot 

see those benefits captured to repay debts.  These crucial protections of a minimum 

financial existence are impliedly stripped from debtors facing driver’s license suspension 

for unpaid court debt, in violation of James and subsequent cases.  Whereas civil debtors 

receive notice, can mark these and other protections on a Virginia court form (DC-454), 

and receive a hearing, the driver’s license suspension scheme provides no statutory floor 

against collection, no notice, and no hearing.  Even the poorest Virginia citizens are told 

to pay or lose their licenses.    
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 When analyzed in accordance with James and its progeny, Plaintiffs’ Complaint 

is more than sufficient to survive a motion to dismiss.   

CONCLUSION 

 Plaintiffs’ challenge is procedurally proper.  It sets out five distinct constitutional 

defects with Virginia’s license-for-payment scheme, all of which are sufficiently alleged 

and any one of which, if proven, would be sufficient to support their claims for relief.  

For the foregoing reasons, Defendant’s motion to dismiss must be denied. 

DATED: November 3, 2016 

By:  /s/ Jonathan T.  Blank  
Jonathan T.  Blank (VSB No.: 38487) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

 
(Charlottesville Division) 

 
 
 )  
DAMIAN STINNIE, )  
DEMETRICE MOORE, )  
ROBERT TAYLOR, )  
NEIL RUSSO, )  
 )  
Individually, and on behalf of all others )  
Similarly situated )  
 )  

Plaintiffs, )  
 )  

v. )  
 ) Civ. No. 3:16-cv-44 
RICHARD D. HOLCOMB, )  
in his official capacity as the Commissioner )  
of the VIRGINIA DEPARTMENT OF )  
MOTOR VEHICLES )  
 )  

Defendant. )  
 )  

 
 

BRIEF OF AMICUS CURIAE 
VIRGINIA STATE CONFERENCE OF THE NAACP 
OPPOSING DEFENDANT’S MOTION TO DISMISS 

 

I.  INTEREST OF AMICUS CURIAE 

 The Virginia State Conference of the National Association for the Advancement of 

Colored People (“Virginia NAACP”), by and through undersigned counsel, hereby file this brief 

as amicus curiae in opposition to Defendant’s Motion to Dismiss.  The Virginia State Conference 

is a member of the national NAACP.  Founded in 1909, the NAACP is the nation’s oldest and 

largest civil rights organization.  The mission of the NAACP is to ensure the equality of political, 

social, and economic rights of all persons, and to eliminate racial hatred and racial 
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discrimination.  Its members throughout the United States and the world are the premier 

advocates for civil rights in their communities.  Throughout its history, the NAACP has used the 

legal process to champion equality and justice for all persons.  The NAACP recognizes the 

importance of economic stability in advancing an equal opportunity society and advocates for 

smarter, results-based criminal justice policies to keep our communities safe, including an end to 

racial disparities at all levels in the system.   

 

II.  INTRODUCTION 

 In Virginia, approximately 914,450 people are currently without a driver’s license 

because of unpaid court costs and fines, and a substantial number of these drivers lost their 

licenses for the simple reason that they could not afford to pay the costs and fines imposed on 

them.  Compl. ¶¶ 327, 334.  The Defendant’s practice of automatically suspending licenses 

without a hearing and without consideration of ability to pay exacerbates racial and 

socioeconomic disparities in the incidence of license suspensions, as well as in stops, arrests, and 

incarceration for driving while suspended.  It also calls into serious question the fundamental 

fairness of using driver’s license suspension as a mechanism for collection in the 

Commonwealth’s court debt system. 

Given the gravity of the constitutional issues at stake and the disparate impact of the 

Defendant’s practices on people of color, the Virginia NAACP respectfully requests this Court to 

deny the Defendant’s motion to dismiss and permit this case to proceed. 

 

III.  FACTS 

 The Commonwealth’s policy of mandating automatic driver’s license suspension for 

default on any debts owed to the courts disparately impacts black people.  Black people make up 
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only 20% of Virginia’s population, but receive nearly half of the orders of suspension for unpaid 

court debt.  See Ex. A, Affidavit of Aaron Bloomfield, dated November 1, 2016, ¶¶ 12, 16.1  In 

addition, nearly 60% of convictions for driving while suspended wherein court debt was imposed 

but is “past due” are associated with blacks. See id. at ¶ 15. 

 Alongside these data suggesting overrepresentation of black Virginians in the group of 

drivers suspended for unpaid court debt, recent income and employment data suggest that black 

people in Virginia are especially economically vulnerable as compared to other racial groups.  

Black Virginians experience poverty more than any other major racial group in the 

Commonwealth.  The poverty rate for black Virginians (19.1%) is higher than the state average 

across all racial groups (11.2%) and more than double the rate for white Virginians (8.7%.).2  Per 

capita, black Virginians earn less in annual income than white Virginians, receiving only 

$24,347 compared to $40,040, respectively.3  Relatedly, the average annual unemployment rate 

for black Virginians in 2015 was higher than for any other racial group in the state.4  Whereas 

3.6% of white Virginians were unemployed in 2015, 7.9% of black Virginians lacked 

employment.5  On this measure, black Virginians also exceeded the state average (4.5%) and 

fared worse than any other racial group.6 

Thus, black people in Virginia have a double disadvantage.  They are both more likely to 

experience suspension for failure to pay court costs and fines and, because of the overlap 

1 Upon information and belief, data on license suspension is not broken down by race; however, because past due 
court debt triggers automatic suspension pursuant to Va. Code § 46.2-395, the incidence of cases coded as “past 
due” may be a rough proxy for the incidence of § 46.2-395 suspensions. 
2 U.S. Census Bureau, American Community Survey 1-Year Estimates, Poverty Status in the Past 12 Months, 
Virginia (2015). 
3 U.S. Census Bureau, American Community Survey 1-Year Estimates, Per Capita Income in the Past 12 Months (in 
2015 Inflation-Adjusted Dollars), Virginia (2015). 
4 U.S. Bureau of Labor Statistics, Preliminary 2015 Data on Employment Status by State and Demographic Group, 
Virginia (2016). 
5 Id. 
6 Id. 
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between race and poverty, are also especially vulnerable to the long-lasting and far-reaching 

effects of losing a driver’s license. Indeed, driver’s license suspension leads to a host of other 

consequences, including loss of employment and educational opportunities, inability to care for 

young or ailing family members, and increased risk of incarceration (for driving while 

suspended) or for failure to appear for court proceedings due to unreliable transportation.  

Increasingly, driver’s licenses are prerequisites for many jobs, and individuals with suspended 

driver’s licenses experience great difficulty finding and maintaining steady and sustainable 

employment.  Driver’s license suspensions shut people out of employment opportunities in four 

major ways: (1) a driver’s license is needed for transportation to and from work; (2) many jobs 

and job training programs require driving as part of the job duties; (3) driver’s licenses are 

becoming crucial for non-traditional jobs (e.g., Uber); and (4) private employers often screen out 

applicants who do not have driver’s licenses, believing a lack of a driver’s license to be an 

indicator of unreliability and irresponsibility.7   

Lack of employment can send individuals and families into long cycles of poverty that 

are extremely difficult to break.  Thus, loss of the ability to drive is a serious threat to economic 

security, not only for impacted drivers but also for their family members.  Data shows that these 

impacts are most severe in neighborhoods where there are high concentrations of low-income 

people and people of color.8   

  

 

 

7 Back on the Road California, Stopped, Fined, Arrested: Racial Bias in Policing and Traffic Courts in California 
(April 2016), at 26-28, http://ebclc.org/wp-content/uploads/2016/04/Stopped_Fined_Arrested_BOTRCA.pdf. 
8 See id. at 7-10. 
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IV.  ARGUMENT 

A. The Virginia statutory process of automatic suspension is fundamentally unfair. 

 The due process and equal protection principles of the Fourteenth Amendment prohibit 

“punishing a person for his poverty.”  Bearden v. Georgia, 461 U.S. 660, 671 (1983).  Yet Va. 

Code § 46.2-395(B) requires that a person’s driver’s license be automatically suspended when a 

person fails to pay fines, fees, and costs within the requisite time period (usually 30 days after 

sentencing, or upon default on a payment plan).  Suspension occurs automatically, with no 

inquiry into the individual’s ability to pay.  Astoundingly, the Virginia statute does not provide 

even the enigmatic minimum famously described by Justice White, when he wrote that “[t]he 

Court has consistently held that some kind of hearing is required at some time before a person is 

finally deprived of his property interests.”  Wolff v. McDonnell, 418 U.S. 539, 557-58 (1974).  

Nothing at all is provided.  Because there is no inquiry into the person’s ability to pay, there is 

also no consideration of alternatives, such as community service, job training, restorative justice, 

or settling the debt for less than is owed.  

In December 2015, the United States Department of Justice convened a group of public 

officials from across the nation to discuss the assessment of fines and fees in state and local 

governments.  Driver’s license suspension for unpaid court debt, as it exists presently in 

Virginia, was straightforwardly condemned in the resulting federal guidance:   

Courts must not use arrest warrants or license suspensions as a means of coercing 
the payment of court debt when individuals have not been afforded 
constitutionally adequate procedural protections.   

See “Letter to Colleague” from Vanita Gupta & Lisa Foster, U.S. Dep’t of Justice, at 2 (Mar. 14, 

2016) [hereinafter “DOJ Guidance”].  The DOJ Guidance notes that “[i]n many jurisdictions, 

courts are also authorized—and in some cases required—to initiate the suspension of a 

defendant’s driver’s license to compel the payment of outstanding court debts.”  Id. at 6.  The 
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DOJ Guidance concludes that automatic license suspension for failure to pay court costs and 

fines may violate due process in jurisdictions where ability to pay has not been established.  See 

id. (citing Bell v. Burson, 402 U.S. 535, 539 (1971) (holding that driver’s licenses “may become 

essential in the pursuit of a livelihood” and thus “are not to be taken away without that 

procedural due process required by the Fourteenth Amendment”)). 

Automatically suspending driver’s licenses for outstanding court debt, with no 

consideration of ability to pay, surely violates principles of due process, equal protection, and 

fundamental fairness. As DMV is a recipient of federal funds,9 Virginia’s license-for-payment 

system may also violate Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, when it 

unnecessarily imposes disparate harm on the basis of race or national origin.  See generally DOJ 

Guidance at 2.  

B. Virginia’s laws criminalizing driving on a suspended license inflict outsized pain on 
those who lose their licenses because they cannot afford to pay court costs and fines.  

Virginia’s license-for-payment scheme has a coercive and discriminatory impact on those 

who drive after suspension; while licenses are easily taken away, they are difficult to restore, and 

driving while suspended can lead to severe punishments.  For someone of modest financial 

means, even a minor traffic infraction can lead to a disastrous series of events, including loss of 

driver’s license, serious criminal consequences, and jail time. 

This cascade of hardship often starts with a citation for a minor moving violation, or even 

a non-serious status infraction like “expired inspection” that a wealthier person would satisfy out 

of court by coming into compliance (usually involving payment) and paying costs to the court.  

Low-income people face many barriers to appearing in court, including inflexible work 

9 According to the Virginia DMV’s website, DMV’s Virginia Highway Safety Office is responsible for 
administering federal highway safety funds. See https://www.dmv.virginia.gov/safety/#grants/index.html (last 
visited October 31, 2016).  
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schedules, unreliable transportation, lack of affordable childcare, or simply the knowledge that 

the proceeding will result in the imposition of more fines and costs that they cannot afford to 

pay.  Consequently, defendants are often tried in absentia, convicted, and fined with only the 

original traffic stop citation as notice.  Lack of notice persists if a bill for fines and costs 

(frequently less than $100, combined) is sent to a wrong address or one that is no longer current.   

When the fine goes unpaid for thirty days, this information is sent to DMV.  The person’s 

license is consequently administratively suspended.  Notice of this suspension is then sent to the 

defendant’s address, which may be incorrect or expired.  Accordingly, for something no more 

serious than an expired sticker or registration, a person who already struggles to financially 

comply with legal obligations like regular inspections then has their license administratively 

suspended by DMV.   

The saga continues when the person is pulled over and charged with driving on a 

suspended license.  Often, this occurs without the driver’s knowledge that their license had been 

suspended.  While the Virginia Supreme Court has ruled that a person cannot be convicted of 

driving while suspended without actual notice of the suspension (usually finally given by the 

arresting officer or later by the court), Bibb v. Comm., 212 Va. 249 (1971), defendants are often 

unrepresented for this misdemeanor appearance, and courts often convict without inquiring about 

notice.  Additionally, the license will remain suspended until the defendant pays all of the 

original fines and costs, as well as a DMV reinstatement fee.   

Thus, low-income drivers suffer prolonged periods of punishment in ways that wealthier 

drivers do not.  While wealthier suspended drivers with counsel are better able to pay the fees to 

restore their licenses or arrange for restricted licenses, impoverished unrepresented drivers do not 

have the means to hire counsel or pay the costs, fines, and reinstatement fees required to restore 
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their licenses.  This inevitably leads to repeated charges for driving suspended—often on the way 

to work—with further mandatory license suspensions and a mandatory ten days in jail for each 

third or subsequent offense of driving while suspended within a 10-year period.  Va. Code § 

46.2-301(C). 

Each stop for driving while suspended exposes the driver to prolonged police encounters, 

increasing the likelihood of additional citations (and accompanying fines and costs), searches, 

and even full custodial arrests.  See Virginia v. Moore, 553 U.S. 164, 171 (2008) (holding that 

full custodial police arrests for the offense of driving while suspended did not offend the Fourth 

Amendment, even when Virginia law required only the issuance of a summons and release upon 

the promise to appear in court).  Even when the driver is not subjected to a warrantless vehicle 

search, suspended drivers who do not have licensed passengers on board when stopped incur 

extra fees for the towing, storage, and impoundment of their vehicles that cannot be left on 

roadsides.  Once these vehicles are removed by police, they are then subject to warrantless 

“inventory” searches outside the presence of the previously apprehended driver. See South 

Dakota v. Opperman, 428 U.S. 364, 367-72 (1976). 

In Virginia, suspended licenses function much like outstanding arrest warrants in 

justifying pretextual stops of persons whom law enforcement wish to question or search.  Justice 

Sotomayor’s vigorous dissent in Utah v. Streiff explains how police can use outstanding arrest 

warrants to justify stopping people without cause:   

This case allows the police to stop you on the street, demand your identification, 
and check it for outstanding traffic warrants—even if you are doing nothing 
wrong. If the officer discovers a warrant for a fine you forgot to pay, courts will 
now excuse his illegal stop and will admit into evidence anything he happens to 
find by searching you after arresting you on the warrant. 
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136 S. Ct. 2056, 2064 (2016).  One need only to substitute “suspended license” for “warrant” to 

see how Virginia’s license-for-payment system subjects hundreds of thousands of drivers—

particularly people of color—to the humiliating and degrading experience of being stopped, 

questioned, and probed by law enforcement officials.  See id. at 2070 (describing, in wrenchingly 

graphic terms, the indignity of being targeted for suspected criminal activity, frisked for 

weapons, handcuffed, fingerprinted, swabbed for DNA, showered with a delousing agent, and 

being saddled with the “civil death” of an arrest warrant).   

C. The license-for-payment system distorts the criminal justice system in ways that 
disproportionately harm black people and their families. 

The suffering that is disproportionately inflicted on people of color by aggressive court 

debt collection practices is well documented.10  A recent joint publication by Harvard Law 

School and the National Consumer Law Center summarizes the harmful ways in which poverty, 

race, and court practices intersect: 

[D]ata from the United States Census suggests that there may be a correlation 
between the cities that are most dependent on fines and fees for revenue and high 
African-American populations.  Further compounding the impact of heavy fines 
and fees on African-Americans is the longstanding and well-documented racial 
wealth gap, caused by deeply entrenched public and private discrimination, 
including ongoing discrimination in the housing and labor markets.  The lack of 
assets available for many African-American families to draw on means that an 
unexpected court debt may produce more extreme economic shocks, and inability 
to pay the debt immediately may result in significant harms, from suspension of a 
driver’s license to incarceration for nonpayment.11 
 

For example, in March 2015, the Civil Rights Division of the United States Department of 

Justice released its critical study of policing practices in the city of Ferguson, Missouri.  Among 

10 Reports by advocates, researchers, and civil rights plaintiffs documenting the injustices wrought by court debt 
collection practices are compiled in Abby Shafroth & Larry Schwartztol, Confronting Criminal Justice Debt: The 
Urgent Need for Comprehensive Reform, at 3 n.13 (2016), http://cjpp.law.harvard.edu/assets/Confronting-Criminal-
Justice-Debt-The-Urgent-Need-for-Comprehensive-Reform.pdf. 
11 Id. at 3-4 (citations omitted). 
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the study’s findings are observations that law enforcement practice is consciously revenue-driven 

and discriminates against blacks.12  In particular, the Department of Justice found that driver’s 

license suspension mandated by Missouri state law (for unpaid court debt or failure to appear) 

and prolonged by local practice exacerbates and extends the harms related to criminal justice 

system involvement.13 

The disparate impact of driver’s license suspension for unpaid court debt on black people 

is especially troubling given the racialized history of licensing in the United States.  See Exhibit 

B, Affidavit of Cassius Adair, dated October 31, 2016.  This ignominious history makes driver’s 

licensing a locus of particular racial sensitivity, especially in light of modern trends related to 

licensing that continue to disproportionately deprive black people of their right to participate in 

society on equal footing, including implicit and explicit bias in policing on our highways,14 

disparate outcomes in sentencing,15 and efforts to use photo identification requirements to deny 

the right to vote.16   

The ripple effects of losing one’s lawful ability to drive wreaks havoc on families and 

distorts criminal justice outcomes along racial and socioeconomic lines.  For example, a person 

12 Civil Division, U. S. Dep’t of Justice, Investigation of the Ferguson Police Department (March 4, 2015), 
https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/ferguson_police_department_ 
report.pdf. 
13 See id. at 50-51. 
14 Back on the Road California, Stopped, Fined, Arrested: Racial Bias in Policing and Traffic Courts in California, 
21 http://ebclc.org/wp-content/uploads/2016/04/Stopped_Fined_Arrested_BOTRCA.pdf (April 2016) (discussing 
research on the role of implicit and explicit bias in traffic stops). 
15 See, e.g., Palazzolo, Joe, Racial Gap in Men's Sentencing, Wall Street Journal, Feb. 14, 2013 (highlighting an 
analysis by the U.S. Sentencing Commission finding that prison sentences of black men were nearly 20% longer 
than those of white men for similar crimes in recent years); Colarusso, David, Uncovering Big Bias with Big Data, 
Lawyerist.com, May 31, 2016, https://lawyerist.com/110584/big-bias-big-data/ (analyzing sentencing outcomes 
in Virginia Circuit Court data in criminal cases from 2006-2010 by race and income [using zip code as a proxy for 
income], and concluding that black men needed to earn an average of $90,000 more than their white peers to receive 
comparable sentencing).  
16 See, e.g., North Carolina NAACP v. McCrory, 831 F.3d. 204, 229-30 (4th Cir. 2016) (finding that racially 
discriminatory intent could be inferred from legislative history indicating that legislators requested and received data 
on DMV-issued ID ownership, broken down by race, and that data indicated that blacks disproportionately lacked 
DMV-issued IDs). 
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who loses her license for failure to pay must often choose between losing her job and driving 

illegally.  If she chooses not to drive and has no reliable source of transportation to work, she 

loses a crucial income source, which puts housing and family stability at risk, and makes it more 

difficult to satisfy financial obligations to the courts.  If she does not satisfy these obligations, 

she risks exposure to—depending on the circumstances—continued probation, imposition of a 

suspended sentence, or contempt proceedings for failure to pay.  If she chooses to drive illegally, 

she risks being stopped, arrested, incarcerated, and fined again.  Compl. ¶ 334-348.  All of these 

outcomes further destabilize families and, importantly, disproportionately destabilize black 

families, who experience both poverty and driver’s license suspension for failure to pay court 

debt at a higher rate. 

V. CONCLUSION 

 For the reasons stated, Virginia’s driver’s license suspension system for unpaid court debt 

disproportionately harms blacks, violates constitutional rights, and fails to comport with even the 

most basic sense of fairness.  Accordingly, the Virginia State Conference of the NAACP 

respectfully requests that this Court deny Defendant’s motion to dismiss with prejudice. 

 

November 3, 2016   Respectfully submitted, 

 
/s/David Heilberg_____________  

                                                            David Heilberg  
VSB #18750  
Dygert, Wright, Hobbs & Heilberg  
675 Peter Jefferson Parkway, Suite 190  
Charlottesville, VA 22911  
434-979-5515  
434-295-7785 (fax)  
Email: dheilberg@charlottesvillelegal.com 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 

 

__________________________________________ 

DAMIAN STINNIE,     ) 

DEMETRICE MOORE,    ) 

ROBERT TAYLOR, and    ) 

NEIL RUSSO,     ) 

       ) 

Individually, and on behalf of all others  ) 

similarly situated     ) 

       ) 

 Plaintiffs,     ) 

       ) 

  v.     ) 

       ) Civ. No: 3:2016-cv-00044 

RICHARD D. HOLCOMB,    ) 

in his official capacity as the Commissioner  ) 

of the VIRGINIA DEPARTMENT OF   ) 

MOTOR VEHICLES     ) 

       ) 

 Defendant.     ) 

__________________________________________) 

 

 

 

AFFIDAVIT OF CASSIUS ADAIR 

 

I, Cassius Adair, of the age of majority, hereby declare under penalty of perjury 

that the following is true and based on my personal knowledge: 

1. I am a James Winn Graduate Fellow at the Institute for the Humanities at 

the University of Michigan, Ann Arbor. I will complete my PhD in English Language and 

Literature during the Spring of 2017. 

2. I am currently writing my dissertation on the role of everyday identification 

documents in transforming U.S. identities into things that can be measured, classified, and 

verified, not only by the state as such, but by fellow citizens.  The first chapter of my 
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dissertation explores the inter-connected history of driver’s licenses, racial governance, and 

identification. 

3. As part of that project, I have reviewed primary source material from both 

white and African American newspapers published 1910-1940.  I have also extensively 

researched literature on the history of identification, civil rights, and transit. 

4. Historians have long argued that constraining the mobility of Black subjects 

in space has been an integral project of white supremacy, a centuries-long regulatory 

priority that can be traced from slave passes to stop-and-frisk. 

5. For example, according to historian John Dittmer, from 1900 to 1920, the 

idea of Black mobility by any means so angered white police that they sometimes “tore up 

[their] tickets,” temporarily detained individuals until their trains departed the station, or 

simply arrested them.1 

6. My research indicates that driver’s licenses have been a significant tool of 

racial regulation since the early twentieth century. 

7. At the moment of introduction in 1910, the new technology of the driver’s 

license staged a social conflict between earlier conceptions of documentation as punitive 

(i.e., used to regulate immigrants and criminals) and incipient understandings of 

documentation as marking authentic citizenship and social belonging. 

8. Specifically, rural white drivers worried that licenses would restrict 

individual mobility, that they represented state overreach and additional taxation, and that 

they would bring with them unprecedented regulation of the bodies of (white) citizens in 

peacetime. 

1 See Dittmer, John. Black Georgia In the Progressive Era, 1900-1920. Urbana: University of Illinois Press, 

1977. 
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9. At the same time, black drivers who owned their own vehicles were a 

highly visible, rapidly moving affront to a social order that depended on black 

subordination.  Moreover, picking up and leaving was black southerners’ strongest weapon 

to control the terms of their own labor. 

10. According to historian Neil McMillan, many towns informally denied black 

motorists access to the public streets and informally restricted parking to whites on 

principal thoroughfares. Black drivers were always to give way to white ones, allowing 

themselves to be passed on the roadway or even rammed into with no legal penalty, and 

fault for any accidents was typically labeled at their feet.2 

11. In the 1920s and 1930s, proponents of licensing began attaching the 

associations of blackness and criminality to driving crimes in order to help soothe rural 

white anxieties about this new licensing schema and to cast the issue as a public health 

crisis wrought by urban drivers and the “reckless negro.”  

12. For example, in Atlanta, the figure of the black reckless driver persists 

through early discussion of adopting licenses in the 1920s and 1930s until passage of a 

statewide license bill in 1937. 

13. My review of newspapers from the period reveal that white newspapers 

routinely identified reckless drivers by race when reporting on motor vehicle accidents.  In 

contrast, when crashes were reported in African American papers, the race of the drivers 

was mentioned only in extraordinary circumstances.   

2 See McMillan, Neil R. Dark Journey: Black Mississippians in the Age of Jim Crow. Urbana: University of 

Illinois Press, 1989. 
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14. Gradually, the meaning of drivers’ licenses shifted from markers of 

surveillance to citizenship. By 1940, licensing had been rearticulated as a form of 

belonging, and the documents signaled a new form of white privilege. 

15. After licenses became commonplace, new narratives emerged that labeled 

black drivers as incapable of acquiring the new licenses.  For example, the Atlanta 

Constitution began reprinting Associated Press newsclips from other Southern cities, 

detailing supposed conversations between motor bureau officials and “negroes” applying 

for licenses.  These reports often ended with a quote that functioned as a punchline 

indicating that their subjects clearly were not fit for driving, or, indeed, for a civil 

interaction with officials of the state. 

16. Although there is no evidence that driver’s license laws contained explicit 

racial exclusions, the act of checking a document gave bureaucrats and other officials 

extraordinary power over the basic social mobility of other individuals, allowing 

documentation to be required in particular ways by particular individuals at particular 

times. 

17. By 1939, driver’s license laws in some states had created a system of racial 

categorization by mandating the collection of information on license applications, 

including a “brief description of the applicant.”  This description was widely interpreted to 

include race.   

18. In 1939, the Chicago chapter of the NAACP mobilized around the issue of 

race and licensing, protesting the idea of recording race on a state document as unrelated to 

any particular purpose, except to aid in discrimination, such as denial of the license itself. 
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19. Thus, licensing was both a Progressive-era reform movement oriented 

around safety and public health that emphasized the importance of curtailing bad driving 

behavior and preserving lives, and also a specific technology of regulating mobility in an 

era when intra- and inter-state movement were empowering African American people. 

 

  I declare under penalty of perjury that the foregoing is true and correct to the best 

of my knowledge and belief. 

 

Executed this 31st day of October, 2016, in Ann Arbor, Michigan. 

 

      ____________________________ 

       Cassius Adair 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF VIRGINIA 

(Charlottesville Division) 
 

 
DAMIAN STINNIE, et al.,   
                           
            Plaintiffs,   
                                   
            v. 
 
RICHARD D. HOLCOMB,    
 
            Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
     Case No.:  3:16-CV-00044 
      
      
 
 

 
STATEMENT OF INTEREST OF THE UNITED STATES  

 
A driver’s license is often essential to a person’s well-being, including a person’s ability 

to maintain a job, pursue educational opportunities, or care for children or other family.  

Accordingly, the Supreme Court has recognized a driver’s license as a constitutionally protected 

interest.  Plaintiffs allege that Virginia officials unconstitutionally deprive people of this 

important interest by automatically suspending the driver’s licenses of those who fail to pay 

court fines or fees, without providing adequate process and without assessing whether the failure 

to pay was willful or the result of a defendant’s inability to pay.    

The United States files this Statement of Interest to assist the Court in considering the 

important constitutional questions presented.  It is the position of the United States that the 

suspension of a person’s driver’s license in response to the failure to pay court debt without 

providing a person with adequate notice and a meaningful opportunity to be heard prior to the 

suspension constitutes a deprivation of a protected interest without due process in violation of the 

Fourteenth Amendment.  Further, suspending the driver’s licenses of those who fail to pay fines 

or fees without inquiring into whether that failure to pay was willful or instead the result of an 
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inability to pay may result in penalizing indigent individuals solely because of their poverty, in 

violation of the due process and equal protection clauses of the Fourteenth Amendment.   

INTEREST OF THE UNITED STATES 

The United States has authority to file this Statement of Interest pursuant to 28 U.S.C. 

§ 517, which permits the Attorney General to attend to the interests of the United States in any 

case pending in federal court.  The United States has a strong interest in ensuring that state and 

local criminal justice systems operate in a manner that is consistent with constitutional 

requirements.  The United States enforces the law enforcement misconduct provisions of the 

Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C. § 14141, which authorizes 

the Attorney General to file lawsuits seeking declaratory and injunctive relief to reform law 

enforcement conduct that deprives individuals of rights protected by the Constitution or federal 

law.  Pursuant to this statute, the United States has conducted investigations and secured 

injunctive relief in civil cases to ensure that local justice systems respect the due process and 

equal protection rights of those charged with offenses.  See, e.g., Dep’t of Justice, Civil Rights 

Division, Investigation of the Ferguson Police Department (2015) at 50-51, 101 (specifically 

identifying harms of imposing driver’s license suspensions in response to nonpayment of fines 

and fees); Consent Decree, United States v. City of Ferguson, Mo., 16-cv-180 (E.D. Mo. filed 

Feb. 10, 2016) [ECF No. 41] at ¶¶ 351-52 (setting forth requirements regarding driver’s license 

suspensions).  

The United States has also taken other action to address the specific problem of 

inequality in the imposition and enforcement of court fines and fees.  In December 2015, the 

Department’s Office for Access to Justice, Civil Rights Division, and Office of Justice Programs 

convened a meeting of policymakers, judges, prosecutors, defense attorneys, and advocates to 
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discuss how certain practices with respect to the imposition and enforcement of criminal justice 

fines and fees—including the use of license suspensions as a means of coercing the payment of 

criminal justice fines and fees—can result in unlawful and harmful conduct.  In September 2016, 

the Department held a second convening on these issues in order to highlight positive measures 

that have been implemented and identify continuing areas of concern.   

Additionally, in March 2016, the Department provided a package of resources, including 

a grant solicitation, to state and local courts to support the ongoing work of state judges, court 

administrators, policymakers, and advocates to ensure equal justice for all, regardless of a 

person’s financial circumstances.  Together with the announcement of the grant program and 

other support, the Department also issued a guidance letter for state and local courts to clarify the 

legal framework that governs the enforcement of court fines and fees.  Within that guidance, the 

Department raised concerns regarding using driver’s license suspensions as a debt collection 

tool, and made clear that “[i]f a Defendant’s driver’s license is suspended because of failure to 

pay a fine, such a suspension may be unlawful if the defendant was deprived of his due process 

right to establish inability to pay.”1      

BACKGROUND 

Some jurisdictions in the United States authorize the suspension of driver’s licenses not 

only in situations in which a driver poses a risk to public safety, but also as a consequence for 

failing to pay court debt.2  In California, for instance, reports show that over a recent eight-year 

period more than 4.2 million individuals, or 17 percent of California’s driving population, have 

1   Principal Deputy Assistant Attorney General of the Civil Rights Division Vanita Gupta and 
Director of the Office of Access to Justice Lisa Foster, Dear Colleague Letter (Mar. 14, 2016) 
(hereinafter “March 14, 2016 Dear Colleague Letter”), available at 
https://www.justice.gov/crt/file/832461/download. 
2  For clarity and consistency with the terminology used in the Complaint, the United States uses the 
term “court debt” herein to refer to all “fines, costs, forfeitures, restitution, or penalties” assessed by a 
court against a person resulting from a traffic or criminal proceeding.  Complaint at ¶ 29. 
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had their driver’s licenses suspended as a result of a failure to appear or pay fines and fees.3  In 

Virginia, the Department of Motor Vehicles reported that as of 2015, the driver’s licenses of 

approximately 900,000 individuals, or one in six licensed drivers, were under suspension for 

nonpayment of fines and court costs.  See Complaint [ECF No. 1] at ¶¶ 327-28.4    

While driver’s license suspensions vary in both process and scope across different 

jurisdictions, using driver’s license suspensions to compel the payment of outstanding court debt, 

and the resulting punishment of people who cannot afford to pay, has received significant 

attention in recent years.  As the Department noted in its March 14, 2016 Dear Colleague Letter, 

researchers have raised concerns regarding the substantial harm this practice imposes on 

individuals, as well as its efficacy—including that it undermines public safety interests and 

inhibits a person’s ability to pay owed fines and fees.5  Some jurisdictions have enacted, or are 

actively considering, legislation or other measures to limit the circumstances in which a driver’s 

license may be suspended.  See, e.g., Mo. Ann. Stat. § 302.341 (limiting scope of Missouri’s 

practice of suspending driver’s licenses for nonpayment to cases involving non-minor moving 

violations); Wash. Rev. Code Ann. § 46.20.289 (ending Washington’s practice of suspending 

licenses for nonpayment in cases involving non-moving traffic violations).  And specific license 

3   Lawyers’ Committee for Civil Rights, Not Just a Ferguson Problem:  How Traffic Courts Drive 
Inequality in California 13-14 (2015), available at http://www.lccr.com/not-just-ferguson-problem-how-
traffic-courts-drive-inequality-in-california/.   
4    “To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as 
true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009), 
quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  The United States therefore assumes the 
facts presented in the Plaintiffs’ Complaint to be true for purposes of this Statement of Interest.     
5  See March 14, 2016 Dear Colleague Letter, supra note 1, at 6-7, n.7 (citing Am Ass’n of Motor 
Veh. Adm’rs., Best Practices Guide to Reducing Suspended Drivers 3 (2013)) (recommending that 
“legislatures repeal state laws requiring the suspension of driving privileges for non-highway safety 
related violations” and citing research supporting view that fewer driver suspensions for non-compliance 
with court requirements would increase public safety); Shaila Dewan, Driver’s License Suspensions 
Create Cycle of Debt, N.Y. Times, April 14, 2015, available at 
http://www.nytimes.com/2015/04/15/us/with-drivers-license-suspensions-a-cycle-of-debt.html 
(comparing driver’s license suspension practices and detailing impact of those practices).  
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suspension practices have been challenged on the grounds that they violate state or federal law.  

See, e.g., Hernandez v. California Dep’t of Motor Vehicles, No. RG16836460 (Super. Ct. of 

Alameda Cnty., filed Oct. 25, 2016); Rubicon Programs v. Solano County Superior Court, No. 

FCS047212 (Super. Ct. of Solano Cnty., filed June 15, 2016).  

 Plaintiffs, four individuals whose driver’s licenses have been suspended due to their 

failure to pay fines, fees, or costs assessed by Virginia courts, filed a Complaint in July 2016 

against Richard D. Holcomb in his official capacity as the Commissioner of the Virginia 

Department of Motor Vehicles (hereinafter, “Defendant”), alleging that the specific practices 

Virginia employs to suspend the driver’s licenses of those who fail to pay fines or fees violates 

the Constitution.  See generally Complaint.  In part, Plaintiffs allege that Defendant 

automatically suspends the driver’s licenses of those who miss court payments (regardless of 

whether those payments are related to a traffic or non-traffic offense) without providing an 

adequate opportunity to be heard, and without any inquiry into whether the missed payment was 

the result of an inability to pay.  Id. at ¶¶ 409-28.  Plaintiffs seek declaratory relief, as well as 

injunctive relief prohibiting Defendant from suspending driver’s licenses due to nonpayment of 

fines and fees until Virginia can do so in a constitutional manner.  Complaint at 54-55.   

On October 3, 2016, Defendant moved to dismiss Plaintiffs’ Complaint.  Motion to 

Dismiss [ECF No. 9].  In addition to arguing that Plaintiffs’ Complaint is procedurally barred, 

Defendant also argues that Plaintiffs’ due process and equal protection claims fail to state a claim 

upon which relief can be granted.  Memorandum in Support of Defendant’s Motion to Dismiss 

[ECF No. 10] (hereinafter, “Defendant’s Memorandum”) at 30-40.6 

6    The United States does not take any position on Defendant’s claim that the Complaint is 
procedurally barred, or any other issue in this litigation not addressed herein.      
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DISCUSSION 
 

A. The Fourteenth Amendment Guarantee of Procedural Due Process Prohibits the 
Automatic Suspension of a Driver’s License for Failure to Pay Court Debt Absent 
Notice and a Meaningful Opportunity to be Heard    

The cornerstone of due process is that when the deprivation of a protected property 

interest is at stake, the state must provide notice and the opportunity to be heard “at a meaningful 

time and in a meaningful manner.”  Armstrong v. Manzo, 380 U.S. 545, 552 (1965); see also 

Mathews v. Eldridge, 424 U.S. 319, 333 (1976); Fuentes v. Shevin, 407 U.S. 67, 80-82 (1972); 

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314-315 (1950) (“An elementary 

and fundamental requirement of due process in any proceeding . . . is notice reasonably 

calculated, under all the circumstances, to apprise interested parties of the pendency of the action 

and afford them an opportunity to present their objections.”) (citations omitted).     

A driver’s license is a protected interest that, once issued, cannot be revoked or 

suspended “without that procedural due process required by the Fourteenth Amendment.”  Bell v. 

Burson, 402 U.S. 535, 539 (1972) (citations omitted).  As with all deprivations of protected 

interests, the specific process that must be afforded in suspending a person’s driver’s license 

varies depending on what “the particular situation demands.”  Mathews, 424 U.S. at 334 (internal 

quotation marks and citation omitted).  The Supreme Court has articulated a three-part inquiry 

for evaluating the constitutional sufficiency of the process provided when a protected interest is 

affected:  (1) the nature of the private interest that will be affected by the governmental action; 

(2) the risk of erroneous deprivation and the probable value of requiring additional procedural 

safeguards; and (3) the government’s interest, including the fiscal and administrative burdens 

that additional procedural safeguards would entail.  Id. at 335 (citations omitted).   

Applying these factors in cases involving driver’s license suspensions, the Supreme Court 

has found varying degrees of process due depending on the nature and circumstances of the 
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suspension.7  In Bell, the Court considered a challenge to a statutory scheme requiring the 

suspension of the driver’s license of any uninsured driver who failed to post security following 

an accident, regardless of whether that driver was at fault for the accident.  Bell, 402 U.S. at 535-

37.  The Court held that, in light of the fact that there was no emergency circumstance requiring 

the immediate suspension of the driver’s license, due process required the driver to be provided 

with a meaningful opportunity to be heard (though not necessarily a full evidentiary hearing) 

before the license suspension occurred.8  Id. at 540-42.  In other circumstances where 

suspensions are more directly related to a state’s interest in maintaining public safety on its roads 

and highways, the Court has found that a post-suspension hearing is sufficient.  In Dixon v. Love, 

431 U.S. 105, 113-15 (1977), for instance, the Court upheld a statute requiring the suspension or 

revocation of a driver’s license if a driver is repeatedly involved in accidents or convicted of 

traffic offenses.  Id.  In those circumstances, the Court held, the statute’s provision of a full 

evidentiary hearing as soon as practicable was sufficient.  Id. at 114-15.  In Mackey v. Montrym, 

443 U.S. 1, 13-17 (1979), the Court upheld the suspension of a driver’s license after an 

individual was arrested for driving under the influence and refused to take a breath-analysis test, 

because suspension “substantially served” the government’s interest in public safety.  

Whereas Bell, Dixon, and Mackey involved challenges to the timing or scope of the 

opportunity to be heard regarding a driver’s license suspension, here Plaintiffs allege that 

7  Citing to Davis v. Williams (4th Cir. Va. Apr. 3 1996) (unpublished), Defendant argues that the 
driver’s license suspension statute at issue in this litigation has already been found to comport with 
procedural due process requirements.  See Defendant’s Memorandum at 32.  However, the unpublished, 
four-paragraph decision in Davis relies on the fact that the claims were procedurally barred and does not 
address the procedural due process claims at issue in this case.   
8  While the Supreme Court decided Bell four years before it decided Mathews, the Court’s analysis 
in these cases was grounded in similar considerations.  Compare Bell, 402 U.S. at 539-40 (weighing 
individual interest, sufficiency of existing process, and government interest), with Mathews, 424 U.S. at 
335 (instructing that courts consider individual interest, risk of erroneous deprivation and benefits of 
additional process, and government interest). 
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Defendant suspends the driver’s licenses of those who miss required court payments without 

providing an opportunity to be heard at all.  Complaint at ¶ 39.  Rather, Plaintiffs allege that 

individuals are only provided with basic notice of the license suspension and no means to 

challenge that suspension.  Complaint at ¶¶ 275, 277.  Specifically, Plaintiffs allege that after 

fines, costs, and fees are assessed, courts provide individuals with a form to acknowledge that the 

failure to pay the identified amount will result in the automatic suspension of the person’s 

driver’s license.  Id.  Plaintiffs further allege that the form provided does not notify people of any 

availability of a hearing regarding the suspension, nor is a hearing available in fact.  Id. at 

¶¶ 291-93.  If, after 30 days, payment has not been received, Plaintiffs allege that the court 

automatically transmits a record of nonpayment to the Virginia Department of Motor Vehicles 

(DMV).  Id. at ¶¶ 279, 284, 286.  According to Plaintiffs, upon receipt of such a record, the 

DMV immediately suspends the individual’s driver’s license without any further notice and 

without conducting any separate inquiry into the reason for the default or the appropriateness of 

the suspension.  Id. at ¶¶ 285-90.  Plaintiffs state that suspensions remain in effect until all 

outstanding court debt is paid in full, or a payment plan is secured.  Id. at ¶ 296.  Finally, 

Plaintiffs allege that a reinstatement fee of at least $145 must also be paid before the suspension 

is lifted.  Id. at ¶ 297.   

 Assuming these allegations to be true, as required at the motion to dismiss stage, and 

based upon relevant precedent and consideration of the Mathews factors, the driver’s license 

suspension practices employed by Defendant fail to comport with due process requirements.  

Turning to the first Mathews factor, a person’s interest in continuing to hold a valid driver’s 

license “is a substantial one.”  Mackey, 443 U.S. at 11; see also Dixon, 431 U.S. at 113; Bell, 402 

U.S. at 539.  License suspensions can impose significant harm on the well-being of individuals 
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and their families.  Bell, 402 U.S. at 539.  Depriving individuals of the use of their vehicle can 

imperil their ability to earn a living, pursue educational opportunities, and care for family.9  

These harms may be particularly acute in rural areas of Virginia where there is limited public 

transportation and where essential services, such as health care and schools, may well be long 

distances from people’s homes.  A driver’s license suspension is thus a significant interest, the 

deprivation of which can impose substantial harm.  Cf. Memphis Light, Gas & Water Div. v. 

Craft, 436 U.S. 1, 18 (1978) (noting that utility service “is a necessity of modern life” and that 

the discontinuance of service “for even short periods of time may threaten health and safety” in 

holding that due process required greater procedural protections than were afforded); 

Goldberg v. Kelly, 397 U.S. 254, 264 (1970) (citations omitted) (noting that welfare benefits 

provided “the means to obtain essential food, clothing, housing, and medical care” in holding 

that due process required hearing before termination of benefits).   

The Supreme Court has also instructed that the duration of any potentially wrongful 

deprivation is an important part of assessing “the impact of official action on the private interest 

involved.”  Mackey, 443 U.S. at 12 (citation omitted); Mathews, 424 U.S. at 341.  Here, 

Plaintiffs allege that under Virginia’s statutory scheme a driver’s license suspension for a missed 

payment remains in effect until the debt triggering the suspension is paid in full (along with a 

9  See, e.g., Robert Cervero, et al., Transportation as a Stimulus of Welfare-to-Work: Private versus 
Public Mobility, 22 J. PLAN. EDUC. & RES. 50 (2002); Alan M. Voorhees, et al., Motor Vehicles 
Affordability and Fairness Task Force: Final Report, at xii (2006), available at 
http://www.state.nj.us/mvc/pdf/About/AFTF_final_02.pdf (a study of suspended drivers in New Jersey, 
which found that 42 percent of people lost their jobs as a result of the driver’s license suspension, that 45 
percent could not find another job, and that this had the greatest impact on seniors and low-income 
individuals).  Cf. Pew Research Center, The Fading Glory of The Television and Telephone 1 (2014), 
http://assets.pewresearch.org/wp-content/uploads/sites/3/2011/01/Final-TV-and-Telephone.pdf  (last 
accessed October 17, 2016) (noting 2010 study showing that 86 percent of Americans believe that a car is 
a necessity). 
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reinstatement fee), which may result in a prolonged deprivation, particularly for indigent 

defendants.  Complaint at ¶¶ 296-97.10     

With respect to the second Mathews factor, there is a significant risk that the alleged 

practices will result in erroneous deprivations of driver’s licenses.  Plaintiffs allege that driver’s 

licenses are automatically suspended on the basis of determinations by court clerks that are 

susceptible to clerical errors that may result in wrongful revocation, Complaint at ¶¶ 286-89—

e.g., because the license suspension was requested against the wrong person or because fines and 

fees were actually paid but improperly recorded.  Additionally, there are a number of situations 

where a person may not have paid the fine, but revocation may nonetheless be inappropriate—

e.g., if a person never received notice of the payment due, if a person was hospitalized or 

otherwise incapacitated for the duration of the time period during which payment could be made, 

or because financial circumstances made it impossible to pay, see infra at 14-19.  Indeed, 

Plaintiffs allege that several of these things happened in their cases.  Complaint at 12-13, 15, 19, 

24-25.   

Virginia’s existing procedures are insufficient to protect against these erroneous 

deprivations and do not serve as an adequate substitute for a meaningful pre-deprivation hearing 

and appropriate notice of that hearing.  Defendant argues that the “due process that is provided in 

connection with these Plaintiffs’ underlying criminal and traffic convictions afford them all the 

process that is due.”  Defendant’s Memorandum at 33.  Yet the process provided during the 

adjudication of individuals’ underlying offenses is targeted at ensuring that they have notice of 

10   Defendant’s reliance on the availability of a “restricted license” for those who have had their 
licenses suspended as evidence that these individuals may secure the ability to drive is misplaced.  
Defendant’s Memorandum at 11.  According to the Complaint, none of the named plaintiffs were in fact 
eligible for this restricted license, in part because they are not currently employed.  Complaint at ¶¶ 42, 
118.  Further, even for those eligible and able to secure a restricted license, such licenses are only valid 
for six months.  Va. Code § 46.2-395(E).  Restricted licenses are thus unavailable in many cases and an 
inadequate protection against wrongful driver’s license suspensions. 
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the charges against them and a meaningful opportunity to be heard with respect to those charges.  

That process does not provide any opportunity to be heard regarding the event that triggers the 

driver’s license suspension—namely, a person’s failure to pay the court debt that stems from the 

underlying conviction.  Indeed, courts do not assess fines or fees until the end of the process 

provided in connection with the underlying traffic or criminal offense; a person’s failure to pay 

those fines or fees thus necessarily occurs after the conclusion of that process.  The 

circumstances here are therefore distinct from those in Dixon, 431 U.S. at 113-14.  While the 

Dixon Court concluded that the risk of erroneous deprivation was low in part because due 

process was afforded in the underlying convictions, there the convictions themselves—and not 

any other event, like a person’s failure to pay—automatically triggered the driver’s license 

suspension.  Id.11 

By not providing any forum for individuals facing the suspension of their licenses to be 

heard, any errors that do occur are likely to persist, with compounding collateral consequences.  

As the Supreme Court has recognized, erroneous deprivations of driver’s licenses are particularly 

troubling because the state “will not be able to make a driver whole for any personal 

inconvenience and economic hardship suffered by reason of any delay in redressing an erroneous 

11  Similarly, the availability of appellate review of a defendant’s underlying conviction does not 
satisfy the Commonwealth’s obligation to provide a hearing regarding the defendant’s failure to pay fines 
and costs that resulted from that conviction.  Defendant’s Memorandum at 32.  Plaintiffs do not seek to 
re-litigate the facts related to the underlying conviction, but rather the appropriateness of the license 
suspension itself.  See Warner v. Trombetta, 348 F. Supp. 1068, 1071 (M.D. Pa. 1972) (requiring 
administrative hearing for license suspension that resulted from guilty plea because even if the underlying 
conviction cannot be contested, there still remains the possibility of error, including misidentification of 
licensee, miscalculation of fine by the court, or errors on the report of conviction form), aff’d, 410 U.S. 
919 (1973). 

Defendant also points to the availability of a post-conviction “show cause” hearing to challenge 
outstanding fines and fees.  Defendant’s Memorandum at 32-33.  However, these show-cause hearings 
can be convened only by the court or a prosecuting attorney and are not required by statute.  Va. Code 
Ann. § 19.2-358(A).  Nor does it appear any show-cause hearing was provided to any Plaintiff.  See 
generally Complaint.  Additionally, the hearings address defaults of deferred payments or installment 
plans, not erroneous deprivations of driver’s licenses.  See Va. Code Ann. § 19.2-358(A).   
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suspension through post-suspension review procedures.”  Mackey, 443 U.S. at 11.  To be clear, 

due process does not require that the process afforded to individuals is entirely free of error.  See 

id. at 13; Mathews, 424 U.S. at 344.  Nonetheless, absent basic procedural protections—

including a meaningful pre-deprivation hearing that includes an assessment of the reason for 

nonpayment—the risk of error under the circumstances alleged by Plaintiffs is substantial and 

not easily redressed.    

Turning to the third Mathews factor, the Commonwealth’s relevant interests and the 

fiscal and administrative burdens of additional or substitute procedural requirements do not 

outweigh the importance of providing more substantial procedural protections.  Courts have 

recognized that states have a strong interest in using driver’s license suspensions as a way to 

protect public safety by preventing drivers with habitually unsafe driving records from 

continuing to drive.  See Dixon, 431 U.S. at 113-14; Mackey, 443 U.S. at 13-17.  Here, however, 

license suspensions are not imposed in response to an identified threat to public safety, but rather 

in response to missed payments and in order “to compel future compliance with a court order.”  

Defendant’s Memorandum at 36.  Indeed, research shows that suspending driver’s licenses for 

nonpayment of fines and fees actually undermines public safety by diverting law enforcement 

resources away from traffic violations that do pose a risk to the public and by leading to more 

unlicensed and uninsured drivers on the roads.  See supra note 5. 

To be sure, the state has an interest in ensuring that offending drivers comply with court 

orders and bear responsibility for any offense of which they are convicted.  But courts have 

found that this interest is not on par with the state’s interest in protecting public safety, and thus 

does not provide as strong a justification for failing to provide basic procedural protections.  See, 

e.g., Dixon, 431 U.S. at 113-14 (finding that “the important public interest in safety on the roads 
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and highways, and in the prompt removal of a safety hazard . . . . fully distinguishes” the case 

from Bell v. Burson, where the purpose “was to obtain security from which to pay any judgments 

against the licensee”) (citations and internal quotation marks omitted); Mackey, 443 U.S. at 13-

17 (1979) (noting that “the paramount interest the Commonwealth has in preserving the safety of 

its public highways, standing alone, fully distinguishes this case from Bell,” as courts have 

“accorded the states great leeway in adopting summary procedures to protect public health and 

safety”) (citations omitted); cf. Tomai-Minogue v. State Farm Mut. Aut. Ins. Co., 770 F.2d 1228, 

1235 (4th Cir. 1985) (finding post-deprivation hearing to be adequate where statute required 

driver’s license suspensions against those who failed to satisfy automobile accident 

judgments).12   

Further, automatic driver’s license suspensions do not further the Commonwealth’s 

interest in ensuring compliance with court orders—particularly with respect to indigent 

defendants, who remain unable to pay court-ordered fines and fees after their driver’s license 

suspension and may become less able to pay in light of the adverse impact of the suspension on 

their employment and their lives.  Nor would the Commonwealth’s interest in compelling the 

payment of outstanding court debt be substantially compromised by providing individuals at risk 

of having their licenses suspended with a meaningful pre-deprivation opportunity to be heard.  

12  Although the Commonwealth’s interest in Tomai-Minogue, as here, focused on the collection of 
money, the court’s analysis makes clear that a license suspension for failure to pay a traffic accident 
judgment is directly related to public safety because it ensures that drivers can be held responsible, and 
injured parties made whole, for harms occurring on roadways, which in turn deters reckless driving.  See 
Tomai-Minogue, 770 F.2d at 1235 (acknowledging that public safety concerns heighten the state’s interest 
in swift suspension of a driver’s license, as the interest in ensuring that motorists satisfy judgments “is 
anything but trivial when accidents involve loss of human life, injury to other motorists, and extensive 
property damage.”).  No such heightened interest exists in the present case, where license suspensions are 
used to compel the payment of court debts regardless of whether those debts are connected in any way to 
road safety.  Further, the court’s determination that a post-deprivation hearing satisfied due process in 
Tomai-Minogue was also influenced by the particular procedural posture of that case, namely the 
administrative complexities of requiring a pre-deprivation forum to challenge personal jurisdiction as the 
plaintiff sought.  Id. at 1236.   
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Cf. Mackey, 443 U.S. at 18 (finding that “[t]he summary and automatic character of the 

suspension sanction available under the statute is critical to attainment of [the statutory] 

objectives” because a “pre-suspension hearing would substantially undermine the state interest in 

public safety by giving drivers significant incentive to refuse the breath-analysis test”). 

 Given the importance of driver’s licenses to those who possess them, the significant risk 

of erroneous suspensions due to the lack of a meaningful opportunity for individuals to be heard 

regarding the facts giving rise to a driver’s license suspension, and the nature of the 

Commonwealth’s interest as well as the impact additional procedural protections would have on 

that interest, Defendant’s driver’s license suspension practices fail to comport with procedural 

due process requirements.   

B. Automatically Suspending an Individual’s Driver’s License for Failure to Pay Court 
Debt Without Any Assessment of the Individual’s Ability to Pay or Alternative 
Means of Securing the Government’s Interest Violates the Fourteenth Amendment  

 
The Fourteenth Amendment prohibits “punishing a person for his poverty.”  Bearden v. 

Georgia, 461 U.S. 660, 671 (1983).  Here, Defendant’s practice of automatically suspending the 

driver’s license of any person who fails to pay outstanding court debt—without inquiring into 

ability to pay—violates that constitutional principle.  Its result is that indigent defendants who 

cannot afford their fines and fees have their driver’s licenses suspended, while defendants who 

can afford to pay do not.     

In a long line of cases beginning with Griffin v. Illinois, 351 U.S. 12, 16 (1956), the 

Supreme Court has made clear that conditioning access or outcomes in the justice system solely 

on a person’s ability to pay violates the Fourteenth Amendment.  In Griffin, the Supreme Court 

held that a criminal appellant could not be denied the right to appeal based on an inability to pay 

a fee, finding that “[i]f [the state] has a general policy of allowing criminal appeals, it cannot 
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make lack of means an effective bar to the exercise of this opportunity.”  Id. at 24 (Frankfurter, 

J., concurring).  In Williams v. Illinois, 399 U.S. 235 (1970), the Court found that a state could 

not incarcerate an indigent individual beyond the statutory maximum term on account of missed 

fine and fee payments, because if that incarceration “results directly from an involuntary 

nonpayment of a fine or court costs we are confronted with an impermissible discrimination that 

rests on ability to pay.”  Id. at 240-41.  And in Tate v. Short, 401 U.S. 395 (1971), the Court 

found that a state could not convert a defendant’s unpaid fine for a fine-only offense to 

incarceration because that would subject him “to imprisonment solely because of his indigency.”  

Id. at 397-98.      

In Bearden, the Court elaborated on this principle in holding that the Fourteenth 

Amendment prohibits a state from revoking an indigent defendant’s probation for failure to pay a 

fine and restitution without first “inquir[ing] into the reasons for the failure to pay.”  Bearden, 

461 U.S. at 672.  The Court also concluded that, for defendants who could not afford to pay fines 

or fees imposed for the purposes of punishment, “it is fundamentally unfair to revoke probation 

automatically without considering whether adequate alternative methods of punishing the 

defendant are available.”  Bearden, 461 U.S. at 668-69.     

While Griffin, Williams, Tate, and Bearden were cases in which a criminal defendant’s 

liberty interest was directly implicated, “Griffin’s principle has not been confined to cases in 

which imprisonment is at stake.”  M.L.B. v. S.L.J., 519 U.S. 102, 111 (1996).  Rather, the 

constitutional principle reaffirmed by these cases prohibits the imposition of adverse 

consequences against indigent defendants solely because of their financial circumstances, 

regardless of whether those adverse consequences take the form of incarceration, reduced access 

to court procedures, or some other burden.  The Supreme Court has, for instance, held that an 
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indigent defendant convicted of nonfelony offenses could not be denied an appellate record even 

though his convictions resulted in fines, not incarceration.  See Mayer v. Chicago, 404 U.S. 189, 

197 (1971) (noting that the “invidiousness of the discrimination that exists when criminal 

procedures are made available only to those who can pay is not erased by any differences in the 

sentences that may be imposed”).  The Supreme Court has also applied this principle in cases 

arising in entirely non-criminal contexts.  See, e.g., M.L.B., 519 U.S. at 124 (indigent person 

could not be denied appeal of decision terminating parental rights due to inability to pay court 

costs); Boddie v. Connecticut, 401 U.S. 371, 382-83 (1971) (a married couple’s divorce could 

not be denied based on inability to pay court costs).  

 Despite the clearly established constitutional principle of equal access to justice 

articulated in Bearden and other cases, Defendant argues that even if its practices resulted in 

indigent defendants having their driver’s licenses suspended because they could not afford to pay 

outstanding court debt, this practice would fall outside of the Fourteenth Amendment’s 

prohibition on disparate treatment.  See Defendant’s Memorandum at 36-40.  Specifically, 

Defendant asserts that Plaintiffs have failed to allege either discriminatory effect or 

discriminatory intent as required by equal protection clause doctrine.  Id.  This argument is 

misplaced.  In Bearden, the Supreme Court explained that because “[d]ue process and equal 

protection principles converge in the Court’s analysis in these cases,” the traditional equal 

protection framework does not apply.  Bearden, 461 U.S. at 665.  Given that “indigency in this 

context is a relative term rather than a classification, fitting the problem of this case into an equal 

protection framework is a task too Procrustean to be rationally accomplished.”  Id. at 666 n.8 

(citation and internal quotation marks omitted); see also M.L.B., 519 U.S. at 127 (explicitly 

declining to apply traditional equal protection clause framework in holding Constitution requires 
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availability of appellate review of the termination of parental rights).  Instead, in determining 

whether a particular practice violates the constitutional prohibition on “punishing a person for his 

poverty,” courts must assess “the nature of the individual interest affected, the extent to which it 

is affected, the rationality of the connection between legislative means and purpose, [and] the 

existence of alternative means for effectuating the purpose.”  Bearden, 461 U.S. at 666-67 

(citation omitted; brackets in original). 

Applying these factors here, and assuming the facts alleged in the Complaint, 

Defendant’s practice of automatically suspending the driver’s license of a defendant who fails to 

pay owed court debt without any inquiry into the defendant’s financial circumstances—i.e., 

whether the nonpayment was willful or the result of an inability to pay—violates the Fourteenth 

Amendment.  

The individual interest in maintaining possession of a driver’s license “is a substantial 

one,” Mackey, 443 U.S. at 11, and the practices at issue significantly impair that interest.  As set 

forth in detail supra at 8-10, driver’s licenses are often crucial to a person’s well-being.  Indeed, 

the interest in a driver’s license may be even greater for indigent persons without means to 

secure alternate methods to provide care for themselves or their families.13  See Mayer, 404 U.S. 

at 197 (noting that penalty other than incarceration “may bear as heavily on an indigent accused 

as forced confinement[,]” and stressing that “[t]he collateral consequences of conviction may be 

even more serious”).  Further, suspending a person’s driver’s license entirely deprives that 

person of the lawful ability to drive, as every state prohibits driving without a license or with a 

suspended license.  Additionally, Virginia is one of 41 states, as well as the District of Columbia, 

where a first conviction for driving with a suspended license may carry a sentence of 

13  See, e.g., Mikayla Bouchard, Transportation Emerges as Crucial to Escaping Poverty, N.Y. 
Times, May 7, 2015, http://www.nytimes.com/2015/05/07/upshot/transportation-emerges-as-crucial-to-
escaping-poverty.html.  
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incarceration.  See Va. Code Ann. §§ 46.2-301, 18.2-11; see also Driving While Revoked, 

Suspended, or Otherwise Unlicensed: Penalties By State, National Conference of State 

Legislatures, http://www.ncsl.org/research/transportation/driving-while-revoked-suspended-or-

otherwise-unli.aspx (last accessed October 31, 2016).  This risk is all too real for people who 

have no other option but to drive unlawfully in order to work, care for their children, or attend 

crucial medical appointments.   

Further, the automatic suspension of driver’s licenses for failure to pay fines or fees does 

not advance a state’s inherent interest in promoting public safety, see supra at 12-13, nor is it an 

effective means of achieving the identified purpose of this practice, see supra at 13-14—namely 

compelling “future compliance with a court order.”  Defendant’s Memorandum at 36.  This is 

particularly true with respect to defendants who have failed to pay fines or fees because they 

could not afford to do so; they will not have any greater ability to pay after their license is 

suspended.  See Bearden, 461 U.S. at 670 (“Revoking the probation of someone who through no 

fault of his own is unable to make restitution will not make restitution suddenly forthcoming.”).  

Indeed, in light of the impact a driver’s license suspension can have on a person’s ability to 

maintain employment, see supra at 9, in many cases suspending a person’s license may impair 

that person’s ability to satisfy outstanding court debt and thus frustrate, rather than advance, the 

interest identified here.14    

Further, as the Court made clear in Bearden, there are alternative means, other than 

attempting to compel the payment of fines or fees through driver’s license suspensions, for 

14  See Arthur W. Pepin, Conference of State Court Administrators, 2015-2016 Policy Paper, The 
End of Debtors’ Prisons: Effective Court Policies for Successful Compliance with Legal Financial 
Obligations 5 (2016), citing Alicia Bannon, Mitali Nagrecha and Rebekah Diller, Criminal Justice Debt: 
A Barrier to Reentry 19 (2010) (“Because of the detrimental effects suspensions have on the employment 
prospects of indigent people and because debt-related suspensions have no relation to driver safety, the 
practice of suspending licenses for failure to pay fees is completely lacking in rehabilitative or deterrent 
value.”). 
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securing the Commonwealth’s underlying interest in punishing crimes and traffic violations of 

indigent defendants.  These alternatives include reducing fines or fees to a manageable amount in 

accordance with a person’s ability to pay, offering community service programs, or requiring the 

completion of coursework, such as traffic safety classes.15  See Bearden, 461 U.S. at 672 (noting 

that “[t]he State is not powerless to enforce judgments against those financially unable to pay a 

fine” and highlighting alternative mechanisms available to states, such as community service) 

(citation and internal quotation marks omitted; alteration in original).  Absent the use of these 

alternative mechanisms, indigent defendants who are unable to pay the fines and fees they owe 

face the suspension of their driver’s license, while defendants who can afford to pay do not.  This 

disparity is “wholly contingent on one’s ability to pay” in violation of constitutional 

requirements.  M.L.B., 519 U.S. at 127 (citing Williams, 399 U.S. at 242) (internal quotation 

marks omitted).  

In light of these factors and Plaintiffs’ factual allegations, the practice of automatically 

suspending an indigent person’s driver’s license for failure to pay money owed to a court without 

adequate consideration of the person’s ability to pay violates the Fourteenth Amendment. 

CONCLUSION 

 For the foregoing reasons, the United States respectfully requests that the Court conclude 

that Plaintiffs have set forth a plausible claim for relief that the alleged driver’s license 

15  As the Department of Justice has recognized, in certain circumstances payment plans may be one 
appropriate alternative for individuals who cannot afford to pay the entire amount owed during the 
required time period.  See Dear Colleague Letter, supra note 1, at 4.  Defendant asserts that courts in 
Virginia provide the opportunity for people to enter “deferred payment schemes” in order to avoid 
automatic license suspension upon default.  Defendant’s Memorandum at 33.  However, if, as Plaintiffs 
allege, there are conditions restricting access to payment plans, including criminal history requirements, 
inflexible minimum payments, or substantial down payments, payment plans may be insufficient to 
adequately alleviate impairment of ineligible individuals’ constitutional rights.  Additionally, some 
individuals may lack the ability to pay any money for the foreseeable future.  For these persons, states 
must consider alternative options that do not require monetary payment. 
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suspension practices violate the Fourteenth Amendment by failing to (1) comport with 

procedural due process requirements and (2) consider defendants’ ability to pay.  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, et al., 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB,  

       

 Defendant.  

 

 

NOTICE OF SUPPLEMENTAL AUTHORITY  

IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 

 

 COMES NOW Defendant Richard D. Holcomb and notifies the Court of the following 

supplemental authority, which provides additional legal support for Defendant’s Motion to 

Dismiss:  Virginia Supreme Court Rule 1:24 (attached as Exhibit 1).  This Rule was adopted on 

November 1, 2016.  Because Rule 1:24 was enacted after Defendant submitted his initial 

responsive pleading, and because the Court does not typically entertain arguments raised, for the 

first time, in a reply brief, Defendant submits the following as additional support for the 

proposition that Plaintiff’s complaint should be dismissed.
1
  Specifically, in light of the adoption 

of this Rule, Defendant moves the Court to dismiss these proceedings as moot. 

A. Virginia Supreme Court Rule 1:24 addresses and alleviates the issues raised in this 

complaint. 

 Newly-enacted Rule 1:24 sets for specific guidelines for the collection of fines and costs 

by courts across the Commonwealth of Virginia.  Rule 1:24 notes that “[t]he purposes of the 

statutory court collection process are (i) to facilitate the payment of fines, court costs, penalties, 

                                                 
1
 See, e.g., Nelson v. Green, No, 3:06-cv-00070, 2014 U.S. Dist. LEXIS 4432, at *67-68 (W.D. 

Va. Jan. 14, 2014) (noting that the court will not consider arguments and evidence submitted for 

the first time in a reply brief).   
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restitution and other financial responsibilities assessed against defendants convicted of a criminal 

offense or traffic infraction, (ii) to collect the monies due to the Commonwealth and localities as 

a result of these convictions, and (iii) to assure payment of court-ordered restitution to victims of 

crime.”  To “achieve these purposes and the additional purpose of enabling defendants to restore 

their driver’s licenses pursuant to § 46.2-395, this Rule is intended to ensure that all courts 

approve deferred and installment payment plans pursuant to § 19.2-354 . . . and to further the 

legal values of predictability, fairness, and similarity in the collection of fines, court costs, 

penalties, and restitution throughout the courts of the Commonwealth.”
2
    

Rule 1:24 provides that, “[a]ny defendant who is unable to pay fines and costs for a 

particular offense within 30 days of conviction, or other disposition authorized by law, must be 

offered by the convicting court the opportunity to enter into either a deferred payment plan, a 

modified deferred payment plan or an installment payment plan to pay those fines and costs.”
3
  

When “determining the amount and length of time to pay under a deferred payment plan or an 

installment plan, a court must take into account the defendant’s financial resources in light of the 

defendant’s financial obligations, including defendant’s indigence, as well as the fines and costs 

the defendant owes in other courts.”
4
  Moreover, “[w]here available, the court should liberally 

use community service work as an option to defray fines and costs, especially where the 

defendant is unable to make substantial payments.”
5
  Also, “[a]t any time during the duration of a 

payment plan, the defendant may request a modification of the plan, which shall be granted 

                                                 
2
 Va. Sup. Ct. R. 1:24. 

3
 Va. Sup. Ct. R. 1:24(b).   

4
 Va. Sup. Ct. R. 1:24(d) (emphases added).   

5
 Id.   
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based on a good faith showing of need.”
6
  Courts are required to give “written notice of all 

payment alternatives,” including “the availability of the community service program . . . .”
7
   

 With respect to defendants who have defaulted on a payment plan, Rule 1:24 provides 

that these defendants “must have the opportunity to request a new payment plan and the court 

should consider the defendant’s change in circumstances in determining whether to approve such 

request.”
8
  And under those circumstances, “a court shall not require a defendant to establish a 

payment history on the subsequent payment plan before restoring the defendant’s driver’s 

license.”
9
   

B. The adoption of Virginia Supreme Court Rule 1:24 moots these proceedings. 

In their complaint, Plaintiffs challenge the manner in which Virginia’s statutes, allowing 

suspension of a drivers’ license following nonpayment of court fines and costs, have been 

administrated.  Plaintiffs allege that courts issuing administrative license suspensions fail to take 

into consideration a debtor’s ability to pay, fail to offer appropriate repayment plans, and fail to 

give debtors adequate notification prior to an order of suspension.  Rule 1:24, which, by its 

terms, applies to all courts in the Commonwealth of Virginia, alleviates each of these concerns.  

Specifically, Rule 1:24 provides that defendants must receive written notice of all payment 

alternatives, and further establishes that the payment alternatives in place must take into account 

a defendant’s ability to pay.  The Virginia Supreme Court, therefore, has enacted the very policy 

Plaintiffs seek.  For this reason, there is no further relief that could or should issue in this case, 

and these proceedings are moot. 

                                                 
6
 Id.   

7
 Va. Sup. Ct. R. 1:24(c).   

8
 Va. Sup. Ct. R. 1:24(g) (emphasis added).   

9
 Id. 
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A court can determine that a case is moot on either of two grounds:  (1) constitutional 

mootness, or (2) prudential mootness.
10

  Constitutional mootness derives from the Article III 

“case or controversy” requirement.  Where the “issues presented are no longer ‘live’ or the 

parties lack a legally cognizable interest in the outcome,”
11

 the case will be dismissed as 

constitutionally moot:  “Federal courts lack jurisdiction to decide moot cases because their 

constitutional authority extends only to actual cases or controversies.”
12

 

The doctrine of prudential mootness allows a court to determine that, notwithstanding a 

live controversy, a case is moot because the court cannot provide an effective remedy and 

because it would be imprudent for the court to decide the case.
13

  Regardless of which analysis is 

applied, this case should be dismissed as moot.  

1. Because there is no ongoing case or controversy, these proceedings are 

constitutionally-moot. 

Article III of the United States Constitution confines a federal court’s jurisdiction to those 

cases that present active “cases” or “controversies.”
14

  And “the doctrine of mootness constitutes 

a part of the constitutional limits of federal court jurisdiction.”
15

  Specifically, this constitutional 

limitation prohibits federal courts from ruling upon questions that are hypothetical in nature or 

that do not affect the rights of the parties in the case before the court.
16

  The “actual controversy” 

                                                 
10

 See, e.g., In re Grand Jury Proceedings, 757 F.2d 600, 603 (4th Cir. 1985). 
11

 United States v. Hardy, 545 F.3d 280, 283 (4th Cir. 2008) (citation omitted). 
12

 Iron Arrow Honor Soc’y v. Heckler, 464 U.S. 67, 70 (1983). 

13
 In re Grand Jury Proceedings, 757 F.2d at 603. 

14
 U.S. CONST. art. III, § 2.   

15
 Hardy, 545 F.3d at 283 (citation omitted); see also Simmons, 634 F.3d at 763. 

16
 Lewis v. Continental Bank Corp., 494 U.S. 472, 477 (1990).   
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requirement, therefore, prevents courts from rendering opinions that are solely advisory in 

nature.
17

  

Moreover, “[t]o be justiciable under Article III of the Constitution, the conflict between 

the litigants must present a ‘case or controversy’ both at the time it is filed and at the time it is 

decided.  If intervening factual or legal events effectively dispel the case or controversy during 

pendency of the suit, the federal courts are powerless to decide the questions presented.”
18

  This 

is so because “[m]oot questions require no answer, and . . . federal courts do not have the power 

to issue advisory opinions.”
19

  Accordingly, a controversy will be moot if it “lack(s) at least one 

of the three required elements of Article III standing:  (1) injury in fact, (2) causation, or (3) 

redressability.”
20

   

A case can become moot either due to a change in factual circumstances, or due to a 

change in the law.
21

  “Generally speaking, one such [factual] circumstance mooting a claim 

arises when the claimant receives the relief he or she sought to obtain through the claim.”
22

  A 

second is where “an event occurs that makes it impossible for the court to grant any effectual 

                                                 
17

 Steffel v. Thompson, 415 U.S. 452, 459 n.10 (1974); Rice, 404 U.S. at 246. 
18

 Ross v. Reed, 719 F.2d 689, 693-94 (4th Cir. 1983); see also Arizonans for Official English v. 

Arizona, 520 U.S.43, 67 (1997) (“[A]n actual controversy must be extant at all stages of review, 

not merely at the time the complaint is filed.” (citation omitted)); Flast v. Cohen, 392 U.S. 83, 95 

(1968); Williams v. Ozmint, 716 F.3d 801, 808 (4th Cir. 2013). 

19
 Giovanni Carandola, Ltd. v. City of Greensboro, 258 F. App’x 512, 515 (4th Cir. 2007) 

(citations omitted); see also U.S. Parole Comm’n v. Geraghty, 445 U.S. 388, 397 (1980) (“The 

‘personal stake’ aspect of mootness doctrine also serves primarily the purpose of assuring that 

federal courts are presented with disputes they are capable of resolving.”); Ozmint, 716 F.3d at 

809. 

20
 Townes v. Jarvis, 577 F.3d 543, 546-47 (4th Cir. 2009). 

21
 BankWest, Inc. v. Baker, 446 F.3d 1358, 1364 (11th Cir. 2006); see also Simmons, 634 F.3d at 

763.    

22
 Friedman’s, Inc. v. Dunlap, 290 F.3d 191, 197 (4th Cir. 2002); see Simmons, 634 F.3d at 763; 

see also ACLU of Mass. v. U.S. Conf. of Catholic Bishops, 705 F.3d 44, 52 (1st Cir. 2013). 
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relief to the plaintiff.”
23

  For this reason, “[a] claim may be mooted when the claimant receives 

the relief he or she sought to obtain through the claim, because the court no longer has [] 

effective relief to offer.”
24

  In that situation, “any injury [the claimant] might have suffered” 

simply is not “‘likely to be redressed by a favorable judicial decision.’”
25

  In addition, “alteration 

of administrative policies can moot an attack on those policies,” particularly where “events have 

simply overtaken the pace of [the] litigation.”
26

 

Plaintiffs’ case has been mooted because the enactment of Rule 1:24 established a 

statewide system that requires appropriate notification of payment options for all defendants who 

owe outstanding fines and costs, and that expressly requires courts administering those payment 

plans to take into account a defendant’s ability to pay.  The Virginia Supreme Court has put into 

place the very system Plaintiffs sought.  At this juncture, there is no relief left to offer—the court 

cannot fashion injunctive relief to remedy a harm that has ceased to exist.  Because this case is 

no longer “amenable to specific relief,” it fails to present a live case or controversy and is, 

therefore, constitutionally moot.
27

 

This reasoning applies notwithstanding Plaintiffs’ request for declaratory relief.
 28

  “Past 

exposure to illegal conduct does not in itself show a present case or controversy regarding 

                                                 
23

 Ozmint, 716 F.3d at 809. 

24
 Id. (internal quotations omitted) (second alteration in original). 

25
 Wittman v. Personhuballah, 136 S. Ct. 1732, 1737 (2016) (quoting Hollingsworth v. Perry, 

133 S. Ct. 2652, 2661 (2013)). 

26
 Bahnmiller v. Derwinski, 923 F.2d 1085, 1089 (4th Cir. 1991). 

27
 Jordan v. Sosa, 654 F.3d 1012, 1024 (10th Cir. 2011) (“[T]he constitutional mootness doctrine 

focuses upon whether a definite controversy exists throughout the litigation and whether 

conclusive relief may still be conferred by the court despite the lapse of time and any change of 

circumstances that may have occurred since the commencement of the action.” (citation 

omitted)). 
28

 See, e.g., Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 669 (2016) (noting that a case 
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injunctive relief,”
29

 and, “[s]imilarly, in the context of an action for declaratory relief, a plaintiff 

must be seeking more than a retrospective opinion that he was wrongly harmed by the 

defendant.”
30

  As the Supreme Court has noted, federal courts “are not in the business of 

pronouncing that past actions which have no demonstrable continuing effect were right or 

wrong.”
31

   

Accordingly, there is no longer any “‘substantial controversy, between parties having 

adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a 

declaratory judgment.’”
32

  And in light of the enactment of Rule 1:24, any controversy between 

the parties is “neither immediate nor real.”
33

  The case is, therefore, constitutionally-moot. 

2. Even if not constitutionally-moot, this Court should exercise its discretion 

and decline to consider the complaint under the doctrine of prudential 

mootness. 

 The concept of prudential mootness traces back to United States v. W. T. Grant Co., 345 

U.S. 629 (1953).  In that case, the defendants voluntarily halted the allegedly wrongful conduct, 

and the Supreme Court determined that those circumstances were insufficient to entirely deprive 

the court of jurisdiction to hear the case.  The Court noted, however, that although “the court’s 

                                                                                                                                                             

becomes moot “‘when it is impossible for a court to grant any effectual relief’” (quoting Knox v. 

Serv. Emps., 132 S. Ct. 2277, 2287 (2012))); see also Armstrong World Indus., Inc. v. Adams, 

961 F.2d 405, 412 (3d Cir. 1992) (“[E]ven if a declaratory judgment would clarify the parties’ 

legal rights, it should ordinarily not be granted unless ‘the parties’ plans of actions are likely to 

be affected by a declaratory judgment.’” (quoting Step-Saver Data Sys., Inc. v. Wyse Tech., 912 

F.2d 643, 649 (3d Cir. 1990)) (emphasis added)). 

29
 O’Shea v. Littleton, 414 U.S. 488, 495 (1974). 

30
 Jordan, 654 F.3d at 1025. 

31
 Spencer v. Kemna, 523 U.S. 1, 18 (1998). 

32
 Ross, 719 F.2d at 694 (quoting Golden v. Zwickler, 394 U.S. 103, 108 (1969)); see also ACLU 

of Mass., 705 F.3d at 53 (“With limited exceptions, not present here, issuance of a declaratory 

judgment deeming past conduct illegal is also not permissible as it would be merely advisory.”).   
33

 ACLU of Mass., 705 F.3d at 54. 
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power to grant injunctive relief survives discontinuance of the illegal conduct,” the plaintiff must 

still “satisfy the court that relief is needed.”
34

  Because “[t]he purpose of an injunction is to 

prevent future violations,” the requesting party must show “that there exists some cognizable 

danger of recurrent violation, something more than the mere possibility which serves to keep the 

case alive.”
35

   

 Since W. T. Grant, the concept of prudential mootness has evolved sufficiently so that it 

is now recognized as a separate basis for dismissing a suit that is, although perhaps not 

constitutionally moot, “moot enough” that it would be inappropriate or otherwise infeasible to 

fashion an award of equitable relief.  As one court explained, “[e]ven if a case is not 

constitutionally moot, a court may dismiss the case under the prudential-mootness doctrine if the 

case is so attenuated that considerations of prudence and comity for coordinate branches of 

government counsel the court to stay its hand, and to withhold relief it has the power to grant.”
36

  

“[P]rudential mootness arises out of the court’s general discretion in formulating prospective 

equitable remedies,”
37

 and, therefore, “generally applies only to requests for injunctive or 

declaratory relief.”
38

 

As pertinent here, the Fourth Circuit has repeatedly declined to “engage in what would be 

meaningless adjudication of an issue of considerable difficulty,” where “prudential 

considerations” weighed in favor of finding that an action seeking equitable relief had been 

                                                 
34

 W. T. Grant, 345 U.S. at 633. 

35
 Id. 

36
 Rio Grande, 601 F.3d at 1121 ((citation omitted). 

37
 Id. (citation omitted). 

38
 Id.; see also Jordan, 654 F.3d at 1024. 
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“mooted by intervening events.”
39

  For example, in In re Grand Jury Proceedings, 757 F.2d 600 

(4th Cir. 1985), the Fourth Circuit deliberately bypassed “the possibly difficult conceptual 

question of whether the appeal has been mooted in constitutional case or controversy terms,” 

concluding instead that the appeal should be treated “as moot for prudential reasons.”
40

  A 

primary consideration in that case was the court’s “inability to give an effective remedy under 

the circumstances,” particularly when combined “with the imprudence of deciding on the merits 

a difficult and sensitive constitutional issue whose essence has been at least substantially altered 

by supervening events.”
41

 

 Similarly, in S-1 & S-2 v. Spangler, 832 F.2d 294 (4th Cir. 1987), the Fourth Circuit 

sidestepped the question whether a case was moot “in strict controversial case or controversy 

terms,” concluding instead that the case should be treated as moot “for prudential reasons.”
42

  

Noting that “[t]he discretionary power to withhold injunctive and declaratory relief for prudential 

reasons, even in a case not constitutionally moot, is well established,”
43

 the Fourth Circuit 

identified several prudential considerations that would weigh in favor of dismissal.  For example, 

if there is “no present need for remedial relief,” prudential concerns weigh in favor of 

dismissal.
44

  Relatedly, if there is no “cognizable danger” of a recurring violation, the “mere 

possibility” that the situation might recur is not “sufficiently realistic to justify the issuance of an 

injunction.”
45

  Other prudential considerations include “the difficulty and sensitivity of the 

                                                 
39

 Nationwide Mut. Ins. Co. v. Burke, 897 F.2d 734, 739-40 (4th Cir. 1990). 

40
 In re Grand Jury Proceedings, 757 F.2d at 603. 

41
 Id. 

42
 832 F.2d at 297. 

43
 Id. 

44
 Id. 

45
 Id. (citation omitted). 
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constitutional issue at the core of [the] controversy,”
46

 as well as whether the issues “require 

immediate resolution because they are capable of repetition yet likely to evade review.”
47

 

  Because the only relief sought in this case is equitable in nature, and in light of the new 

payment guidelines enacted by the Virginia Supreme Court, this Court should stay its hand and 

decline to fashion any further judicial remedies.  Considering the altered guidelines that have 

been put into place, there is no “present need” for equitable relief.
 48

  Axiomatically, “[a] claim 

for equitable relief is moot absent a showing of irreparable injury, a requirement that cannot be 

met where there is no showing of any real or immediate threat that the plaintiff will be wronged 

again.”
49

  Also, the constitutional issues at the center of this case involve the intersection of 

multiple statutory schemes and independent, non-party actors, rendering the case procedurally, as 

well as substantively, complex.   

Weighing these factors, this Court should stay its hand, permitting Virginia state courts 

unfettered freedom to implement and give full effect to the provisions of newly-enacted Rule 

1:24.  There is no need for a federal court to intervene where the Commonwealth, itself, has 

adopted guidelines that will alleviate the issues Plaintiffs have presented.  And there is no 

purpose in continuing to litigate a matter where the Court has no effective remedy to provide. 

  

                                                 
46

 Id. at 298.  More recently, the Fourth Circuit applied prudential mootness to dismiss a request 

for equitable relief where the challenged guidelines (regarding fees for court-appointed counsel) 

had been amended after the initiation of litigation.  Noting that “the challenged aspects of the 

Plan have been remedied,” the Fourth Circuit determined that the plaintiff’s “claims for 

prospective injunctive relief are moot.”  Rosenfield v. Wilkins, 280 F. App’x 275, 282 (4th Cir. 

2008). 

47
 Spangler, 832 F.2d at 298. 

48
 See, e.g., Jean-Pierre v. Hufford, 410 F. App’x 541, 541 (3d Cir. 2011) (“We are unable to 

fashion any form of meaningful relief and thus, whether or not the original action sounded in 

civil rights, the appeal is moot.”). 

49
 Randolph v. Rodgers, 170 F.3d 850, 856 (8th Cir. 1999) (citation omitted). 
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CONCLUSION 

  In light of all the circumstances, Defendant respectfully submits that this Court consider 

the supplemental authority described in this pleading and, as a result, enter an order dismissing 

these proceedings as moot.   

 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Margaret Hoehl O’Shea, VSB # 66611 

Nancy Hull Davidson, VSB # 85536 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  moshea@oag.state.va.us 

E-mail:  ndavidson@oag.state.va.us 
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INTRODUCTION 

The relief Plaintiffs seek cannot be obtained from the Commissioner of the Virginia 

Department of Motor Vehicles.  Plaintiffs challenge a statutory scheme that is administered by 

the Virginia Supreme Court and enforced by the numerous courts throughout the 

Commonwealth.  Plaintiffs’ alleged injuries arise exclusively from court orders that are finalized 

and made operative before they are ever brought to the Commissioner’s attention.  The 

Commissioner is not a decision-maker under the relevant statutes, and he has no discretionary 

authority concerning license suspensions for failure to pay court-ordered fines and costs.  

Moreover, Virginia law does not vest the Commissioner with the legal or practical ability to 

review each and every court order suspending a driver’s license under Code § 46.2-395 to 

determine whether each individual court has properly assessed a debtor’s ability to pay. 

Newly-enacted Virginia Supreme Court Rule 1:24 reinforces this concept, mandating that 

state courts must now engage in the individualized ability-to-pay analysis that Plaintiffs seek.
1
  

The Rule mandates that courts—not the Commissioner—offer payment plans tailored to an 

individual’s ability to pay, also specifically requiring courts to make community service 

alternatives available.  As discussed in more detail in the separately-filed Notice of Supplemental 

Authority, the enactment of Rule 1:24 unifies the debt collection practices of Virginia state 

courts—and it also highlights why the Commissioner is not the proper individual to have sued.  

The complaint fails substantively, too.  The procedural protections in the statutes—now 

enhanced through Rule 1:24—sufficiently safeguard Plaintiffs’ interest in retaining their driver’s 

licenses.  At the time of sentencing, a criminal defendant has an opportunity to raise his ability 

(or inability) to pay court-imposed fines, costs, and restitution, and the sentencing court—in its 

                                                 
1
 Def. Notice of Supp. Auth., ECF No. 30. 
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discretion—may enter an order specifically tailored to that defendant’s ability to pay.  Prior to an 

order of suspension for failure to pay fines and costs, a debtor is mailed notice of the impending 

suspension, giving him the opportunity to either pay the debt or seek modification of the debt 

from the court.  And in a broad exception to Rule 1:1, state courts retain the complete authority 

to modify or even cancel court-related debt, either sua sponte or on the motion of the criminal 

defendant.  Even after the debtor’s license has been suspended, the debtor may apply for a 

restricted license, and there are post-suspension remedies available, too.  These procedural 

protections are more than sufficient to safeguard an individual’s property interest in his driver’s 

license.  For this reason, Virginia’s statutory license-suspension provisions satisfy due process. 

With respect to equal protection and “fundamental fairness,” Plaintiffs correctly note that 

a state cannot imprison indigent criminal defendants simply because they lack the ability to pay a 

court-ordered debt.  But that is not what Virginia does.  Individuals who have defaulted on their 

debt are not locked away in “debtor’s prison” and deprived of their freedom.  Their driving 

privileges are suspended.  The suspension of a property interest (particularly when a conditional 

license remains available) is not equivalent to the complete deprivation of liberty by way of 

incarceration.  The line of cases Plaintiffs cite is, therefore, inapposite.   

Because this case does not implicate a fundamental liberty interest, Virginia’s statutes 

need only survive rational-basis review.  And because the statutes are rationally related to the 

legitimate government interests articulated by the Virginia Supreme Court in Rule 1:24, they 

survive constitutional scrutiny.
2
 

 

                                                 
2
 Although Defendant addresses only certain topics that were addressed in Plaintiffs’ 

Memorandum in Opposition to Defendants’ Motion to Dismiss, ECF No. 21, Defendant does not 

waive any arguments made in his Motion to Dismiss that are not addressed herein. 
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I. The complaint is procedurally-barred.   

a. Because courts suspend driver’s licenses, not the DMV Commissioner, the 

Commissioner is entitled to Eleventh Amendment immunity. 

Plaintiffs state that the relief they seek is “simply” to “cease suspending driver’s licenses 

and reinstate those licenses that were unconstitutionally suspended.”
3
   But under Virginia Code 

§ 46.2-395(B), it is the state court that suspends a driver’s license for nonpayment of fines and 

costs.  Because, under the Virginia statutory scheme, the Commissioner is not the decision-

making entity, the Plaintiffs’ requested relief may only be obtained from the Virginia courts.  For 

this reason, the Commissioner retains his constitutionally-guaranteed immunity and is not 

amenable to suit in federal court. 

Specifically, when a debtor fails to pay fines and costs or to make deferred or installment 

payments, “the court shall forthwith suspend the person’s privilege to drive a motor vehicle on 

the highways in the Commonwealth.”
4
  A license suspended under this statute shall continue to 

be suspended until the fines and costs are paid in full, unless the individual enters into an 

agreement to make deferred or installment payments “that [are] acceptable to the court.”
5
  

Moreover, if a person does not have a driver’s license, “the court may direct in the judgment of 

conviction that the person shall not drive any motor vehicle in Virginia for a period to coincide 

with the nonpayment of the amounts due.”
6
 

Thus, it is not the DMV (or the Commissioner) who suspends a driver’s license based 

upon nonpayment of fines and costs.  The decision to suspend is made at the court level.  And 

after the court suspends a driver’s license, DMV merely receives that order and administratively 

                                                 
3
 Pl. Mem. Opp. At p. 15, ECF No. 21. 

4
 Va. Code § 46.2-395(B) (emphasis added). 

5
 Id. 

6
 Id. 
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enters it into the DMV database, thereby publishing the order of suspension and making it 

available to law enforcement personnel state-wide.  As a result, an injunction against the 

Commissioner would not redress Plaintiffs’ injury because the Commissioner is not empowered 

to grant the relief that Plaintiffs seek.  The Commissioner has no authority to conduct an ability-

to-pay hearing after a state court has entered a presumptively valid order, nor does the 

Commissioner have the authority to intervene, pre-suspension, and insist upon the hearing 

Plaintiffs request.   

Newly-adopted Rule 1:24 further demonstrates why the DMV and its Commissioner are 

not proper parties to this suit.
7
  Rule 1:24, which goes into effect in February 2017, mandates that 

state courts offer payment plans, taking the defendants’ financial resources into account, and 

payment alternatives, including community service.  The only mention of the DMV in Rule 1:24 

is found in a provision stating that courts may obtain a “compliance summary” from the DMV 

“in order to assess the number of other courts in which fines and costs are owed” as part of the 

court’s consideration of the defendant’s financial resources.  With Rule 1:24, the Virginia 

Supreme Court recognizes that whether an individual’s license should be suspended is entirely 

an act of the court, and not the DMV.  Consequently, the DMV lacks any discretionary authority 

with respect to license suspension for failure to pay fines and costs.   

Because the Commissioner lacks the authority to convene a pre- or post-deprivation 

hearing or otherwise undo the challenged license suspension, he does not stand in a special 

relationship to the allegedly unconstitutional statute.  For this reason, Ex Parte Young does not 

apply, and the Commissioner is entitled to Eleventh Amendment immunity.
8
 

                                                 
7
 See Def. Notice of Supp. Auth., ECF No. 30. 

8
 Ex parte Young, 209 U.S. 123 (1908); Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 

1341 (11th Cir. 1999).   
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b. Because the Commissioner lacks the statutory authority to implement the requested 

injunctive relief, he is not a proper party to this litigation. 

In effect, Plaintiffs invite this Court to declare the costs and fines system used in every 

one of the state courts unconstitutional, regardless of whether some of these courts use processes 

that meet Plaintiffs’ constitutional desires.  This Court should decline that invitation. 

Plaintiffs allege that many court clerks are not offering payment plans or alternatives 

(like community service), or that the clerks only offer alternatives on terms Plaintiffs cannot 

meet.  That some clerks have not implemented workable plans for Plaintiffs does not make the 

entire statutory scheme unconstitutional, especially when some courts likely operate systems that 

Plaintiffs would find acceptable.
9
  It is for that reason that Plaintiffs should challenge the 

individual court collection plans that they object to, rather than seek to impose an injunction 

across the Commonwealth that is not necessary in all circuit courts. 

Moreover, because the courts suspend licenses under § 46.2-395 and the court clerks 

issue notices of the suspension, administer payment plans, and determine when a license is 

eligible to be reinstated, the injunction Plaintiffs seek here would not resolve the practice that 

Plaintiffs claim is unconstitutional.  Under Plaintiffs’ plan, courts would still suspend driver’s 

licenses in the same manner, but the DMV would be compelled by this Court to refuse to comply 

with the state-court orders.
10

    

If the DMV took the requested action, it would be required to reinstate licenses for people 

who are not indigent, but who simply refuse to pay the fines and costs imposed on them, because 

                                                 
9
 See, e.g., Mem. in Supp. of Def’s Mot. to Dismiss (ECF No. 10), at pp. 20-21 (discussing 

Norfolk circuit court order). 

10
 Plaintiffs state that they “do not ask this Court to revise payment plans, void any sentencing 

orders, or determine the constitutionality of any fines or costs imposed by the courts or court 

clerks.”  Pl. Mem., at p. 15.  But without revisions to payment plans or voiding orders 

suspending Plaintiffs’ driver’s licenses, Plaintiffs cannot achieve complete relief.  For this 

reason, the Commissioner cannot provide complete relief to Plaintiffs. 
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the DMV has no way to distinguish these individuals from indigent people.  It would also require 

the DMV to contravene court orders to suspend indigent individuals’ drivers’ licenses even if 

those individuals’ licenses were suspended in jurisdictions with payment and suspension systems 

that are acceptable to Plaintiffs.  The practical implications of such an injunction are unworkable. 

Further, each circuit court in Virginia has its own system for implementing Code § 46.2-

395.  There are 31 judicial circuits and 120 individual circuit courts in Virginia.
11

  An injunction 

from this Court, addressed to the Commissioner, would make the Commissioner newly-

responsible for determining whether each license suspension order was proper, effectively 

stripping the statutory suspension authority from the state courts and artificially placing it with 

the Commissioner.  An injunction to that effect would undermine Virginia’s entire system, 

judicially-vesting the Commissioner with supplemental authority above and beyond that which 

the General Assembly has seen fit to grant.  This Court should decline Plaintiffs’ invitation to 

override the legislature and dismantle Virginia’s statutory scheme in this manner.  

c. Because Plaintiffs challenge the validity of existing state court orders, Rooker-

Feldman applies. 

Plaintiffs insist that they are not challenging any existing state court orders, and, 

therefore, Rooker-Feldman does not apply.  But Plaintiffs ask this Court to prohibit the DMV 

from administering any license suspension orders and to reinstate all licenses suspended for 

failure to pay court fines and costs.  In other words, Plaintiffs want to undo all of their existing 

orders of suspension, constructively invalidating those presumptively valid state court orders.  

This is precisely the type of federal intervention Rooker-Feldman was designed to avoid.
 12

  

                                                 
11

 See The Circuit Court, available at http://www.courts.state.va.us/courts/circuit/circuitinfo.pdf, 

(last visited Nov. 21, 2016). 

12
 D.C. Ct. of Appeals v. Feldman, 460 U.S. 462 (1983); Rooker v. Fidelity Trust Co., 263 U.S. 

413 (1923).  
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d. The court clerks are necessary parties, and this case cannot proceed in their absence. 

The injunction Plaintiffs seek would also undermine the courts’ abilities to collect fines 

and costs.  As a result, court clerks are necessary and indispensable parties in this matter because 

doing away with one of their tools for collecting court fees and fines without their participation 

in this litigation would unfairly prejudice them.   

The Virginia Supreme Court articulated the purposes of the statutory court collection 

process, which are achieved through the license suspension provision in § 46.2-395.  The 

purposes are: 

(i) to facilitate the payment of fines, court costs, penalties, restitution and other 

financial responsibilities assessed against defendants convicted of a criminal 

offense or traffic infraction, 

(ii) to collect the monies due to the Commonwealth and localities as a result of these 

convictions, and  

(iii) to assure payment of court-ordered restitution to victims of crime.
13

 

The Commissioner is not the proper party to defend these interests on behalf of the courts.  The 

Commissioner also cannot defend the interests of crime victims owed restitution by criminal 

defendants who are more likely to pay when faced with the prospect of losing their driver’s 

license.  To the extent the courts do not handle instances of criminal defendants who are unable 

to pay fines, costs, and restitution in a constitutionally proper manner, the Commissioner is 

simply not the appropriate party to litigate the issue. 

In sum, the complaint fails to state a cognizable federal claim under 42 U.S.C. § 1983.  

Any constitutional challenge to a suspended driver’s license must be directed to the court that 

elects, in the exercise of its discretion, to enter the suspension order, not to the state agency that 

simply processes and publishes that order. 

                                                 
13

 Va. Sup. Ct. R. 1:24 (effective 2/1/17). 
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II. Plaintiffs have not stated a plausible due process claim. 

Plaintiffs and the United States argue that Virginia’s statutes violate due process because 

they lack a meaningful pre-deprivation forum in which to contest their ability to pay previously-

imposed court fines and costs.  Their arguments, however, are fundamentally flawed.  Neither 

Plaintiffs nor the United States account for the multiple avenues a Virginia criminal defendant 

possesses to obtain relief from a court order imposing fines and costs that the individual cannot 

pay.  And neither references nor analyzes the impact Rule 1:24 has upon the procedural due 

process analysis—even though that Rule had been adopted at the time of their respective filings. 

As the Commissioner acknowledges, suspension of a driver’s license implicates a state-

created property interest, and “[d]ue process [typically] entitles an individual to notice and some 

form of hearing before state action may finally deprive him or her of a property interest.”
14

  

Although the due process clause generally requires notice and an opportunity to be heard, it does 

not mandate that a state provide a hearing prior to the initial deprivation.  As a result, courts 

apply the balancing test from Mathews v. Eldridge to determine “the specific dictates of due 

process in any given case.”
15

 These four considerations are:  (1) the private interest that will be 

affected by the official action; (2) the risk of any erroneous deprivation of such interest through 

the procedures used, (3) the probable value, if any of additional or substitute procedural 

safeguards; and (4) the Government’s interest, including the function involved and the fiscal and 

administrative burdens that the additional or substitute procedural requirement would entail.
16

  

For the reasons that follow, the Virginia statutory scheme appropriately safeguards against the 

risk of erroneous deprivation, and, therefore, does not violate procedural due process. 

                                                 
14

 Cryder v. Oxendine, 24 F.3d 175, 177 (11th Cir. 1994).   

15
 Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 

16
 Id. 
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1. 

With respect to the first factor, the Supreme Court and the Fourth Circuit have recognized 

that the private interest in a driver’s license, although important, is not “‘vital and essential.’”
17

  

For example, even if a license is suspended, “alternative arrangements are usually possible.”
18

  

For this reason, the Fourth Circuit has expressly held that the state-created property interest in a 

driver’s license “is not so great as to require departure from the principle that an evidentiary 

hearing is not ordinarily required prior to adverse administrative action.”
19

  This is particularly 

true where, as here, debtors are eligible to seek restricted driving privileges while awaiting full 

restoration of their license.  Established precedent therefore provides that the pre-deprivation, 

ability-to-pay hearing Plaintiffs seek is not constitutionally-required.
20

 

2. 

With respect to the second factor, the Virginia statutory scheme minimizes the risk of 

erroneous deprivation.  Criminal defendants are given multiple notices and opportunities to be 

heard, both at the time the fees and costs are assessed, and at the time a court issues a license 

suspension for failing to pay those fines and costs.  Plaintiffs allege that they were deprived of 

notice and a hearing before their driver’s licenses were suspended, but they refuse to 

acknowledge the times they received notice and opportunity to be heard, both during the criminal 

process and through the statutory scheme they challenge here.   

                                                 
17

 Tomai-Minogue v. State Farm Mut. Auto. Ins. Co., 770 F.2d 1228, 1235 (4th Cir. 1985) 

(quoting Dixon v. Love, 431 U.S. 105, 113 (1977)). 

18
 Id. 

19 Id. 

20
 Dixon, 431 U.S. at 115 (upholding Illinois law allowing for summary revocation of a license 

and holding that due process did not require a pre-deprivation hearing); see also Tomai-Minogue, 

770 F.2d at 1236 (where appellant’s license was suspended based on default judgment in another 

jurisdiction, she had no right to pre-deprivation hearing). 
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Plaintiffs first received notice of the possibility of suspension for nonpayment of fines 

and costs by the simple fact that there is publicly-available Virginia statute expressly stating that 

a driver’s license will be suspended upon nonpayment of financial obligations. As the Supreme 

Court has recognized, a publicly-available statute is sufficient to provide constitutionally-

adequate notice because individuals are charged with knowledge of that statute.
21

   

Plaintiffs next received notice that their license might be suspended for non-payment of 

fines and costs when the judge issued the conviction order in open court, and again when they 

received the written order.  And Plaintiffs’ first opportunity to be heard occurred in court at the 

time of sentencing.  If a criminal defendant is concerned about his ability to pay court-ordered 

fines and costs, that individual can raise that issue with the sentencing judge either through the 

presentation of evidence, arguments of counsel, or, at the very least, during allocution.
22

  This 

constitutes a meaningful opportunity to be heard with respect to an individual’s ability to pay—if 

Plaintiffs were not able to pay the imposed fines and costs, they could have taken it up with the 

judge at the time of conviction, and asked the court, in its discretion, to take that into account 

when imposing the fines and costs in the first place.  Relatedly, if a criminal defendant is unable 

to immediately pay court costs imposed in connection with an order of conviction, the judge 

“may require such defendant to file a petition, under oath, with the court, upon a form provided 

by the court, setting forth the financial condition of the defendant.”
23

  This statutory provision 

                                                 
21

 See City of West Convina v. Perkins, 525 U.S. 234, 241 (1999) (“No similar rationale justifies 

requiring individualized notice of state-law remedies which, like those at issue here, are 

established by published, generally available state statutes and case law.”); cf. Reetz v. Michigan, 

188 U.S. 505, 509 (1903) (“When a statute fixes the time and place of [an event], no special 

notice to parties interested is required.  The statute is itself sufficient notice.”). 

22
 See Va. Code § 19.2-298 (“Before pronouncing the sentence, the court shall inquire of the 

accused if he desires to make a statement and if he desires to advance any reason why judgment 

should not be pronounced against him.”). 

23
 Va. Code § 19.2-355(A). 
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vests criminal defendants with another direct and meaningful opportunity to provide the 

sentencing court with information relating to their ability to pay court-assessed fees and costs.  

Plaintiffs’ second opportunity to be heard involves their ability to appeal their criminal 

convictions, including any imposition of fines and costs that they believe they would be unable 

to pay.
24

  Plaintiffs argue that the “suspension of the driver’s license occurs at the same time as, 

or after, the deadline to appeal the underlying conviction has passed,” but also acknowledge that 

appeals from general district court must be noted within ten days of a conviction, and that circuit 

court appeals must be noted within thirty days.
25

  Section 46.2-395 provides that licenses will be 

suspended for failure to pay fines and costs 30 days from the date of the conviction.
 26

  Thus, if 

Plaintiffs had appealed their convictions, the appeals would have been noted before, or at the 

latest, on the same day that the license suspension went into effect.  In many cases, a criminal 

appeal stays enforcement of the criminal conviction, which would include license suspension for 

failure to pay fines and costs, especially if that aspect of the conviction is challenged.
27

 

After expiration of the appeal period,
28

 Plaintiffs’ third notice and third opportunity to be 

heard came from the court clerks.  Under the Virginia statute, the clerk of the court provides 

                                                 
24

 See Evans v. City of New York, 308 F. Supp. 2d 316, 326-27 (S.D.N.Y. 2004) (upholding a 

license suspension following failure to pay a court-imposed fine, noting that “the plaintiff was 

afforded a hearing on his underlying speeding violation,” that he “could have appealed his 

conviction on that offense, but chose not to do so,” and “was given fourteen days to pay the fine 

imposed as a result of his conviction,” reasoning that, all things considered, “[t]he plaintiff was 

given notice, by means reasonably calculated to reach him, that his license would be suspended 

if he failed to pay the fine by the specified date”). 

25
 Pl. Mem. at pp. 34-35 and n.10. 

26
 Va. Code § 46.2-395(C). 

27
 Also of note, Virginia law allows indigent defendants to proceed in forma pauperis on appeal, 

and to have counsel appointed in certain circumstances.  See Va. Code § 17.1-606. 

28
 The Commissioner maintains that appeal of the criminal conviction imposing the fines and 

costs that Plaintiffs claim they are unable to pay is the appropriate forum to challenge Virginia’s 

license suspension scheme.   
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notice before the suspension takes effect.
29

  Although this notice is mailed rather than hand-

delivered, it is well-recognized that, “[u]nder most circumstances, notice sent by ordinary mail is 

deemed reasonably calculated to inform interested parties that their property rights are in 

jeopardy.”
30

   The clerk-provided notification also complies with Fourth Circuit precedent, which 

provides that a licensee need only “be informed of the evidence on which the agency is relying,” 

and be given a chance to contest that evidence.”
31

  Importantly, the ability to contest the 

suspension decision need not take the form of an evidentiary hearing with “the right to formal 

confrontation of an anonymous witness.”
32

  The Virginia statute comports with this requirement, 

for, when Plaintiffs received notice from the clerks, Plaintiffs had ample opportunity to go to the 

clerk who issued the notice of suspension and request a payment plan or other alternative, such 

as community service.
33

  Rule 1:24 solidifies and mandates that those plans be made available. 

Finally, Plaintiffs had an additional opportunity to be heard under § 19.2-358(C), which 

provides that if a criminal defendant, post-conviction, has failed to pay fines and costs assessed 

in connection with a court proceeding, and if he establishes that he has made “a good faith effort 

to obtain the necessary funds for payment,” the sentencing court is authorized by statute to 

                                                 
29

 Va. Code § 46.2-395(C).  Indeed, until notice is actually received by the licensee, any 

suspension is inoperative.  See Carew v. Commonwealth, 62 Va. App. 574, 578 (2013) (holding 

that, as a matter of Virginia law, a driver’s license “is not suspended until notice of that status is 

received by the holder”). 

30
 Evans, 308 F. Supp. 2d at 326 (quotation omitted) (holding that a notice of suspension mailed 

to an individual who had not paid a court-imposed fine was sufficient to satisfy due process). 

31
 Plumer v. Maryland, 915 F.2d 927, 931 (4th Cir. 1990). 

32
 Id. 

33
 Cf. Crutchfield v. Holcomb, 2015 U.S. Dist. LEXIS 33990, at *10 (W.D. Va. Mar. 19, 2015) 

(holding that the Plaintiff’s failure to avail himself of available post-deprivation administrative 

remedies “does not create a constitutional violation by Defendant”).   
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“reduc[e] the amount due” or even “remit[] the unpaid portion in whole or in part.”
 34

  Plaintiffs 

may further apply for the court to authorize a restricted license.
35

  And, specific to the question 

of whether a license has been erroneously suspended, if an individual believes that the Court 

suspended the wrong person’s license, that individual has a statutory, post-deprivation right to 

appeal under the Virginia Administrative Process Act.
36

   

As the Supreme Court has recognized, “the Due Process Clause has never been construed 

to require that the procedures used guard against an erroneous deprivation of a protectable 

‘property’ or ‘liberty’ interest be so comprehensive as to preclude any possibility of error.”
37

  For 

this reason, “even though our legal tradition regards the adversary process as the best means of 

ascertaining truth and minimizing the risk of error, the ‘ordinary principle’ . . . is that ‘something 

less than an evidentiary hearing is sufficient prior to adverse administrative action.’”
38

  Rather, 

particularly when post-deprivation review “is available for correction of administrative error,” 

procedural due process generally requires “no more than that the predeprivation procedures used 

be designed to provide a reasonably reliable basis for concluding that the facts justifying the 

official action are as a responsible government official warrants them to be.”
39

 

The pre-deprivation notice and procedures in place under the Virginia statutes surpass 

this threshold requirement.  As discussed in more detail below, debtors have a virtually unlimited 

                                                 
34

 Va. Code § 19.2-358(C) (emphasis added). 

35
 Va. Code § 46.2-395(E). 

36
 Va. Code § 46.2-410 (“[A]ny person aggrieved by an order or act of the Commissioner 

requiring suspension or revocation of a license or registration under the provisions of this chapter 

is entitled to judicial review in accordance with the provisions of the Administrative Process 

Act,” although, for mandatory suspensions, the appeal is limited to the question of “the identity 

of the person concerned when the question of identity is in dispute.”). 

37
 Mackey v. Montrym, 443 U.S. 1, 13 (1979). 

38
 Id. (quoting Dixon, 431 U.S. at 113). 

39
 Id. 
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ability to seek modification of court orders imposing costs and fines, and this modification may 

be sought either pre-deprivation or post-deprivation.  The reliability of the suspension 

mechanism—meaning, has the court correctly determined that an individual did not pay court-

ordered fines and costs?—would not be enhanced by the addition of further pre-deprivation 

remedies.
40

  For these reasons, balancing all available procedural safeguards, the Virginia 

statutory scheme appropriately protects against erroneous deprivation of an individual’s driver’s 

license based upon nonpayment of court-imposed fees and costs. 

3. 

With respect to the third factor, additional or substitute procedural safeguards would add 

little to the existing scheme.  With the enactment of Rule 1:24, courts are already required to take 

a debtor’s ability to pay into account, make payment plans available, and offer non-monetary 

alternatives such as community service.  And courts already have the continuing authority to 

cancel a court-created debt altogether.  Also, post-deprivation, debtors can appeal even a 

mandatory license suspension on the grounds that the court order of suspension erroneously 

targeted the wrong individual.  Adding in an additional hearing or notice level would add 

virtually nothing to the procedural safeguards already in place. 

In this respect, the present case is similar to the situation the Supreme Court encountered 

in Dixon v. Love, 431 U.S. 105 (1977).  In Dixon, the Court noted that the licensee “had the 

opportunity for a full judicial hearing in connection with each of the traffic convictions on which 

the [suspension] decision was based.”
41

  Because the licensee did not “challenge[] the validity of 

those convictions or the adequacy of his procedural rights at the time they were determined,” a 

                                                 
40

 See id. at 17 (“We fail to see how reliability would be materially enhanced by mandating the 

presuspension ‘hearing’ deemed necessary by the District Court.”). 

41
 Id. at 113. 
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subsequent evidentiary hearing “might make the licensee feel that he has received more personal 

attention, but it would not serve to protect any substantive rights.”
42

  For this reason, the Dixon 

court concluded that “requiring additional procedures would be unlikely to have significant value 

in reducing the number of erroneous deprivations.”
43

   

Similarly, in Tomai-Minogue, the Fourth Circuit declined to adopt a rule requiring the 

Virginia DMV to conduct pre-termination hearings, noting that “no clairvoyance is needed to 

predict that motorists would ‘routinely . . . request full administrative hearings,’ merely to delay 

the loss of their driver’s licenses.”
44

  Considering that “the quantity of spurious appeals might far 

outweigh the legitimate,” the Fourth Circuit reasoned that “Virginia ensures that drivers who 

have truly suffered an erroneous deprivation have some remedy, while averting abuse of an 

administrative process by those with no purpose other than delay.”
45

  For this reason, the Fourth 

Circuit concluded that “a pre-deprivation hearing was not required when plaintiff’s license was 

suspended, and an adequate post-deprivation remedy existed,” and, therefore, held that 

“plaintiff’s § 1983 claim cannot prevail, as there has been no denial of due process.”
46

 

Here, too, adding in another procedural layer would not further reduce the risk that a 

debtor’s drivers’ license has been erroneously suspended.  As the Virginia Court of Appeals has 

explained, a Virginia debtor has continuing post-deprivation remedies with respect to 

nonpayment of court-imposed fines and costs.
47

  Specifically, a trial court “retains the continuing 

                                                 
42

 Id. at 113-14. 

43
 Id. at 114 (emphasis added). 

44
 770 F.2d at 1236 (quoting Dixon, 431 U.S. at 114) (omission in original). 

45
 Id. 

46
 Id. 

47
 Ohree v. Commonwealth, 26 Va. App. 299 (1998). 

Case 3:16-cv-00044-NKM-JCH   Document 31   Filed 11/22/16   Page 16 of 29   Pageid#: 426 
JA342

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 349 of 383



 

16 

 

authority to consider matters pertaining to a defendant’s payment of costs.”
48

  Because the 

applicable statutes “contain no time limitation beyond which the trial court may not approve or 

enforce an agreement regarding payment of costs,” the “trial court possesses the implicit 

authority to reconsider and modify, upon its own motion or the motion of one of the parties 

involved, its order concerning the installment or deferred payment of costs.”
49

  For this reason, “a 

defendant who finds that his or her financial condition has prevented or will prevent him or her 

from complying with a deferral or installment plan . . . may petition the trial court for a 

modification of its prior order embodying that plan.”
50

  And “[e]vidence relevant in the 

consideration of such a petition would include facts regarding the defendant’s financial position 

and his or her ability to pay.”
51

   

For this reason, “a person convicted of a crime in the Commonwealth has ample 

opportunity to demonstrate that he or she should be relieved of the obligation to pay court related 

costs previously assessed.”
52

  The remedy sought by these Plaintiffs would, therefore, have a 

negligible contribution in light of existing statutory and procedural safeguards. 

4. 

Finally, with respect to the fourth factor, inserting an additional evidentiary hearing at the 

administrative agency level would add substantial fiscal and administrative burdens on the 

government.  Courts are already required, under Rule 1:24, to consider a debtor’s ability to pay 

when making payment alternatives available.  And the Commissioner does not have the statutory 

authority to conduct the ability-to-pay hearings that Plaintiffs evidently request.  Considering 

                                                 
48

 Id. at 310. 

49
 Id. (emphasis added). 

50
 Id. 

51
 Id. (emphasis added). 

52
 Id. at 310-11. 
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that the requested hearing is beyond the scope of authority that the Virginia legislature has 

granted to the Commissioner, the burden imposed on DMV would be particularly unwarranted.    

For this reason, to the extent that Plaintiffs seek an order requiring the DMV to conduct a 

separate and independent ability-to-pay hearing before administering the court ordered license 

suspension, Plaintiff’s request simply seeks an additional hearing that Virginia is not required to 

provide.  Indeed, the DMV has no authority to begin holding hearings to determine whether it 

should comply with certain court orders but not others.  In particular, § 46.2-395 and Rule 1:24 

direct courts—not the DMV—to determine defendants’ abilities to pay at the time of conviction 

or when payment plans are implemented or altered.  As a practical matter, courts often review 

individuals’ ability to pay in the context of court-appointed counsel for indigent defendants.  By 

contrast, DMV does not have statutory authority (or administrative capacity) to conduct hearings 

under these circumstances.  And even if the DMV did conduct ability-to-pay hearings after 

receiving a suspension order from a court, the DMV may reach different and inconsistent results 

from the courts, which have already made their own ability-to-pay determination under § 46.2-

395 and Rule 1:24.  Most importantly, the DMV does not have statutory authority to override a 

court’s order suspending a driver’s license.   

* * * 

As one court has noted, “[r]egulatory schemes providing for automatic suspension of 

licenses on non-payment of mandated fees have been [routinely] upheld.”
53

  Considering the four 

procedural due process factors identified by the Supreme Court in Eldridge, Plaintiffs have not 

alleged sufficient facts to lift their situation out of this general rule.  In this respect, the present 

case is analogous to Evans v. Rhodes, a recent decision from the Northern District of Florida, 

                                                 
53

 Magnum Towing & Recovery, LLC v. City of Toledo, 430 F. Supp. 2d 689, 698 (N.D. Ohio 

2006). 
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where the plaintiff challenged Florida’s drivers’ license suspension statutes on the grounds that 

he was not provided “with a pre-suspension hearing addressing his ability to pay.”
54

  Particularly 

in light of the fact that Florida law “requires the clerk to formulate a plan based on an 

individuals’ ability to pay,” the Evans court, weighing the four Eldridge factors, concluded that 

the Florida statute did not violate due process.
55

   Specifically, the court noted that: (1) the 

interest involved “is not as important as, for example, a person’s liberty interest,” (2) because the 

DMV’s “task is ministerial”—meaning, “after receiving notification from the clerk that a person 

has failed to pay court costs, the Department is required to suspend that person’s license”—the 

“risk that a clerical oversight will result in an erroneous suspension is minimal”; (3) considering 

“the limited risk of error, other safeguards such as a pre-suspension evidentiary hearing are 

unnecessary and would impose a significant burden on the state,” and (4) “[t]he purpose of this 

statutory scheme is also reasonable.”
56

  Considering these circumstances, Evans concluded that 

“Florida’s failure to provide a pre-suspension hearing does not violate [the plaintiff’s] due 

process rights.”
57

  Particularly in light of the adoption of Rule 1:24, Virginia’s statutory scheme 

passes constitutional muster, too.  For this reason, Plaintiffs have not stated a plausible due 

process violation, and this claim should be dismissed. 

III. Plaintiffs’ Equal Protection claims also fail. 

a. Code § 46.2-395 is subject to rational-basis review. 

Rational basis review applies because Virginia’s statutory scheme permitting courts to 

suspend criminal defendants’ driver’s licenses for failure to pay court fines and costs does not 

                                                 
54

 2016 U.S. Dist. LEXIS 126677, at *11 (N.D. Fla. Feb. 29, 2016).   

55
 Id. at *12. 

56
 Id. at *14-15. 

57
 Id. at *15.  

Case 3:16-cv-00044-NKM-JCH   Document 31   Filed 11/22/16   Page 19 of 29   Pageid#: 429 
JA345

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 352 of 383



 

19 

 

implicate any fundamental rights.  In fact, this Court has previously recognized that, “although a 

driver’s license is a property right, the right to drive is not a fundamental, constitutional right.”
58

 

Throughout their response brief, Plaintiffs attempt to elevate their claims to include 

details that were not pled.
59

  Specifically, Plaintiffs now claim that their lawsuit involves a 

fundamental right—such as the right to travel or the personal liberty that is lost when one is 

incarcerated—but Plaintiffs have not cited any precedent for their contention that a driver’s 

license suspension requires more than rational-basis review.  For example, that Plaintiffs’ 

driver’s licenses are suspended does not prevent them “from traveling interstate by public 

transportation, by common carrier, or in a motor vehicle driver by someone with a license to 

drive it.”
60

  “Burdens on a single mode of transportation do not implicate the right to interstate 

travel,”
61

 for there is no “constitutional right to the most convenient form of travel.”
62

   

                                                 
58

 Mullins v. Virginia, 2007 U.S. Dist. LEXIS 1882, *4 (W.D. Va. Jan. 9, 2007); see Walton v. 

Commonwealth, 24 Va. App. 757, 760 (1997) (“[T]he right to drive is not a fundamental 

right and consequently, laws regulating that right need only withstand rational basis review to be 

found constitutional.”); see also Wells v. Malloy, 402 F. Supp. 856, 858 (D. Vt. 1975) 

(“Although a driver’s license is an important property right in this age of the automobile, it does 

not follow that the right to drive is fundamental in the constitutional sense.”). 

59
 The complaint does not plead facts related to the fundamental right to interstate travel, and it 

does not claim that Plaintiffs risk incarceration for failure to pay fines or costs.  The pending 

motion to dismiss must be decided solely on the basis of the factual allegations contained in the 

complaint. 

60
 Miller v. Reed, 176 F.3d 1202, 1205-1206 (9th Cir. 1999) (quoting Berberian v. Petit, 374 

A.2d 791, 794 (R.I. 1977)); see also Farley v. Santa Clara County Dep’t of Child Support Servs., 

2011 U.S. Dist. LEXIS 117151, at *17-18 (N.D. Cal. Oct. 11, 2011) (“The Court agrees that 

because it forecloses only one mode of transportation, the suspension of a driver’ s license does 

not infringe the fundamental right to travel.” (citations omitted)). 

61
 Miller, 176 F.3d at 1205-1206  (citing Monarch Travel Servs., Inc. v. Associated Cultural 

Clubs, Inc., 466 F.2d 552, 554 (9th Cir. 1972); City of Houston v. FAA, 679 F.2d 1184, 1198 (5th 

Cir. 1982)) 

62
 City of Houston, 679 F.2d at 1198. 
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 Likewise, Plaintiffs’ references to cases dealing with the risk of imprisonment confuse 

the issue being decided.  The Commissioner does not dispute that the loss of personal liberty that 

accompanies incarceration invokes the strict scrutiny required when a fundamental right is at 

issue.  But that is not the case here.  Thus, Plaintiffs’ citations to cases considering indigent 

parolees or probationers facing revocation of their parole or probation, indigent criminal 

defendants’ ability to appeal their convictions, and statutory schemes permitting incarceration at 

a certain monetary rate per day as a means of satisfying debts owed to courts are not controlling, 

or even instructive, in this case.
63

 

For instance, in Bearden v. Georgia, the Supreme Court considered whether an indigent 

defendant’s probation could be revoked for failure to pay fines and restitution.
64

  The Court 

specifically reasoned that it was not logical to revoke probation for failure to pay fines because 

the state had already determined that incarceration was not necessary to meet its penological 

goals.  In Gagnon v. Scarpelli, the Supreme Court considered whether an indigent probationer or 

parolee had a due process right to counsel during a hearing to revoke probation or parole.
65

  And 

the Fourth Circuit has confirmed that an individual should not be incarcerated for inability to pay 

debts owed to courts, holding that an indigent defendant ordered to repay his attorney’s fees as a 

condition of work-release, parole, or probation could not be imprisoned for failure to pay the 

debt as long as the default was caused by poverty and not contumacy.
66

 

                                                 
63

 Pl. Mem. at p. 38. 

64
 Bearden v. Georgia, 461 U.S. 660, 671-672 (1983). 

65
 Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973). 

66
 Alexander v. Johnson, 742 F.2d 117, 124 (4th Cir. 1984). 
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In Bearden, the Court further noted—as it had previously
67

—that the state’s interest in 

punishment and deterrence can be served by alternatives to incarceration: “For example, the 

sentencing court could extend the time for making payments, or reduce the fine, or direct the 

probationer to perform some form of labor or public service in lieu of the fine.”
68

  These methods 

of collection are precisely what § 46.2-395 envisions and what Rule 1:24 seeks to clarify and 

unify throughout the Commonwealth. 

 Similarly, in Tate v. Short, the Supreme Court considered only whether a criminal 

defendant could be imprisoned, deducting $5 per day from the fines he owed on his criminal 

convictions, as a means of fulfilling the fines.  The court ruled that the defendant could not be 

imprisoned in lieu of paying the court fines, but also noted that “[t]he State is not powerless to 

enforce judgments against those financially unable to pay a fine; indeed, a different result would 

amount to inverse discrimination since it would enable an indigent to avoid both the fine and 

imprisonment for nonpayment whereas other defendants must always suffer one or the other 

conviction.”
69

  And in Williams v. Illinois, the Supreme Court held “only that a State may not 

constitutionally imprison beyond the maximum duration fixed by statute a defendant who is 

financially unable to pay a fine.”
70

  The Supreme Court noted the availability of alternative 

means of collection, including installment plans, stating:  “Nothing we hold today limits the 

power of the sentencing judge to impose alternative sanctions permitted by Illinois law; the 

definition of such alternatives, if any, lies with the Illinois courts.”
71

 

                                                 
67

 Williams v. Illinois, 399 U.S. 235, 245 (1970); Tate v. Short, 401 U.S. 395, 399 (1971). 

68
 Bearden, 461 U.S. at 671-672. 

69
 Tate, 401 U.S. at 399. 

70
 Williams, 399 U.S. at 243 (emphasis added). 

71
 Id. at 245. 
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For the same reasons, Plaintiffs’ references to cases concerning purchase of transcripts 

for appeal are inapposite here.  In Griffin v. Illinois
72

 and Mayer v. City of Chicago,
73

 the 

Supreme Court considered statutes that required indigent criminal defendants to purchase 

transcripts before they could mount an appeal to their criminal conviction.   Notably, the 

Supreme Court did not hold that the state must always bear the cost of a transcript for criminal 

appeal when the defendant is indigent.  But, the Court stated that “[t]here is no 

meaningful  distinction between a rule which would deny the poor the right to defend themselves 

in a trial court and one which effectively denies the poor an adequate appellate review accorded 

to all who have money enough to pay the costs in advance.”
74

  Plaintiffs are adamant that they 

are not challenging their underlying convictions.  Thus, the reasoning the Supreme Court applied 

to the criminal defendants’ right to appeal their criminal convictions is not relevant here.
75

 

Moreover, the cases Plaintiffs cite to support the idea that the collection efforts 

authorized under § 46.2-395 violate equal protection—James v. Strange
76

 and Fuller v. 

Oregon
77

— both employed rational-basis review when dealing with disparate impacts resulting 

from wealth classifications.  Thus, because Plaintiffs’ license suspensions do not invoke 

fundamental rights, their claims must be considered under rational-basis review. 

                                                 
72

 Griffin v. Illinois, 351 U.S. 12, 18 (1956). 

73
 Mayer v. City of Chicago, 404 U.S. 189 (1971). 

74
 Griffin, 351 U.S. at 18. 

75
 Cf. Evans, 2016 U.S. Dist. LEXIS 126677, at *16 (rejecting argument “that the state may not 

suspend the licenses of indigents, or near-indigents, for failure to pay court costs,” reasoning that 

“the state is required to assess an individual’s ability to pay court costs only when it seeks to 

collect through the threat of imprisonment,” and, “[h]ere, [the plaintiff] is not subject to 

imprisonment for failing to pay court costs; his driver’s license is merely suspended until he 

complies with state law”). 

76
 James v. Strange, 407 U.S. 128 (1972). 

77
 Fuller v. Oregon, 417 U.S. 40 (1974). 
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b. Code § 46.2-395 is rationally-related to legitimate government purposes. 

Where fundamental rights are not implicated, “courts generally accord the legislation a 

‘strong presumption of validity’ by applying a rational basis standard of review.”
78

  “Under 

rational basis review, courts generally uphold governmental decisions that are rationally related 

to a state interest. This is a deferential standard, placing the burden on [the aggrieved party] ‘to 

negate every conceivable basis which might support’ the governmental action.”
79

  Rational basis 

requires only “a constitutionally minimal level of rationality; it is not an invitation to scrutinize 

either the instrumental rationality of the chosen means (i.e., whether the classification is the best 

one suited to accomplish the desired result), or the normative rationality of the chosen 

governmental purpose (i.e., whether the public policy sought to be achieved is preferable to other 

possible public ends).”
80

  Also, the rational basis test requires no evidentiary showing on the part 

of the Commonwealth,
81

 for if the Court can posit a rational basis, it must uphold the law.
82

  

 Here, the Virginia Supreme Court recently articulated the rational purpose that the 

Commissioner asserted in his Motion to Dismiss.  In Rule 1:24, the Virginia Supreme Court 

stated that the reasons for suspending driver’s licenses when individuals like Plaintiffs do not pay 

court fines and costs are: 

                                                 
78

 Wilkins v. Gaddy, 734 F.3d 344, 347 (4th Cir. 2013) (quoting Heller v. Doe, 509 U.S. 312, 319 

(1993)). 

79
 Stevens v. Holder, 966 F. Supp. 2d 622, 642 (E.D. Va. 2013) (citation omitted); see 

Giarratano v. Johnson, 521 F.3d 298, 302-03 (4th Cir. 2008). 

80
 Van Der Linde Hous., Inc. v. Rivanna Solid Waste Auth., 507 F.3d 290, 295 (4th Cir. 2007). 

81
 See Heller v. Doe, 509 U.S. 312, 320 (1993) (“A State, moreover, has no obligation to produce 

evidence to sustain the rationality of a statutory classification.”). 

82
 See FCC v. Beach Comm’ns, 508 U.S. 307, 313 (1993) (holding that legislation that does not 

burden fundamental rights survives rational basis review if the court concludes that “there is any 

reasonably conceivable state of facts that could provide a rational basis” for the legislation); see also, 

United States v. Carolene Products Co., 304 U.S. 144, 153 (1938). 
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(i) to facilitate the payment of fines, court costs, penalties, restitution and other 

financial responsibilities assessed against defendants convicted of a criminal 

offense or traffic infraction, 

(ii) to collect the monies due to the Commonwealth and localities as a result of these 

convictions, and  

(iii) to assure payment of court-ordered restitution to victims of crime.
83

 

By imposing a motivation to accomplish what an individual might otherwise be disinclined to do 

(i.e., pay money to the court), the suspension of driver’s licenses for non-payment of court-

imposed fees and costs is rationally-related to these legitimate government purposes. 

Similar purposes have been upheld by other courts under rational-basis review.
84

  

Plaintiffs do not claim that the state courts do not have an interest in collecting the fines and 

costs they impose.  While the policy may inhibit payment by some individuals, it does not fail 

rational basis review for that reason.  The Supreme Court has acknowledged that, without the 

threat of incarceration for failure to pay fines and costs, courts must utilize alternative means to 

compel collection.
85

   

With respect to Plaintiffs’ argument that collection practices might implicate equal 

protection under a disparate impact analysis, it bears noting that the Virginia appellate courts 

have upheld, against equal protection challenges, Virginia’s statutes regarding recoupment of 

court costs and fees from indigent defendants.  Specifically, under Virginia law, “the defendant 

is given the opportunity at any time to demonstrate that the default was not attributable to any 

refusal to make a good faith effort to obtain the funds necessary for payment,” and “[t]he trial 

court may allow the defendant additional time for payment, reduce the amount of the payments 

                                                 
83

 Va. Sup. Ct. R. 1:24. 

84
 City of Milwakee v. Kilgore, 193 Wis. 2d 168 (1995); In the Interest of M.E.G., 13-01-117-CV, 

2002 Tex. App. LEXIS 1948, at *5 (Tex. Ct. App. Mar. 14, 2002). 

85
 Bearden, 461 U.S. at 671-672. 
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on each installment, or remit the unpaid portion in whole or in part.”
86

  Because indigent 

defendants are given great latitude in terms of whether and how they will be required to repay 

the costs of their court-provided representation, they do not suffer the same automatic and harsh 

consequences that led to the invalidation of the Kansas statute in James v. Strange.  Rather, the 

Virginia statute is more akin to the Oregon recoupment statute upheld against an Equal 

Protection challenge in Fuller v. Oregon.
87

  James and its progeny are, therefore, distinguishable 

in that they involved statutes that imposed heightened consequences on indigent defendants, 

without providing them alternatives or the ability to be absolved of the debt. 

CONCLUSION 

Plaintiffs argue, in essence, that the continued suspension of their driving privileges is 

counter-intuitive and ill-conceived.  “Our task, however, is not to weigh this statute’s 

effectiveness but its constitutionality.  Whether the returns under the statute justify the expense, 

time, and efforts of state officials is for the ongoing supervision of the legislative branch.”
88

   

The Commissioner of the DMV is not the proper party to defend the interests of the Virginia 

courts in this challenge to the courts’ methods of compelling collection of court fines and costs.   

Particularly in light of the adoption of Rule 1:24, Virginia’s statutes provide ample notice and 

opportunity to be heard and do not violate Plaintiffs’ equal protection rights.  The Commissioner, 

therefore, respectfully requests that this Court GRANT his motion to dismiss. 

Respectfully submitted, 

                                                 
86

 Ohree, 26 Va. App. at 312. 

87
 Fuller, 417 U.S. at 47-48 (distinguishing James and holding that the Oregon recoupment 

statute, which allowed convicted defendants to avoid repayment of court costs where that debt 

would impose a manifest hardship, “is wholly free of the kind of discrimination that was held in 

James v. Strange to violate the Equal Protection Clause”). 

88
 James, 407 U.S. at 133-34. 
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RICHARD D. HOLCOMB 

      

By:  /s/      

Nancy Hull Davidson, VSB # 85536 

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 

E-mail:  moshea@oag.state.va.us 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

__________________________________________ 
       ) 
       ) 
DAMIAN STINNIE,     ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR, and    ) 
NEIL RUSSO,     ) 
       ) 
Individually, and on behalf of all others  ) 
similarly situated     ) 
       ) 
 Plaintiffs,     ) 
       ) 
  v.     ) 
       ) Civ. No: 3:16-cv-00044 
RICHARD D. HOLCOMB,    ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES     ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 

PLAINTIFFS’ MEMORANDUM IN RESPONSE TO DEFENDANT’S NOTICE 
OF SUPPLEMENTAL AUTHORITY IN SUPPORT OF MOTION TO DISMISS  

 
 Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo, individually 

and on behalf of all others similarly situated (collectively, “Plaintiffs”), by counsel, submit this 

Memorandum in Response to the Notice of Supplemental Authority in Support of Defendant’s 

Motion to Dismiss that Defendant Richard D. Holcomb filed on November 22, 2016, and further 

state as follows: 

INTRODUCTION  

The new Rule 1:24 of the Rules of the Virginia Supreme Court does not moot the current 

lawsuit.  Rule 1:24 did not and cannot rid the Commonwealth of the unconstitutionality of Va. 
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Code § 46.2-395.1  No matter what Rule 1:24 does, many Virginians are and will be 

constitutionally injured by automatic suspensions of their driver’s licenses without pre-deprivation 

hearings, because that is what Va. Code § 46.2-395 requires when a defendant fails to repay costs 

and fines, regardless of the reason.  Nothing in Rule 1:24 changes this.  That is the constitutional 

harm to which Plaintiffs’ Complaint is directed.  Moreover, even if it did remedy that constitutional 

injury going forward (which it does not), Rule 1:24 does not remedy the existing injuries suffered 

by Plaintiffs and the class members.  Rule 1:24 will not magically void the hundreds of thousands 

of unconstitutionally-issued suspension orders, nor will it miraculously waive reinstatement fees.  

This alone defeats Defendant’s mootness argument. 

Contrary to Defendant’s many assertions that the Court cannot offer any relief, only this 

Court can hold Va. Code § 46.2-395 unconstitutional and keep the Department of Motor Vehicles 

(“DMV”) from automatically suspending licenses in the future.  Only this Court can order DMV 

to reinstate the licenses of those hundreds of thousands of Virginians whose licenses were 

suspended without a hearing simply because they were poor, without first requiring them to pay 

an unconstitutional reinstatement fee.  This is the specific relief that the Complaint seeks, that the 

Court can fashion to remedy the harm asserted in the Complaint, and for which this case is 

essential.  Rule 1:24 does not help Defendant in this lawsuit.  Instead, Defendant’s argument that 

Rule 1:24 moots this lawsuit is notable because it impliedly concedes that Virginia’s system has 

1   The Supreme Court of Virginia promulgated Rule 1:24 pursuant to 2016, ch. 282, which 
amended Va. Code § 19.2-354 to require that “[a]ny payment agreement authorized under this 
section shall be consistent with the Rules of Supreme Court of Virginia,” and thereby invited the 
Supreme Court of Virginia to create such a rule regarding payment plans.  Chapter 282 also 
amended Va. Code § 46.2-395 by clarifying that court debt collection is subject to lengthy statutes 
of limitation.  However – and noteworthy here – Chapter 282 did nothing to change the 
constitutionally fatal defect in Va. Code § 46.2-395 at issue here: the automatic suspension of 
driver’s licenses for failure to pay court debt, without timely notice and without opportunity to be 
heard on whether the failure was contumacious or instead due to inability to pay. 
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thus far failed to deliver essential protections to indigent Virginians and others who lack the ability 

to pay.  More fundamentally, though, the defects baked into Va. Code § 46.2-395 (e.g., lack of 

timely notice and requiring automatic suspension “forthwith” upon an alleged default) predated 

Rule 1:24, and survive it.  Virginia’s court debt recoupment system therefore remains 

constitutionally flawed. 

ARGUMENT 

I. Rule 1:24 Does Not Moot Plaintiffs’ Claims Regarding The Constitutional Harms 
They Have Suffered.  

 
Defendant’s argument wrongly assumes that to whatever extent the existing license 

suspension regime under Va. Code § 46.2-395 is unconstitutional, Rule 1:24 will fix it.  As 

discussed below in Section II, this is not so – nothing in the new Rule 1:24 will address or remedy 

the constitutional harms that Va. Code § 46.2-395 not only has caused, but will continue to cause 

for Virginians subjected to the license-for-payment system in the future.  But even if Defendant’s 

premise were true going forward, Rule 1:24 does not remedy the constitutional harms already 

suffered by Plaintiffs and those class members whose licenses were unconstitutionally suspended.  

This alone defeats Defendant’s mootness argument.  

A case is moot only “when the issues presented are no longer ‘live’ or the parties lack a 

legally cognizable interest in the outcome,” such that it becomes impossible for the court to grant 

“‘any effectual relief whatever’ to [the] prevailing party.” City of Erie v. Pap's A.M., 529 U.S. 277, 

287 (2000) (quoting County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979), and Church of 

Scientology v. United States, 506 U.S. 9, 12 (1992)).  “The central question” in a mootness inquiry 

“is constant—whether decision of a once living dispute continues to be justified by a sufficient 

prospect that the decision will have an impact on the parties.”  13B Wright & Miller, Fed. Prac. & 

Proc. § 3533 (3d Ed. 2016).  Here, there is no question that a decision in Plaintiffs’ favor will have 
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an impact on the parties.  The Plaintiffs and class members are Virginia residents whose licenses 

were suspended automatically under Va. Code § 46.2-395 without any hearing or other process to 

determine the reasons for their failure to pay.  A decision from this Court is necessary to correct 

these constitutional harms.   

When Rule 1:24 becomes operative, it will not provide sufficient relief, if any, to Plaintiffs 

or any class members because the harm they suffered – i.e., the automatic suspension of their 

Virginia driver’s license pursuant to Va. Code § 46.2-395 without notice and a hearing – occurred 

before the Rule’s effective date, and Rule 1:24 provides no remedy for that harm.  The Rule will 

not reinstate licenses that were suspended due to the unconstitutional regime under Va. Code § 

46.2-395.  Rule 1:24 also does not relieve debtors whose licenses were suspended 

unconstitutionally from having to pay a reinstatement fee to have their licenses reinstated.  Indeed, 

Rule 1:24 does not even mention reinstatement fees.  Furthermore, any person who suffers the 

same harm before February 1, 2017 will not be provided any specific, affirmative relief under Rule 

1:24.2  

2  Even if Rule 1:24 provided relief going forward from the unconstitutional regime of Va. Code 
§ 46.2-395 (which, again, it does not), the Rule has no retroactive application.  Common law 
informs the construction and application of laws in the Commonwealth, and it presumes that laws 
do not apply retroactively.  The Virginia Supreme Court has held: 
 

[The General Assembly] is presumed to have known and to have had the common 
law in mind in the enactment of a statute.  The statute must therefore be read along 
with the provisions of the common law, and the latter will be read into the statute 
unless it clearly appears from express language or by necessary implication that the 
purpose of the statute was to change the common law. 

 
Wicks v. City of Charlottesville, 208 S.E.2d 752, 755 (Va. 1974).  See also Isbell v. Commercial 
Investment Assocs., Inc., 644 S.E.2d 72, 75-76 (Va. 2007) (quoting Wicks).  Rule 1:24 was 
promulgated by the Virginia Supreme Court, pursuant to authority granted by the General 
Assembly in Va. Code § 8.01-3(A).  Nothing in either the General Assembly’s statutory grant of 
rulemaking authority to the Virginia Supreme Court, or in Rule 1:24 itself, suggests any exception 
to the common law presumption against retroactivity.  Thus, even if one assumes arguendo that 
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Defendant presents Rule 1:24 as a panacea that resolves any constitutional problems, but 

this is not remotely true.  In fact, Rule 1:24 simply has little, if any, relevance or application to 

Plaintiffs or class members whose licenses have been suspended.  At best, Virginians whose 

driver’s licenses were unconstitutionally suspended without notice and a hearing before February 

1, 2017 will have to: (1) somehow discover the existence of Rule 1:24; (2) demonstrate that they 

previously had a payment plan upon which they defaulted; (3) request a new payment plan in each 

court in which they owe; (4) bear the onus to show that he or she has “changed circumstances” for 

a court to consider the request; and (5) ultimately succeed in persuading each court that changed 

circumstances warrant approval of new payment plans.  Only then would the debtor be eligible for 

license reinstatement upon payment of additional fees to the Defendant.  In short, all Rule 1:24 

does is create a process that requires a debtor to jump through multiple hoops, and even then 

provides no guarantee that the debtor’s license will be restored, even though the suspension was 

unconstitutional in the first place.   

Notably, Rule 1:24(g) does not change the fact that a petitioner comes to those courts 

having already been disadvantaged due to an unconstitutionally imposed automatic license 

suspension under Va. Code § 46.2-395.  Rule 1:24(g) also does not change the fact that subsequent 

payment plans may be more stringent financially than Rule 1:24-compliant initial payment plans 

(to which drivers whose licenses were suspended before February 1, 2017 never had access).  And 

nothing in Rule 1:24 – either subsection (g) or otherwise – accounts for the statutory reinstatement 

fee of at least $145 as a condition of reinstatement.  In sum, and contrary to the implicit assumption 

Rule 1:24 somehow provides relief going forward to debtors who cannot pay court debts, it does 
not remedy the unconstitutional deprivations suffered by Plaintiffs, the proposed class members, 
or any other citizens of Virginia whose driver’s licenses were suspended without notice and a 
hearing before February 1, 2017. 
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of Defendant’s argument, Rule 1:24 does not fix the constitutional injuries suffered by Plaintiffs 

and the class members.  Only a decision of this Court can do that. 

A key to the mootness inquiry is “the continued existence of a live dispute,” Feldman v. 

Pro Football, Inc., 419 Fed. Appx. 381, 387-388 (4th Cir. 2011), which Plaintiffs establish here.  

The Complaint encompasses claims and is directed to constitutional harms that Plaintiffs and the 

class members already have suffered, none of which are addressed, much less remedied, by Rule 

1:24.  Thus, there are issues that remain live.  Id. (where defendant provided captioning for hearing-

impaired customers, but did not provide the auxiliary aids requested in the complaint, the court 

concluded that this issue remained live); see also, Ramer v. Saxbe, 522 F.2d 695, 704 (D.C. Cir. 

1975) (“A case is not moot so long as any single claim for relief remains viable, whether that claim 

was the primary or secondary relief originally sought.”) (citing Powell v McCormick, 395 U.S. 

486, 496-97 (1969)).  As such, Defendant has failed to meet its burden to demonstrate that there 

is no longer a live controversy for which this Court may provide relief, and Plaintiffs’ claims 

accordingly are not moot. 

II. Rule 1:24 Does Not Remedy The Constitutional Harm Caused By Virginia Code 
§ 46.2-395 Going Forward.  

 
By itself, Rule 1:24’s failure to moot Plaintiffs’ claims for the unconstitutional deprivations 

they have suffered provides sufficient grounds to reject Defendant’s mootness argument and deny 

Defendant’s Motion to Dismiss.  But Rule 1:24 also fails to address the fundamental constitutional 

defect of Va. Code § 46.2-395 going forward – i.e., the automatic deprivation of one’s driver’s 

license without timely notice and a pre-deprivation hearing or process, and with no regard for the 

debtor’s poverty or ability to pay.  Without this Court’s intervention, these unconstitutional 

deprivations will continue, even after Rule 1:24 goes into effect.  This only underscores the 
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existence of a live dispute and the need for this Court to intervene and provide a prospective 

remedy. 

Rule 1:24 simply does not provide adequate safeguards to overcome the glaring deficits of 

Va. Code. § 46.2-395.  Rule 1:24 does not eliminate the provision in § 46.2-395 that requires 

Defendant to automatically suspend licenses for either non-payment or default on a payment plan, 

without a pre-deprivation hearing or other process to ensure that licenses are suspended only when 

the debtor has the ability to pay.  The debtor does not receive any notice of an alleged default, or 

that his or her “ability to pay” is a critical issue in determining whether the Commonwealth can 

punish the alleged default.  See Turner v. Rogers, 564 U.S. 431, 447 (2011).  The debtor also is 

not given any opportunity incident to the suspension “to respond to statements and questions about 

his financial status.”  Id. at 448.  And there is no provision requiring an express finding as to 

whether the debtor has the ability to pay.  Id.  The U.S. Supreme Court has held that each of these 

factors is critical in safeguarding against due process violations in the analogous context of 

contempt proceedings.  Id. at 447-48.   

By contrast, Va. Code § 46.2-395 contemplates that information given to a person at 

sentencing about the possibility that a debtor’s license may be suspended for failure to pay court 

debts is the only “notice” necessary, and “[n]o other notice shall be required to make the 

suspension effective.”  Moreover, Va. Code § 46.2-395 directs that whenever a debtor fails to 

make “immediate payment” or defaults on a payment plan, the debtor’s lawful ability to drive 

“shall forthwith” be suspended.  The statute contains none of the safeguards that the U.S. Supreme 

Court has deemed critical, and Rule 1:24 does not address this appalling lack of constitutional 

protections.  Indeed, Rule 1:24’s own language confirms that it is not designed to protect 

constitutional rights, but rather to facilitate payment of the assessed court fines and costs.  See Rule 
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1:24 (“The purposes of the statutory court collection process are (i) to facilitate payment of fines 

[and] court costs…, (ii) to collect the monies due to the Commonwealth,…and (iii) to assure 

payment of court-ordered restitution.”).  

Va. Code § 46.2-395 simply assumes that everyone can pay, which is improper and 

inconsistent with constitutional precedent.  See Fuller v. Oregon, 417 U.S. 40, 45-46 (1974) 

(explaining that the recoupment statute did not violate the Constitution because payment was only 

required when it would not “‘impose manifest hardship’” (citation omitted)); see also Alexander 

v. Johnson, 742 F.2d 117, 124 (4th Cir. 1984) (explaining that precedent permits repayment to be 

required from the debtor “only when he could afford to pay without substantial hardship” and, in 

any case, that no payment can be required so long as the debtor remains indigent).  Va. Code § 

46.2-395 requires no inquiry into the potential hardship to the debtor, nor does it provide any 

safeguard to excuse repayment where it would impose such hardship.  Rule 1:24 utterly fails to 

address any of these deficiencies. 

Rule 1:24 does nothing to ensure that a debtor’s ability to pay is assessed upon an alleged 

default and before his license is suspended.  The Rule does not require debtors to be given notice 

of an alleged default and an opportunity to present evidence concerning ability to pay.  It likewise 

does not require a judicial determination of willfulness before imposing consequences (i.e., 

driver’s license suspension) for default.  Similarly, Rule 1:24 does not relieve Plaintiffs’ obligation 

to pay DMV’s reinstatement fee, an obligation that arises from the unconstitutional deprivation in 

the first place.  Thus, not only does Rule 1:24 fail to cure Defendant’s violations of Plaintiffs’ 

constitutional rights, it also does nothing to address or prevent future constitutional violations 

under § 46.2-395.  A live controversy therefore remains. 
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Furthermore, Defendant has not met his heavy burden to demonstrate that constitutional 

violations will not recur.  A mootness argument stemming from a rule change requires analysis 

under the voluntary cessation doctrine.  See City of Mesquite v. Aladdin's Castle, Inc., 455 U.S. 

283, 289 n.11 (1982) (holding that action was not moot where city repealed the challenged 

ordinance); accord Pashby v. Delia, 709 F.3d 307, 316 (4th Cir. 2013) (holding that defendant’s 

reinstatement of personal care services that had been removed under a policy amendment under 

the state’s Medicaid program did not render the due process claims moot).  “[T]he standard for 

determining whether a case has been mooted by the defendant’s voluntary conduct is stringent: ‘A 

case might become moot if subsequent events make it absolutely clear that the allegedly wrongful 

behavior could not reasonably be expected to recur.’”  Friends of the Earth, Inc. v. Laidlaw Envtl. 

Servs. (TOC), Inc., 528 U.S. 167, 189 (2000) (emphasis added) (citation omitted).  The movant 

must demonstrate with absolute clarity that the behavior will not recur.  Id.  That burden “is a 

heavy one.”  United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953).  

Here, Defendant has not come close to meeting this burden.  Defendant has not 

demonstrated that Rule 1:24 will prevent the unconstitutional suspension of driver’s licenses 

without notice and a pre-deprivation hearing on the ability to pay.  Indeed, Defendant does not 

even contend that DMV will not abide by Va. Code § 46.2-395 or cease suspending driver’s 

licenses under its scheme, nor has Defendant conceded that the automatic suspension of driver’s 

licenses under Va. Code § 46.2-395 is unconstitutional.  This alone warrants rejection of 

Defendant’s mootness argument and denial of Defendant’s motion.  See Commonwealth ex rel. 

Coleman v. Califano, 631 F.2d 324, 326 (4th Cir. 1980) (holding that defendant’s failure to 

concede that plaintiff was entitled to a hearing or that defendant would provide such hearings in 

the future prevented defendant from meeting its heavy burden to demonstrate “that the alleged 
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wrong will not be repeated”); Wright & Miller § 3533.5 (“The effect of discontinuance may be 

affected by the defendant’s continued assertion that the discontinued acts are lawful.”).   

Instead, Defendant contends only that class members assessed costs and fines in the future 

may be able to enter into payment plans based on their financial circumstances.   Although the 

Rule may enable some future debtors to avoid default, it does not ensure – as mootness would 

require – that Plaintiffs and class members whose licenses were already suspended will be 

accorded the relief they seek in this action (including reinstatement, and without reinstatement 

fees).  Nor does Rule 1:24 ensure that, going forward, suspensions pursuant to Va. Code § 46.2-

395 will include procedural protections calibrated to ensure that future debtors are not punished 

for their poverty based on alleged default.  These are essential, and unresolved, issues.  As set forth 

above, Rule 1:24 leaves glaring holes in the system and does nothing to avoid the automatic 

suspensions under § 46.2-395.  Accordingly, there remains a live controversy for which this Court 

can (and should) provide a remedy.  The case is therefore not moot, and Defendant’s Motion to 

Dismiss must be denied.  

CONCLUSION 

 WHEREFORE, for the foregoing reasons, and for all the reasons set forth in Plaintiffs’ 

prior briefing in opposition to Defendant’s Motion to Dismiss, Plaintiffs respectfully request that 

the Court deny Defendant’s Motion to Dismiss, and grant any further relief to Plaintiffs that this 

Court deems just and necessary. 

Date:  December 22, 2016 

          

By:  _/s/ Jonathan T. Blank_____________ 
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on December 22, 2016, I electronically filed the foregoing 

Memorandum in Response to Defendant’s Notice of Supplemental Authority in Support of 
Defendant’s Motion to Dismiss with the Clerk of Court using the CM/ECF System, which will 
send a notification of such filing to the following CM/ECF participants: 
 

 Nancy Hull Davidson 
 Margaret Hoehl O’Shea 
 Assistant Attorneys General 
 Criminal Justice and Public Safety Division 
 Office of the Attorney General 
 202 North Ninth Street 
 Richmond, Virginia 23219 
 Phone: (804) 692-0551 
 Fax:  (804) 786-4239 
 E-mail: ndavidson@oag.state.va.us 
 E-mail: moshea@oag.state.va.us 
 
 
 

___/s/ Jonathan T. Blank____________ 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, et al., 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB,  

       

 Defendant.  

 

 

DEFENDANT’S REPLY TO PLAINTIFFS’ RESPONSE TO  

DEFENDANT’S NOTICE OF SUPPLEMENTAL AUTHORITY 

 

  The Plaintiffs’ interpretation of Virginia Supreme Court Rule 1:24
1
 ignores the practical 

implication of its adoption and imminent application:  that the system upon which they based 

their Complaint is not the system upon which they now ask this Court to rule.  As a result, the 

issues presented in Plaintiffs’ complaint are no longer “live” and should be dismissed as 

constitutionally-moot.  It would also be imprudent for this Court to decide the case as it stands 

now, because, little more than three weeks from now (and one day before oral argument in this 

matter), Plaintiffs will have the opportunity to remedy their current situations under the newly 

altered guidelines of Rule 1:24.   

Plaintiffs claim that they are challenging the automatic suspension of their driver’s 

licenses, but the crux of their complaint is that the state courts impose a system for the payment 

of court fines and costs that does not take into account their ability to pay.  Rule 1:24 requires 

state courts to be more cognizant of ability-to-pay issues and to design payment plans or 

alternatives to payment, such as community service, that will remedy Plaintiffs’ grievances.  If 

                                                 
1
 Rule 1:24 will become effective February 1, 2017.  See Virginia Supreme Court Rule 1:24, 

ECF No. 30-1. 

Case 3:16-cv-00044-NKM-JCH   Document 36   Filed 01/06/17   Page 1 of 9   Pageid#: 460 
JA368

Appeal: 17-1740      Doc: 17-1            Filed: 08/09/2017      Pg: 375 of 383



 

2 

 

Plaintiffs feel that the payment system in the individual state court that ordered their licenses 

suspended is still unworkable after attempting to enter into a payment plan under Rule 1:24, they 

may then challenge that state court’s system in state court.  In sum, the action Plaintiffs have 

filed in this Court is not an appropriate way to challenge the Virginia state courts’ system for 

collection court fines and costs, particularly in light of Rule 1:24.
2
 

I. Rule 1:24 provides Plaintiffs with the relief they seek in this lawsuit. 

Plaintiff’s complaint is constitutionally-moot because—to the extent that the individual 

state courts did not previously do so—Rule 1:24 requires Virginia state courts to inquire into a 

debtor’s ability to pay the imposed fines and costs and to provide debtors with workable payment 

plans or alternatives, such as community service.  As Defendant has previously argued, the 

relevant actors in these circumstances are the Virginia state courts and court clerks.  Virginia 

Code § 46.2-395 and Rule 1:24 are mechanisms of the Virginia state courts which require the 

courts and court clerks to act.  The fact that Rule 1:24 does not require the Department of Motor 

Vehicles (“DMV”) to conduct an independent ability-to-pay analysis before carrying out a court 

order to suspend a license does not keep Plaintiffs’ alleged case and controversy alive.  

Similarly, the fact that Plaintiffs would like the DMV to make its own ability-to-pay 

determination before suspending a driver’s license pursuant to a court order does not render 

Code § 46.2-395 unconstitutional. 

Plaintiffs also maintain that Code § 46.2-395 and Rule 1:24 deprived them of pre-

deprivation hearings when their driver’s licenses were suspended for failure to pay court fines 

and costs.  Defendant disagrees with this position (see e.g., Def. Mem. Supp. 32-33, ECF No. 10; 

                                                 
2
 Although Defendant addresses only certain topics that were addressed in Plaintiffs’ Opposition 

to Defendant’s  Notice of Supplemental Authority, ECF No. 35, Defendant does not waive any 

arguments made in the Notice of Supplemental Authority, ECF No. 30, that are not addressed 

herein. 
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Def. Mem. Rep. 9-14, ECF No. 31), but to the extent that additional opportunities to be heard are 

constitutionally necessary, those processes should be implemented and conducted by the Virginia 

state courts.  In addition to the statutory requirements, Rule 1:24 provides additional guidelines 

to the state courts in making ability-to-pay determinations, which, by implication, require the 

courts to provide individuals with the opportunity to inform the courts about their abilities to pay.  

The practical implications of the DMV conducting ability-to-pay hearings after the state courts 

have reached their own ability-to-pay determinations, possibly implemented payment plans or 

community service alternatives under Rule 1:24, and ordered licenses to be suspended under Va. 

Code § 46.2-395 is unworkable.  In such a scenario, the DMV is likely to reach different and 

inconsistent results from the state courts, each of which have different payment systems and 

alternatives.  See Def. Mem. Rep. 17, ECF No. 31.  The DMV also cannot contravene or refuse 

to carry out a court’s order to suspend a driver’s license.  Id. 

Plaintiffs’ further claim that Rule 1:24 will not exempt them from paying a reinstatement 

fee to the DMV to have their driver’s licenses restored.  But this is a different claim that the ones 

Plaintiff’s pled in their Complaint.  In this action, Plaintiffs have challenged the constitutionality 

Va. Code § 46.2-395, which they allege “automatically and mandatorily requires courts to 

transmit to Defendant Holcomb a record of any person’s ‘failure or refusal to pay . . . without 

inquiry into the reasons for nonpayment.”  Compl. ¶ 404.  Plaintiffs further allege that “the 

Virginia license-for-payment scheme automatically and mandatorily . . . suspends the driver’s 

license of any person whose failure to comply is owing to his or her inability to pay court costs 

and fines, rather than a willful refusal to pay.”  Compl. ¶ 405.  Thus, Plaintiffs challenge the lack 

of an ability-to-pay determination with regard to court costs and fines, not with regard to the 

DMV reinstatement fee.  Moreover, the DMV reinstatement fee is not set in Va. Code § 46.2-
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395.  As a result, a challenge to the constitutionality of Va. Code § 46.2-395 does not implicate 

the amount of the DMV reinstatement fee. 

In sum, the additional guidelines provided in Rule 1:24 address Plaintiffs concerns as 

they related to Va. Code § 46.2-395 by instructing courts in how to implement payment plans 

and community service alternatives.  As a result, Rule 1:24 moots the claims that Plaintiffs filed 

in this matter.  

II. Virginia state courts should have the chance to implement Rule 1:24 without 

interference from this Court. 

Plaintiffs’ claims should also be considered prudentially moot because this Court cannot 

provide an effective remedy under the current circumstances.  In this action, Plaintiffs seek only 

injunctive relief, which is, by definition, forward-looking.  But in the near future—February 1, 

2017—the conditions that caused Plaintiffs to file their Complaint will change.  

Plaintiffs should be required to utilize the provisions of Rule 1:24 before they claim it is 

unconstitutional.  If—after the courts have implemented Rule 1:24 and Plaintiffs have sought 

new payment plans from the individual state courts that ordered their licenses suspended—the 

Plaintiffs are still unsatisfied with the system, they may challenge each individual court’s system 

in state court.  Plaintiffs are incorrect in their assertion that “only this Court” can offer relief.  

Virginia state courts have primary jurisdiction over the constitutionality of state laws.  See e.g., 

Cardinale v. Louisiana, 394 U.S. 437, 439 (1969) (“[I]n a federal system, it is important that 

state courts be given the first opportunity to consider the applicability of state statutes in light of 

constitutional challenge.”); see also Def. Mem. Supp. 22-26, ECF No. 10 (discussing the 

application of the Rooker-Feldman doctrine to this matter). 

Because each state court may implement Rule 1:24 differently, this Court should not 

interrupt the implementation process before it is complete.  For example, Plaintiffs fault Rule 
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1:24 because it allegedly permits post-suspension payment plans to be more stringent than the 

initial payment plans which may be applied to debtors (Pl. Mem. Opp. 5, ECF No. 35).  But 

procedures that are merely inconvenient are not automatically unconstitutional.  Rule 1:24 will 

have to be implemented and enforced before a possible claim based on the stringency of a post-

suspension payment plan may be ripe for adjudication. 

Further, this Court cannot provide an effective remedy through a state-wide ruling, 

especially because some state courts may already have or may create, as a result of Rule 1:24, 

systems that Plaintiffs find constitutionally-acceptable.  Consequently, this Court should exercise 

its discretion and decline to consider Plaintiffs’ claims under the doctrine of prudential mootness. 

III. The voluntary cessation doctrine does not apply. 

Plaintiffs contend that the voluntary cessation doctrine precludes any finding of mootness 

in this case.  (ECF No. 35, pp. 9-10)   But this doctrine—which prevents dismissal following a 

temporary and voluntary cessation of conduct by a party-defendant—does not apply here.  This 

case has been rendered moot by the conduct of an entirely separate entity:  The Supreme Court 

of Virginia.  Plaintiffs cannot suggest that this Defendant has the ability to control the creation 

and adoption of Rules by the Supreme Court of Virginia.  For this reason, the voluntary cessation 

doctrine is inapposite.   

“The voluntary cessation exception ‘traces to the principle that a party should not be able 

to evade judicial review, or to defeat a judgment, by temporarily altering questionable 

behavior.’” ACLU of Mass. v. U.S. Conf. of Catholic Bishops, 705 F.3d 44, 54 (1st Cir. 2013) 

(quoting City News & Novelty, Inc. v. City of Waukesha, 531 U.S. 278, 284 n.1 (2001)).  The 

exception is intended “to avoid a manipulative litigant immunizing itself from suit indefinitely, 

altering its behavior long enough to secure a dismissal and then reinstating it immediately after.”  
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Id. at 54-55.  In the context of constitutional mootness, even if “the voluntary cessation exception 

applies, a case may still be found moot if the defendant meets ‘the formidable burden of showing 

that it is absolutely clear the allegedly wrongful behavior could not reasonably be expected to 

recur.’”   Id. at 55 (quoting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 

190 (2000)).
3
 

But “[t]he voluntary cessation doctrine does not apply when the voluntary cessation of 

the challenged activity occurs because of reasons unrelated to the litigation.”  Id. (citation 

omitted).  Also, where a change “has come about in part because of the different policy 

perspectives of a different . . . administration,” the voluntary cessation doctrine has been found 

inapplicable.   Id. at 56.  Prudential considerations may come to bear on this determination as 

well, for it is generally “wise to avoid an adjudication addressed to a policy that no longer 

applies.”  Id. (citation omitted). 

Most importantly, though, the voluntary cessation doctrine is predicated on the 

assumption that the defendant altered his conduct, either stopping or starting some action that 

was the foundation for the litigation.  Where the actions of an entirely separate entity remedy the 

issue posed in the suit, it is not the “voluntary cessation” of conduct by the defendant that has 

mooted the case.  It is something else entirely.  For this reason, the entire line of “voluntary 

cessation” cases cited by Plaintiffs does not apply here, for it is not the conduct of the Defendant 

that has mooted their claim.  It was the Supreme Court of the Commonwealth of Virginia. 

 

 

                                                 
3
 Because Friends of the Earth involved claims for civil penalties, rather than pure equitable 

relief, the Supreme Court did not entertain any prudential considerations in deciding whether the 

court should dismiss those proceedings.   
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CONCLUSION 

Thus, in light of the adoption of Virginia Supreme Court Rule 1:24, and for the reasons 

set forth in Defendant’s prior briefing relating to his Motion to Dismiss, Defendant respectfully 

requests that the Court grant his Motion to Dismiss. 

 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Nancy Hull Davidson, VSB # 85536 

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 

E-mail:  moshea@oag.state.va.us 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 6
th

 day of January 2017, I electronically filed the foregoing 

Reply to Plaintiff’s Opposition to Defendant’s Notice of Supplemental Authority with the Clerk 

of the Court using the CM/ECF system, which will send a notification of such filing (NEF) to the 

following CM/ECF participants, counsel for the plaintiffs:   

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of 

Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 

 

 

 

 

 

And to the following CM/ECF participants, counsel for amicus curiae Virginia State Conference 

of the NAACP: 
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David Heilberg  

Dygert, Wright, Hobbs & Heilberg  

675 Peter Jefferson Parkway, Suite 190  

Charlottesville, VA 22911  

434-979-5515  

434-295-7785 (fax)  

Email: dheilberg@charlottesvillelegal.com 

And I hereby certify that I have mailed by United States Postal Service the document to the 

following non-CM/ECF participant:  N/A 

 

        /s/     

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorney General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 225-2206 

Fax:  (804) 786-4239 

E-mail:  moshea@oag.state.va.us 
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