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Pursuant to Fed. R. App. P. 27(a)(1) and Fed. R. of Evid. 201, and in 

connection with their Opening Brief filed contemporaneously with this Motion, 

Appellants Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo 

(collectively, the “Debtors”) hereby move that this Court take judicial notice of the 

Virginia state court records and information contained on Commonwealth of 

Virginia government websites identified herein. 

INTRODUCTION AND PROCEDURAL HISTORY 

As more fully explained in the Debtors’ Opening Brief, the Debtors 

represent a class of persons whose licenses were suspended automatically when 

they failed to meet payment deadlines for court debt.  Defendant-Appellee Richard 

D. Holcomb (the “Commissioner”), who was sued in his official capacity as the 

Commissioner of the Virginia Department of Motor Vehicles (“DMV”), suspended 

the Debtors’ licenses without notice, without a hearing, and without consideration 

of their inability to pay.  The Debtors, and thousands of others like them, lost their 

licenses for the simple reason that they could not afford the costs and fines 

imposed on them.  They allege that punishing them for their poverty offends the 

Fourteenth Amendment guarantees of due process and fundamental fairness, as 

well as equal protection under the law.   

Indeed, in its Memorandum Opinion (the “Opinion”), the United States 

District Court for the Western District of Virginia (the “District Court”) noted that 
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the automatic suspension of driver’s licenses for inability to pay court debt as 

alleged in the Complaint “may very well violate Plaintiffs’ constitutional rights to 

due process and equal protection.”  (JA572.)1  Yet, despite these readily apparent 

constitutional violations, the District Court dismissed the Debtors’ Complaint for 

lack of jurisdiction, holding that the case was barred by the Rooker-Feldman 

doctrine, that the Debtors had failed to demonstrate traceability and redressability 

as required to have standing, and that the Commissioner was entitled to Eleventh 

Amendment immunity.   

The District Court’s decision granting the Motion to Dismiss was based on 

an erroneous legal interpretation of Va. Code § 46.2-395 and a fundamental 

misunderstanding of the process by which that statute is implemented.  Even 

though the Commissioner mounted a facial challenge to jurisdiction in his Motion 

to Dismiss, the District Court based its jurisdictional rulings in part on findings of 

fact pertaining to how the license-for-payment scheme works that directly 

contradict the allegations in the Complaint and are divorced from the reality of the 

experiences of the Debtors and others like them.  But by failing to accept the facts 

as alleged in the Complaint as true, the District Court erred.  Moreover, by 

disputing and then disregarding the allegations in the Debtors’ Complaint that 

                                                 
1  “JA” refers to the Joint Appendix filed in this appeal.  All capitalized terms not 
defined herein are used as defined in Appellants’ Opening Brief. 
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demonstrated jurisdiction, the District Court sua sponte turned the jurisdictional 

challenge into a factual challenge.   

Yet, when the Debtors attempted to put forward evidence in support of their 

Motions to Alter or Amend Judgment Pursuant to Fed. R. Civ. P. 59(e) and for 

Relief from Judgment or Order Pursuant to Fed. R. Civ. P. 60 (collectively, the 

“Post-judgment Motions”) demonstrating the truth of the jurisdictional allegations 

in their Complaint and the mistakes of fact and related legal errors in the District 

Court’s rulings (JA609-83), the Commissioner moved to strike the documents 

attached to the Post-judgment Motions (the “Exhibits”) under Fed. R. Civ. P. 12(f) 

on the grounds that consideration of the Exhibits, which were not attached to the 

Complaint, was not appropriate on a Rule 12 motion to dismiss.  (JA684-94.)   

The District Court struck that evidence as outside the scope of a facial 

challenge to jurisdiction and then denied the Debtors’ Post-judgment Motions 

without a hearing.  (JA746-49.)  The District Court’s Order striking the Exhibits 

was an abuse of discretion and should be reversed.  (See Opening Br., Argument § 

V.)  But even if this Court does not overturn that decision, it should still consider 

the Exhibits and the information contained therein in support of the Debtors’ 

appeal pursuant to this Motion.2 

                                                 
2  Counsel for the Debtors has conferred with counsel for the Commissioner about 
the intended filing of this Motion.  The Commissioner does not consent to the 
granting of this Motion and intends to file a response in opposition. 
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FACTS CONCERNING THE MATERIAL TO BE NOTICED AND ITS RELEVANCE 

The Debtors incorporated the following twelve exhibits in support of their 

Post-judgment Motions:3 

Exhibit 1: a screenshot of information contained on the Virginia Judicial 

System website and available at http://www.courts.state.va.us/caseinfo/ 

tickets.html.  Exhibit 1 confirms that license suspension does not occur until thirty 

days have elapsed and no payment is received: 

Post-Court Payments (if paying AFTER your court date): Payments 
must be received within 30-days following your court date to prevent 
the suspension of your operator’s/driver’s license for failure to pay.  

 
(JA641 (italics added).)   

Exhibit 2: an excerpt of information contained in the General District Court 

Manual, which is maintained on the Virginia Judicial System website and available 

at http://www.courts.state.va.us/courts/gd/resources/manuals/gdman/gd_ 

manual.pdf.  Exhibit 2 states, “[t]he obligation for payment of fines and costs to the 

court accrues upon conviction and is normally due within thirty days of trial, but 

                                                 
3  Twelve exhibits were discussed in and meant to be attached to the Post-judgment 
Motions.  (See JA609-39.)  As a result of a clerical error, the twelfth exhibit, a 
letter signed by the Commissioner, was not attached.  (See JA753-60.)  By 
subsequent Stipulation, the parties have supplemented the record to include Exhibit 
12 and agreed that it remains subject to the Commissioner’s Motion to Strike and 
the District Court’s Order granting that motion.  (See id.) 
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deferred or the court shall establish installment payment agreements for those 

unable to make immediate payment.”  (JA645.) 

Exhibit 3: the Declaration of Llezelle A. Dugger, the Clerk of Court for the 

Charlottesville Circuit Court, signed under penalty of perjury.  In her Declaration, 

the Clerk of Court explains that when a person fails to pay court costs or fines, no 

clerk or judge enters an order of driver’s license suspension on the basis of this 

failure.  In addition, nothing is maintained in the court file reflecting that a 

person’s license has been suspended for nonpayment.  Rather, the DMV receives 

the nonpayment information directly from software maintained by the Office of the 

Executive Secretary of the Virginia Supreme Court and used by all General 

District Courts and almost all of the 120 Circuit Courts of the Commonwealth.  

(JA647-49.) 

Exhibit 4: an excerpt of information contained in the Circuit Court Clerks’ 

Manual – Criminal, which is maintained on the Virginia Judicial System website 

and available at http://www.courts.state.va.us/courts/circuit/resources/manuals/ 

cc_manual_criminal/toc.pdf.  Exhibit 4 explains that the Commonwealth of 

Virginia Driver’s License Reinstatement Form DC-30 “documents payment of 

fines and costs after a defendant’s driving privileges have been suspended by the 

court (or by DMV as an administrative action) for refusal or failure to pay any 

fines, costs, restitution, or other monetary penalties.”  (JA651 (emphasis added).) 
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Exhibit 5: the Virginia Uniform Summons No. GT116006942-00 issued to 

Demetrice Moore (“Ms. Moore”) to appear before Chesterfield County General 

District Court on April 7, 2016.  Exhibit 5 shows that the court marked the box for 

“DRIVER’S LICENSE SUSPENDED,” and hand wrote “90 d[ays],” but the court 

did not check the box next to the text, “DRIVER’S LICENSE SUSPENDED 

EFFECTIVE IN THIRTY (30) DAYS IF FINES/COSTS/FORFEITURE/ 

PENALTY/RESTITUTION NOT PAID IN THIRTY (30) DAYS § 46.2-395.”  

(JA653.) 

Exhibit 6: the Virginia Uniform Summons No. GT13013697-00 issued to 

Damian Stinnie to appear before Henrico County General District Court dated July 

10, 2013.  Exhibit 6 shows the court ordering a fine and court costs against Damian 

Stinnie by marking the appropriate boxes and entering amounts in the blank fields, 

while leaving the § 46.2-395 box unmarked.  (JA655.) 

Exhibit 7: the Virginia Uniform Summons No. GT16001430-00 issued to 

Ms. Moore to appear before Chesterfield County General District Court dated 

February 4, 2016.  Exhibit 7 shows the court ordering a fine and court costs against 

Ms. Moore by marking the appropriate boxes and entering amounts in the blank 

fields, while leaving the § 46.2-395 box unmarked.  (JA657.) 

Exhibit 8: the DMV transcript of driver history for Ms. Moore dated July 6, 

2016.  The transcript consists of driver history information maintained by the 
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DMV and available through the DMV website concerning Ms. Moore.  Exhibit 8 

shows that the Commissioner executed a suspension of Ms. Moore’s driver’s 

license for nonpayment under Va. Code § 46.2-395 after Ms. Moore failed to pay 

court costs within thirty days.  (JA661-65.)  The driver history information 

contained in Exhibit 8 is available at https://www.dmv.virginia.gov/dmvnet/ 

pin_maint/pin_logon.aspx?SESS=NEW by entering Ms. Moore’s driver’s license 

number and date of birth. 

Exhibit 9: the June 18, 2009, Sentencing Order from Neil Russo’s (“Mr. 

Russo”) convictions in Fairfax County Circuit Court, illustrating the distinction 

between the court’s order at sentencing, which obligated Mr. Russo to pay costs 

but did not mention driver’s license suspension, and the subsequent license 

suspension carried out by the Commissioner.  (JA667-68.) 

Exhibit 10: the Clerk’s Notice of Costs from Mr. Russo’s convictions in 

Fairfax County Circuit Court, which notified Mr. Russo that driver’s license 

suspension would follow in the event of nonpayment in the future.  (JA671.) 

Exhibit 11: the DMV transcript of driver history for Mr. Russo dated 

January 3, 2017.  The transcript consists of driver history information maintained 

by the DMV and available through the DMV website concerning Mr. Russo.  

Exhibit 11 shows that on October 27, 2009, after Mr. Russo did not pay his costs 

on time, the Commissioner “issue[d]” a suspension of Mr. Russo’s driver’s license 
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and backdated it to render the suspension “effective” September 14, 

2009.  (JA673-80.)  The driver history information contained in Exhibit 11 is 

available at https://www.dmv.virginia.gov/dmvnet/pin_maint/pin_logon. 

aspx?SESS=NEW by entering Mr. Russo’s driver’s license number and date of 

birth.  Indeed, Exhibit 11 bears the Virginia DMV website address in the document 

footer.  (Id.) 

Exhibit 12: the “Progress Report on Implementing a Process for the 

Collection of Fines and Costs by the Department of Motor Vehicles - December 1, 

2015,” contained on Virginia’s Legislative Information System website and 

identified as Report Document No. 483 (RD483).  The Report is available at 

http://leg2.state.va.us/dls/h&sdocs.nsf/4d54200d7e28716385256ec1004f3130/4c42

fcd0e3b7ffee85257e31005f2320?OpenDocument by selecting the “View PDF 

Version” option.  The Progress Report explains that, pursuant to legislation enacted 

in 2015, the Commissioner is working on a system where a debtor can walk into a 

DMV customer service center, find out how much is owed to the courts, pay in 

full, and DMV will reinstate his or her license, without any action by the court.  

(JA682-83.)   

Alternatively, the Debtors request that the Court take judicial notice of 

similar information contained on Virginia’s Legislative Information website, which 

provides the language of the legislation, S. 1411, which describes a system 
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whereby the DMV may be authorized to receive outstanding balances owed to the 

court and mandates that the Commissioner submit annual progress reports 

concerning the progress in implementing the provisions of the legislation, such as 

the Progress Report identified as Exhibit 12.  The language of the Act is available 

at http://leg2.state.va.us/dls/h&sdocs.nsf/4d54200d7e28716385256ec1004f3130/ 

4c42fcd0e3b7ffee85257e31005f2320?OpenDocument by selecting the “Chapter 

228 Enactment Clause 2. (Regular Session, 2015)” hyperlink.   

LEGAL ARGUMENT 

Pursuant to Federal Rule of Evidence 201(d),4 a court “may take judicial 

notice at any stage of the proceeding.”  Fed. R. Evid. 201(d).  This rule permits this 

Court to take judicial notice on appeal.  Id.; Goldfarb v. Mayor & City Council of 

Baltimore, 791 F.3d 500, 509 (4th Cir. 2015) (citing Fed. R. Evid. 201(d)).   

Under Rule 201(b)(2), this Court may judicially notice a fact that is not 

subject to reasonable dispute because it “can be accurately and readily determined 

from sources whose accuracy cannot be reasonably questioned.”  Id.; see Colonial 

Penn Ins. Co. v. Coil, 887 F.2d 1236, 1239 (4th Cir. 1989).  For instance, Rule 

201(b)(2) permits a federal court to take judicial notice of “information contained 

                                                 
4  Rule 201 was restructured in 2011; some of the Debtors’ supporting authority 
cites former Rule 201(f), which is the predecessor for current Rule 201(d).  None 
of the 2011 edits changed the substance of any of the provisions on which the 
Debtors rely in this Motion. 
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on state and federal government websites . . . whose accuracy cannot reasonably be 

questioned.”  United States v. Garcia, 855 F.3d 615, 621-22 (4th Cir. 2017) (taking 

notice of excerpts from United States Citizenship and Immigration Services 

website, including the USCIS Policy Manual explaining the naturalization process) 

(“This court and numerous others routinely take judicial notice of information 

contained on state and federal government websites.”); accord Green v. Warden, 

U.S. Penitentiary, 699 F.2d 364, 369 (7th Cir.), cert. denied, 461 U.S. 960 (1983) 

(“[A]n appellate court may take judicial notice of matters which are so commonly 

known within the community as to be indisputable among reasonable men, or 

which are capable of certain verification through recourse to reliable authority.”).   

Rule 201(b)(2) also permits a federal court to “notice the records of any 

court, state or federal.”  Kenneth W. Graham, Jur. 21B Fed. Prac. & Proc. Evid. § 

5106.4 (2d ed.); see also Coil, 887 F.2d at 1239 (taking judicial notice of docket 

sheet from related case) (“We note that ‘the most frequent use of judicial notice of 

ascertainable facts is in noticing the content of court records.’”) (internal citation 

omitted).  This principle is particularly apt when the matter sought to be noticed 

bears a direct relation to the matter on appeal.  See, e.g., Coney v. Smith, 738 F.2d 

1199, 1200 (11th Cir. 1984) (per curiam) (taking judicial notice in § 1983 case of 

state court suppression proceedings that were not part of the record before the 

district court where relevant to issue on appeal of whether illegality of arrest and 
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search had been previously litigated); St. Louis Baptist Temple, Inc. v. FDIC, 605 

F.2d 1169, 1172 (10th Cir. 1979) (“[G]enerally, that which may be judicially 

noticed need not be pleaded . . . [and] federal courts, in appropriate circumstances, 

may take notice of proceedings in other courts, both within and without the federal 

judicial system, if those proceedings have a direct relation to matters at issue[.]”); 

Green, 699 F.2d at 369 (same).  In particular, it is appropriate to take notice of 

judicial records to “record some judicial action” or “to show the acts of the parties 

or other actors in the litigation.”  21B. Fed. Prac. & Proc. Evid. § 5106.4.     

Taking these principles together, Courts throughout the Fourth Circuit 

routinely take judicial notice of facts listed on the websites of government entities, 

including state and local court records.  See, e.g., comScore, Inc. v. Integral Ad 

Sci., Inc., 924 F. Supp. 2d 677, 690 n.15, 691 (E.D. Va. 2013) (taking judicial 

notice of statistical information made available from Administrative Office of 

United States Courts and the United States Patent and Trademark Office); Ohio 

Valley Envtl. Coal., Inc. v. Fola Coal Co., No. 2:12-3750, 2013 WL 6709957 (S.D. 

W. Va. Dec. 19, 2013) (taking judicial notice of information found on the website 

of the West Virginia Secretary of State); Geddie v. McMillian, C/A No. 9:12-828-

JLW-BM, 2012 WL 1566008, at *2 (D.S.C. Apr. 12, 2012), report and 

recommendation adopted, 2012 WL 1565712 (D.S.C. May 2, 2012) (taking 
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judicial notice of information contained in records posted on a local clerk of 

court’s website).   

Moreover, “[i]n reviewing a Rule 12(b)(6) dismissal, [this Court] may 

properly take judicial notice of matters of public record.”  Philips v. Pitt Cty. 

Mem’l Hosp., 572 F.3d 176, 180 (4th Cir. 2009) (noting it was proper during Rule 

12(b)(6) review to consider “‘publicly available [statistics] on the official 

redistricting website of the Virginia Division of Legislative Services”’) (quoting 

Hall v. Virginia, 385 F.3d 421, 424 (4th Cir. 2004)); see also Papasan v. Allain, 

478 U.S. 265, 268 n.1 (1986) (“Although this case comes to us on a motion to 

dismiss . . . , we are not precluded in our review of the complaint from taking 

notice of items in the public record . . . .”).  Indeed, in this case, the District Court 

considered “judicially noticeable state court orders” submitted by the 

Commissioner in support of the Motion to Dismiss while at the same time deeming 

the Commissioner’s challenge to jurisdiction a “facial” challenge.  (Op. 3, 

JA540.)   

Here, the Debtors request judicial notice of Exhibits 1, 2, and 4—

information or facts contained on Virginia’s Judicial System’s website, a state 

government website.  The Debtors also seek judicial notice of Exhibits 5, 6, 7, 9, 

and 10—the Debtors’ individual state court records concerning their license 

suspensions, and Exhibits 8 and 11—the Debtors’ corresponding DMV records, 
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which consist of information contained on the DMV’s website, another state 

government website.   

Similarly, as a declaration concerning the documents maintained (and not 

maintained) by the Charlottesville Circuit Court made under penalty of perjury by 

a public official of that court, Exhibit 3 bears indicia of reliability akin to, if not 

greater than, public information contained on a governmental entity’s website 

subject to judicial notice.  Indeed, one would struggle to identify a more 

“indisputably accurate source” for the type of information contained in Exhibit 

3.  Garcia, 855 F.3d at 621; accord Coil, 887 F.2d at 1239.  Exhibit 3 explains that 

a specific category of orders are, in fact, never created or maintained by the circuit 

court.  The only way to establish this absence of court records, short of introducing 

every file from the clerk’s office, is through testimony from a reliable witness with 

firsthand knowledge who is the custodian of the files at issue.  See, e.g., Mundo-

Violante v. Kerry, 180 F. Supp. 3d 442, 449 (W.D. Va. 2016) (refusing to strike 

declarations of government employees concerning the non-existence of certain 

records on the ground that such testimony is admissible under the business and 

public records exceptions to the hearsay rule).  Were the statements in Exhibit 3 

posted on the court’s website, they would be subject to judicial notice.  As attested 

to by the Clerk of the Court under penalty of perjury, they are nothing if not more 

accurate and reliable. 
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Finally, the Debtors request judicial notice of Exhibit 12—information or 

facts contained on Virginia’s Legislative Information System website and 

identified as Report Document No. 483 (RD483)—to demonstrate that the 

Commissioner is working on a system where a debtor can walk into a DMV 

customer service center, find out how much is owed to the courts, pay in full, and 

DMV will reinstate his or her license without any action by the court.  The Debtors 

alternatively request that the Court take judicial notice of Exhibit 12 as an official 

government report, pursuant to Fed. R. Evid. 902(5).  The information contained in 

Exhibit 12 speaks directly to the issue of standing. 

Notice of the information contained in the Exhibits is sought in order to 

show that license suspension for unpaid court debt is an administrative action, 

rather than a judicial order.  Exhibits 1 through 11 demonstrate that the Debtors’ 

license suspensions occurred by operation of law executed by the Commissioner 

and required no court action except transmissions of data from the court clerks’ 

offices to the DMV identifying delinquent accounts.  Moreover, Exhibit 12 

demonstrates that an injunction ordering the DMV to remove the suspensions 

under Va. Code § 46.2-395 would redress the Debtors’ injuries.  As state court 

records (or the absence of records) and excerpts from state government websites, 

“source[s] whose accuracy cannot reasonably be questioned,” the facts and 

information found in the Exhibits “can be readily determined from an indisputably 

Appeal: 17-1740      Doc: 18            Filed: 08/09/2017      Pg: 15 of 19



 

15 
 

accurate source.”  Garcia, 855 F.3d at 621; accord Coil, 887 F.2d at 1239.  They 

are relevant to the District Court’s erroneous findings concerning the process by 

which license suspensions are effected, as well as its erroneous legal interpretation 

of Va. Code § 46.2-395, and, ultimately, the question of whether the District Court 

had jurisdiction to resolve the constitutional questions presented to it.  These 

Exhibits also provide helpful background information.   

CONCLUSION 

  For these reasons, the Debtors respectfully request that this Court take 

judicial notice of Exhibits 1 through 12 (JA640-83), as numbered in the Debtors’ 

Memorandum in Support of Their Rule 59 and 60 Motions (JA612-39), and the 

information contained therein in support of the Debtors’ current appeal. 

 
Dated:  August 9, 2017   Respectfully submitted, 

      /s/  Jonathan T. Blank                
 
Jonathan T. Blank      

       Tennille J. Checkovich     
       McGuireWoods LLP    

Court Square Building     
310 Fourth Street NE, Suite 300   
Post Office Box 1288    
Charlottesville, VA 22902    
Ph: (434) 977-2509    
Fax: (434) 980-2258    
jblank@mcguirewoods.com 
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CERTIFICATE OF COMPLIANCE 
 

This motion complies with the type-volume limitation of Fed. R. App. P. 
27(D)(2)(A) because: 

• This brief contains 3,322 words, excluding the parts of the motion 
exempted by Fed. R. App. P. 32(f).  

This motion complies with the typeface and type style requirements 
of Fed. R. App. P. 32(a)(5), (6) because: 

• This brief has been prepared in a proportionally spaced 14-point 
Times New Roman font using Microsoft Word. 

 

/s/  Jonathan T. Blank                         . 
  

Appeal: 17-1740      Doc: 18            Filed: 08/09/2017      Pg: 18 of 19



 

18 
 

CERTIFICATE OF SERVICE 

I hereby certify that on August 9, 2017, I electronically filed the foregoing 

Motion for Judicial Notice with the Clerk of this Court using the CM/ECF System, 

which will send a notification of electronic filing to all counsel of record who are 

registered CM/ECF users, including counsel for Appellee. 

 

 
 
 
 
 

/s/ Jonathan T. Blank                                    
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