
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 

 
 
 

DAMIAN STINNIE, ET AL., 

  Plaintiffs, 

 

v. 

 

RICHARD D. HOLCOMB, IN HIS OFFICIAL 

CAPACITY AS COMMISSIONER OF THE VIRGINIA 

DEPARTMENT OF MOTOR VEHICLES, 

 

Defendant. 

 
 

CASE NO. 3:16–cv–00044 

 

 

ORDER 

 

 

JUDGE NORMAN K. MOON 

 

Before the Court is Plaintiffs’ motion to reconsider the Court’s March 13, 2017, motion-

to-dismiss ruling, as well as Defendant’s motion to strike eleven exhibits that Plaintiffs filed in 

support of their Reconsideration Motion.  (See dkts. 60, 64).   

By rule, the Court may strike “redundant, immaterial, impertinent, or scandalous matter.”  

Fed. R. Civ. P. 12(f).  In seeking reconsideration, Plaintiffs rely on eleven exhibits in an effort to 

demonstrate manifest error with the Court’s decision to grant the motion to dismiss for lack of 

jurisdiction.  (See dkts. 61-1 through 61-11).  These exhibits purport to show the “corrected” 

facts the Court should have used at the pleading stage.   (Dkt. 61 (Pls’ Recon. Br.) at 1).   

None of these exhibits were attached to the Complaint or otherwise properly before the 

Court when it ruled on Defendant’s motion to dismiss.
1
  Because the documents were not part of 

the consultable record at the pleading stage, they cannot now form the basis of the 

Reconsideration Motion and should be stricken. 

                                                 
1
  One exhibit, docket no. 61-3, was on the docket when the Court issued its Opinion, see dkt. 54-1, but it was 

not attached to the Complaint or to Plaintiffs’ motion-to-dismiss briefs. (See dkts. 1, 21, 35).  Rather, the document 

(submitted in relation to a discovery dispute) was executed and filed in February 2017—seven months after the 

Complaint was filed, and after briefing and argument on the motion to dismiss already was complete.       
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Plaintiffs argue that the Court should consider the exhibits because it may consult 

evidence outside the pleadings when assessing jurisdiction.  See Fed. R. Civ. P. 12(b)(1).  But 

that rule applies only to a defendant’s factual challenge to jurisdiction, which necessitates 

jurisdictional discovery and an evidentiary hearing:  Here, Defendant lodged a facial challenge to 

jurisdiction, which confined the Court’s review to the face of the Complaint and its attachments.  

Opinion at 3–4 (citing 24th Senatorial Dist. Republican Comm. v. Alcorn, 820 F.3d 624, 629 (4th 

Cir. 2016)); see Kerns v. United States, 585 F.3d 187, 192 (4th Cir. 2009).  And even if the Court 

could have considered the exhibits at the initial 12(b)(1) stage, the Fourth Circuit has repeatedly 

held that district courts do not err by refusing to lend credence to newly filed evidence on 

reconsideration that a party was obliged to put forth in the first instance.
2
  Carlson v. Boston Sci. 

Corp., -- F.3d --, No. 15-2440, 2017 WL 1854278, at *4 (4th Cir. May 9, 2017) (compiling cases 

so holding in summary judgment context and stating that reliance on previously existing 

evidence was not “the type of evidence constituting grounds of a valid motion for 

reconsideration”). 

Reconsideration itself “is an extraordinary remedy that should be used sparingly.”  Pac. 

Ins. Co. v. Am. Nat. Fire Ins. Co., 148 F.3d 396, 403 (4th Cir. 1998).  “Mere disagreement” with 

a ruling does not warrant reconsideration.  U.S. ex rel. Becker v. Westinghouse Savannah River 

Co., 305 F.3d 284, 290 (4th Cir. 2002); Hutchinson v. Staton, 994 F.2d 1076, 1082 (4th Cir. 

1993).  Reconsideration is not an occasion “to present a better and more compelling argument 

that the party could have presented in the original briefs,” Madison River Mgmt. Co. v. Bus. 

Mgmt. Corp, 402 F.Supp.2d 617, 619 (M.D.N.C. 2005), or to “introduce evidence that could 

have been addressed or presented previously.” Regan v. City of Charleston, S.C., 40 F.Supp.3d 

                                                 
2
  A plaintiff, of course, must plead in the first instance (whether through the Complaint’s face or through 

attachments to it) facts sufficient to show jurisdiction.  See Alcorn, 820 F.3d at 628; Randall v. United States, 95 

F.3d 339, 345 (4th Cir. 1996); Sligh v. Doe, 596 F.2d 1169, 1170 (4th Cir. 1979).   
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698, 702 (D.S.C. 2014).  Aggrieved parties may not “put a finer point on their old arguments and 

dicker about matters decided adversely to them.” Evans v. Trinity Indus., 148 F. Supp. 3d 542, 

546 (E.D. Va. 2015).  In sum, “a party who fails to present his strongest case in the first instance 

generally has no right to raise new theories or arguments in a motion to reconsider.”  United 

States v. Duke Energy, 218 F.R.D. 468, 474 (M.D.N.C. 2003). 

 The parties—all represented by able counsel—exhaustively briefed Defendant’s motion 

to dismiss, filing a combined six briefs tallying approximately 140 pages.  (Dkts. 10, 21, 30, 31, 

35, 36).  Plaintiffs seek reconsideration of the Court’s holding on the Rooker-Feldman doctrine 

(Pls’ Recon. Br. at 12–16), but the issue was fairly litigated before, with ample opportunity for 

Plaintiffs to advance their position.  (See dkt. 21 (Pls’ Mtn. to Dismiss Oppo. Br.) at 17–22).
3
  

                                                 
3
  On reconsideration, Plaintiffs cite legal authority to support their assertion that any challenge lodged in 

state trial court to their suspensions cannot be appealed to a higher state court.  But that would not defeat Rooker-

Feldman’s federalism and separation-of-powers imperatives to first press their constitutional challenge to Va. Code 

§ 46.2-395(B) in their state trial proceedings and then appeal to the U.S. Supreme Court via 28 U.S.C. § 1257(a), 

rather than suing in federal district court.  See Opinion at 18–19.  Put differently, the unavailability of state appellate 

procedures does not create federal district court jurisdiction. 

Under 28 U.S.C. 1257(a), the Supreme Court reviews federal constitutional questions decided “by the 

highest court of a State in which a decision could be had . . .” (emphasis added).   

 

[The U.S.] Supreme Court . . . has the authority under 28 U.S.C. § 1257 to review either by appeal 

or on writ of certiorari final judgments of lower state courts where relatively higher state courts 

have either declined to review those judgments or are without power to review them.   

 

Carrono v. Richmond, 177 F. Supp. 504, 507–08 (D. Conn. 1959), aff’d, 279 F.2d 170, 172 (2d Cir. 1960). 

Numerous cases so hold.  See Nash v. Fla. Indus. Comm’n, 389 U.S. 235, 237 & n.1 (1967); Local 174 v. 

Lucas Flour Co., 369 U.S. 95, 98–101 (1962); Mich.-Wis. Pipe Line Co. v. Calvert, 347 U.S. 157, 159–60 (1954); 

Canizio v. New York, 327 U.S. 82, 85 (1946) (“Since the [county court’s] denial of the motion cannot be appealed to 

any higher New York Court, we have jurisdiction to consider the case.”); Woods v. Nierstheimer, 328 U.S. 211, 213 

(1946); White v. Ragen, 324 U.S. 760, 768 n.3 (1945) (jurisdiction under forerunner to § 1257(a) when state law did 

not permit appeal of lower court ruling to higher state court:  decision was “by the highest court of the state in which 

a decision could be had”); Betts v. Brady, 316 U.S. 455, 460–61 (1942), overruled on other grounds by Gideon v. 

Wainwright, 372 U.S. 335, 345 (1963); Virginian Ry. Co. v. Mullens, 271 U.S. 220, 222 (1926) (“the Supreme Court 

of Appeals of the state, although petitioned by the defendant to review the judgment, declined to do so, thus making 

the trial court the highest court of the state in which a decision could be had”); Am. Ry. Express Co. v. Levee, 263 

U.S. 19, 20–21 (1923); Frasch v. Peguese, 414 F.3d 518, 521 (4th Cir. 2005); Prihoda v. McCaughtry, 910 F.2d 

1379, 1383 (7th Cir. 1990) (Section 1257(a) refers to “the highest court that has rendered decision on the merits”); 

Parmley v. Norris, 586 F.3d 1066, 1077 (8th Cir. 2009) (Gruender, J., dissenting) (“The U.S. Supreme Court has 

made clear that in order to identify the ‘highest court . . . in which a decision could be had,’ it is necessary to look to 

what review, if any, is available to a particular losing party.”). 
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The same is true of the Eleventh Amendment issue.  (Compare Pls’ Mtn. to Dismiss Oppo. Br. at 

11–13 (crafting arguments based on Third Circuit, Eighth Circuit, and district courts cases) with 

Pls’ Recon. Br. at 16–18 (disagreeing with Opinion’s analysis and reliance upon 2010 and 2014 

Fourth Circuit precedent, on grounds that such cases are “distinguishable”)).
4
  In light of the 

foregoing, Defendants’ motion to strike is GRANTED.  Docket entries 61-1 through 61-11 are 

STRICKEN from the record.  Plaintiffs’ motion for reconsideration is DENIED. 

The Clerk of the Court is requested to send a copy of this Order to all counsel of record. 

Entered this ________ day of May, 2017. 

 

 

 

                                                 
4
   In their reply brief supporting reconsideration, Plaintiffs contend they were deprived of fair notice of a 

jurisdictional decision based on Article III standing, thereby justifying reconsideration.  First, failure to present an 

argument in an opening brief constitutes waiver.  Grayson O Co. v. Agadir Int’l LLC, -- F. 3d --, No. 15-2552, 2017 

WL 1754887, at *4 (4th Cir. May 5, 2017).  Second, courts have an “independent obligation” to satisfy themselves 

of their own jurisdiction.  United States v. Bullard, 645 F.3d 237, 246 (4th Cir. 2011); see Opinion at 26 n.33.  

Third, the motion-to-dismiss briefing on the Rule 19 issue mirrored concerns implicated by Article III standing.  

Opinion at 26 n.33.  Fourth, the parties briefed the issue of mootness (albeit on other grounds), thus implicating 

Article III’s case-or-controversy requirement and the elements of standing.  See Townes v. Jarvis, 577 F.3d 543, 

546–47 (4th Cir. 2009) (describing mootness as the three requirements of Article III standing over time). 

22nd
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