
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, et al., 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB,  

       

 Defendant.  

 

 

DEFENDANT’S REPLY TO PLAINTIFFS’ RESPONSE TO  

DEFENDANT’S NOTICE OF SUPPLEMENTAL AUTHORITY 

 

  The Plaintiffs’ interpretation of Virginia Supreme Court Rule 1:24
1
 ignores the practical 

implication of its adoption and imminent application:  that the system upon which they based 

their Complaint is not the system upon which they now ask this Court to rule.  As a result, the 

issues presented in Plaintiffs’ complaint are no longer “live” and should be dismissed as 

constitutionally-moot.  It would also be imprudent for this Court to decide the case as it stands 

now, because, little more than three weeks from now (and one day before oral argument in this 

matter), Plaintiffs will have the opportunity to remedy their current situations under the newly 

altered guidelines of Rule 1:24.   

Plaintiffs claim that they are challenging the automatic suspension of their driver’s 

licenses, but the crux of their complaint is that the state courts impose a system for the payment 

of court fines and costs that does not take into account their ability to pay.  Rule 1:24 requires 

state courts to be more cognizant of ability-to-pay issues and to design payment plans or 

alternatives to payment, such as community service, that will remedy Plaintiffs’ grievances.  If 

                                                 
1
 Rule 1:24 will become effective February 1, 2017.  See Virginia Supreme Court Rule 1:24, 

ECF No. 30-1. 
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Plaintiffs feel that the payment system in the individual state court that ordered their licenses 

suspended is still unworkable after attempting to enter into a payment plan under Rule 1:24, they 

may then challenge that state court’s system in state court.  In sum, the action Plaintiffs have 

filed in this Court is not an appropriate way to challenge the Virginia state courts’ system for 

collection court fines and costs, particularly in light of Rule 1:24.
2
 

I. Rule 1:24 provides Plaintiffs with the relief they seek in this lawsuit. 

Plaintiff’s complaint is constitutionally-moot because—to the extent that the individual 

state courts did not previously do so—Rule 1:24 requires Virginia state courts to inquire into a 

debtor’s ability to pay the imposed fines and costs and to provide debtors with workable payment 

plans or alternatives, such as community service.  As Defendant has previously argued, the 

relevant actors in these circumstances are the Virginia state courts and court clerks.  Virginia 

Code § 46.2-395 and Rule 1:24 are mechanisms of the Virginia state courts which require the 

courts and court clerks to act.  The fact that Rule 1:24 does not require the Department of Motor 

Vehicles (“DMV”) to conduct an independent ability-to-pay analysis before carrying out a court 

order to suspend a license does not keep Plaintiffs’ alleged case and controversy alive.  

Similarly, the fact that Plaintiffs would like the DMV to make its own ability-to-pay 

determination before suspending a driver’s license pursuant to a court order does not render 

Code § 46.2-395 unconstitutional. 

Plaintiffs also maintain that Code § 46.2-395 and Rule 1:24 deprived them of pre-

deprivation hearings when their driver’s licenses were suspended for failure to pay court fines 

and costs.  Defendant disagrees with this position (see e.g., Def. Mem. Supp. 32-33, ECF No. 10; 

                                                 
2
 Although Defendant addresses only certain topics that were addressed in Plaintiffs’ Opposition 

to Defendant’s  Notice of Supplemental Authority, ECF No. 35, Defendant does not waive any 

arguments made in the Notice of Supplemental Authority, ECF No. 30, that are not addressed 

herein. 
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Def. Mem. Rep. 9-14, ECF No. 31), but to the extent that additional opportunities to be heard are 

constitutionally necessary, those processes should be implemented and conducted by the Virginia 

state courts.  In addition to the statutory requirements, Rule 1:24 provides additional guidelines 

to the state courts in making ability-to-pay determinations, which, by implication, require the 

courts to provide individuals with the opportunity to inform the courts about their abilities to pay.  

The practical implications of the DMV conducting ability-to-pay hearings after the state courts 

have reached their own ability-to-pay determinations, possibly implemented payment plans or 

community service alternatives under Rule 1:24, and ordered licenses to be suspended under Va. 

Code § 46.2-395 is unworkable.  In such a scenario, the DMV is likely to reach different and 

inconsistent results from the state courts, each of which have different payment systems and 

alternatives.  See Def. Mem. Rep. 17, ECF No. 31.  The DMV also cannot contravene or refuse 

to carry out a court’s order to suspend a driver’s license.  Id. 

Plaintiffs’ further claim that Rule 1:24 will not exempt them from paying a reinstatement 

fee to the DMV to have their driver’s licenses restored.  But this is a different claim that the ones 

Plaintiff’s pled in their Complaint.  In this action, Plaintiffs have challenged the constitutionality 

Va. Code § 46.2-395, which they allege “automatically and mandatorily requires courts to 

transmit to Defendant Holcomb a record of any person’s ‘failure or refusal to pay . . . without 

inquiry into the reasons for nonpayment.”  Compl. ¶ 404.  Plaintiffs further allege that “the 

Virginia license-for-payment scheme automatically and mandatorily . . . suspends the driver’s 

license of any person whose failure to comply is owing to his or her inability to pay court costs 

and fines, rather than a willful refusal to pay.”  Compl. ¶ 405.  Thus, Plaintiffs challenge the lack 

of an ability-to-pay determination with regard to court costs and fines, not with regard to the 

DMV reinstatement fee.  Moreover, the DMV reinstatement fee is not set in Va. Code § 46.2-
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395.  As a result, a challenge to the constitutionality of Va. Code § 46.2-395 does not implicate 

the amount of the DMV reinstatement fee. 

In sum, the additional guidelines provided in Rule 1:24 address Plaintiffs concerns as 

they related to Va. Code § 46.2-395 by instructing courts in how to implement payment plans 

and community service alternatives.  As a result, Rule 1:24 moots the claims that Plaintiffs filed 

in this matter.  

II. Virginia state courts should have the chance to implement Rule 1:24 without 

interference from this Court. 

Plaintiffs’ claims should also be considered prudentially moot because this Court cannot 

provide an effective remedy under the current circumstances.  In this action, Plaintiffs seek only 

injunctive relief, which is, by definition, forward-looking.  But in the near future—February 1, 

2017—the conditions that caused Plaintiffs to file their Complaint will change.  

Plaintiffs should be required to utilize the provisions of Rule 1:24 before they claim it is 

unconstitutional.  If—after the courts have implemented Rule 1:24 and Plaintiffs have sought 

new payment plans from the individual state courts that ordered their licenses suspended—the 

Plaintiffs are still unsatisfied with the system, they may challenge each individual court’s system 

in state court.  Plaintiffs are incorrect in their assertion that “only this Court” can offer relief.  

Virginia state courts have primary jurisdiction over the constitutionality of state laws.  See e.g., 

Cardinale v. Louisiana, 394 U.S. 437, 439 (1969) (“[I]n a federal system, it is important that 

state courts be given the first opportunity to consider the applicability of state statutes in light of 

constitutional challenge.”); see also Def. Mem. Supp. 22-26, ECF No. 10 (discussing the 

application of the Rooker-Feldman doctrine to this matter). 

Because each state court may implement Rule 1:24 differently, this Court should not 

interrupt the implementation process before it is complete.  For example, Plaintiffs fault Rule 
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1:24 because it allegedly permits post-suspension payment plans to be more stringent than the 

initial payment plans which may be applied to debtors (Pl. Mem. Opp. 5, ECF No. 35).  But 

procedures that are merely inconvenient are not automatically unconstitutional.  Rule 1:24 will 

have to be implemented and enforced before a possible claim based on the stringency of a post-

suspension payment plan may be ripe for adjudication. 

Further, this Court cannot provide an effective remedy through a state-wide ruling, 

especially because some state courts may already have or may create, as a result of Rule 1:24, 

systems that Plaintiffs find constitutionally-acceptable.  Consequently, this Court should exercise 

its discretion and decline to consider Plaintiffs’ claims under the doctrine of prudential mootness. 

III. The voluntary cessation doctrine does not apply. 

Plaintiffs contend that the voluntary cessation doctrine precludes any finding of mootness 

in this case.  (ECF No. 35, pp. 9-10)   But this doctrine—which prevents dismissal following a 

temporary and voluntary cessation of conduct by a party-defendant—does not apply here.  This 

case has been rendered moot by the conduct of an entirely separate entity:  The Supreme Court 

of Virginia.  Plaintiffs cannot suggest that this Defendant has the ability to control the creation 

and adoption of Rules by the Supreme Court of Virginia.  For this reason, the voluntary cessation 

doctrine is inapposite.   

“The voluntary cessation exception ‘traces to the principle that a party should not be able 

to evade judicial review, or to defeat a judgment, by temporarily altering questionable 

behavior.’” ACLU of Mass. v. U.S. Conf. of Catholic Bishops, 705 F.3d 44, 54 (1st Cir. 2013) 

(quoting City News & Novelty, Inc. v. City of Waukesha, 531 U.S. 278, 284 n.1 (2001)).  The 

exception is intended “to avoid a manipulative litigant immunizing itself from suit indefinitely, 

altering its behavior long enough to secure a dismissal and then reinstating it immediately after.”  

Case 3:16-cv-00044-NKM-JCH   Document 36   Filed 01/06/17   Page 5 of 9   Pageid#: 464



 

6 

 

Id. at 54-55.  In the context of constitutional mootness, even if “the voluntary cessation exception 

applies, a case may still be found moot if the defendant meets ‘the formidable burden of showing 

that it is absolutely clear the allegedly wrongful behavior could not reasonably be expected to 

recur.’”   Id. at 55 (quoting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 

190 (2000)).
3
 

But “[t]he voluntary cessation doctrine does not apply when the voluntary cessation of 

the challenged activity occurs because of reasons unrelated to the litigation.”  Id. (citation 

omitted).  Also, where a change “has come about in part because of the different policy 

perspectives of a different . . . administration,” the voluntary cessation doctrine has been found 

inapplicable.   Id. at 56.  Prudential considerations may come to bear on this determination as 

well, for it is generally “wise to avoid an adjudication addressed to a policy that no longer 

applies.”  Id. (citation omitted). 

Most importantly, though, the voluntary cessation doctrine is predicated on the 

assumption that the defendant altered his conduct, either stopping or starting some action that 

was the foundation for the litigation.  Where the actions of an entirely separate entity remedy the 

issue posed in the suit, it is not the “voluntary cessation” of conduct by the defendant that has 

mooted the case.  It is something else entirely.  For this reason, the entire line of “voluntary 

cessation” cases cited by Plaintiffs does not apply here, for it is not the conduct of the Defendant 

that has mooted their claim.  It was the Supreme Court of the Commonwealth of Virginia. 

 

 

                                                 
3
 Because Friends of the Earth involved claims for civil penalties, rather than pure equitable 

relief, the Supreme Court did not entertain any prudential considerations in deciding whether the 

court should dismiss those proceedings.   
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CONCLUSION 

Thus, in light of the adoption of Virginia Supreme Court Rule 1:24, and for the reasons 

set forth in Defendant’s prior briefing relating to his Motion to Dismiss, Defendant respectfully 

requests that the Court grant his Motion to Dismiss. 

 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Nancy Hull Davidson, VSB # 85536 

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  ndavidson@oag.state.va.us 

E-mail:  moshea@oag.state.va.us 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 6
th

 day of January 2017, I electronically filed the foregoing 

Reply to Plaintiff’s Opposition to Defendant’s Notice of Supplemental Authority with the Clerk 

of the Court using the CM/ECF system, which will send a notification of such filing (NEF) to the 

following CM/ECF participants, counsel for the plaintiffs:   

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of 

Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 

 

 

 

 

 

And to the following CM/ECF participants, counsel for amicus curiae Virginia State Conference 

of the NAACP: 
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David Heilberg  

Dygert, Wright, Hobbs & Heilberg  

675 Peter Jefferson Parkway, Suite 190  

Charlottesville, VA 22911  

434-979-5515  

434-295-7785 (fax)  

Email: dheilberg@charlottesvillelegal.com 

And I hereby certify that I have mailed by United States Postal Service the document to the 

following non-CM/ECF participant:  N/A 

 

        /s/     

Margaret Hoehl O’Shea, VSB # 66611 

Assistant Attorney General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 225-2206 

Fax:  (804) 786-4239 

E-mail:  moshea@oag.state.va.us 
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