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INTRODUCTION 

The relief Plaintiffs seek cannot be obtained from the Commissioner of the Virginia 

Department of Motor Vehicles.  Plaintiffs challenge a statutory scheme that is administered by 

the Virginia Supreme Court and enforced by the numerous courts throughout the 

Commonwealth.  Plaintiffs’ alleged injuries arise exclusively from court orders that are finalized 

and made operative before they are ever brought to the Commissioner’s attention.  The 

Commissioner is not a decision-maker under the relevant statutes, and he has no discretionary 

authority concerning license suspensions for failure to pay court-ordered fines and costs.  

Moreover, Virginia law does not vest the Commissioner with the legal or practical ability to 

review each and every court order suspending a driver’s license under Code § 46.2-395 to 

determine whether each individual court has properly assessed a debtor’s ability to pay. 

Newly-enacted Virginia Supreme Court Rule 1:24 reinforces this concept, mandating that 

state courts must now engage in the individualized ability-to-pay analysis that Plaintiffs seek.
1
  

The Rule mandates that courts—not the Commissioner—offer payment plans tailored to an 

individual’s ability to pay, also specifically requiring courts to make community service 

alternatives available.  As discussed in more detail in the separately-filed Notice of Supplemental 

Authority, the enactment of Rule 1:24 unifies the debt collection practices of Virginia state 

courts—and it also highlights why the Commissioner is not the proper individual to have sued.  

The complaint fails substantively, too.  The procedural protections in the statutes—now 

enhanced through Rule 1:24—sufficiently safeguard Plaintiffs’ interest in retaining their driver’s 

licenses.  At the time of sentencing, a criminal defendant has an opportunity to raise his ability 

(or inability) to pay court-imposed fines, costs, and restitution, and the sentencing court—in its 

                                                 
1
 Def. Notice of Supp. Auth., ECF No. 30. 
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discretion—may enter an order specifically tailored to that defendant’s ability to pay.  Prior to an 

order of suspension for failure to pay fines and costs, a debtor is mailed notice of the impending 

suspension, giving him the opportunity to either pay the debt or seek modification of the debt 

from the court.  And in a broad exception to Rule 1:1, state courts retain the complete authority 

to modify or even cancel court-related debt, either sua sponte or on the motion of the criminal 

defendant.  Even after the debtor’s license has been suspended, the debtor may apply for a 

restricted license, and there are post-suspension remedies available, too.  These procedural 

protections are more than sufficient to safeguard an individual’s property interest in his driver’s 

license.  For this reason, Virginia’s statutory license-suspension provisions satisfy due process. 

With respect to equal protection and “fundamental fairness,” Plaintiffs correctly note that 

a state cannot imprison indigent criminal defendants simply because they lack the ability to pay a 

court-ordered debt.  But that is not what Virginia does.  Individuals who have defaulted on their 

debt are not locked away in “debtor’s prison” and deprived of their freedom.  Their driving 

privileges are suspended.  The suspension of a property interest (particularly when a conditional 

license remains available) is not equivalent to the complete deprivation of liberty by way of 

incarceration.  The line of cases Plaintiffs cite is, therefore, inapposite.   

Because this case does not implicate a fundamental liberty interest, Virginia’s statutes 

need only survive rational-basis review.  And because the statutes are rationally related to the 

legitimate government interests articulated by the Virginia Supreme Court in Rule 1:24, they 

survive constitutional scrutiny.
2
 

 

                                                 
2
 Although Defendant addresses only certain topics that were addressed in Plaintiffs’ 

Memorandum in Opposition to Defendants’ Motion to Dismiss, ECF No. 21, Defendant does not 

waive any arguments made in his Motion to Dismiss that are not addressed herein. 
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I. The complaint is procedurally-barred.   

a. Because courts suspend driver’s licenses, not the DMV Commissioner, the 

Commissioner is entitled to Eleventh Amendment immunity. 

Plaintiffs state that the relief they seek is “simply” to “cease suspending driver’s licenses 

and reinstate those licenses that were unconstitutionally suspended.”
3
   But under Virginia Code 

§ 46.2-395(B), it is the state court that suspends a driver’s license for nonpayment of fines and 

costs.  Because, under the Virginia statutory scheme, the Commissioner is not the decision-

making entity, the Plaintiffs’ requested relief may only be obtained from the Virginia courts.  For 

this reason, the Commissioner retains his constitutionally-guaranteed immunity and is not 

amenable to suit in federal court. 

Specifically, when a debtor fails to pay fines and costs or to make deferred or installment 

payments, “the court shall forthwith suspend the person’s privilege to drive a motor vehicle on 

the highways in the Commonwealth.”
4
  A license suspended under this statute shall continue to 

be suspended until the fines and costs are paid in full, unless the individual enters into an 

agreement to make deferred or installment payments “that [are] acceptable to the court.”
5
  

Moreover, if a person does not have a driver’s license, “the court may direct in the judgment of 

conviction that the person shall not drive any motor vehicle in Virginia for a period to coincide 

with the nonpayment of the amounts due.”
6
 

Thus, it is not the DMV (or the Commissioner) who suspends a driver’s license based 

upon nonpayment of fines and costs.  The decision to suspend is made at the court level.  And 

after the court suspends a driver’s license, DMV merely receives that order and administratively 

                                                 
3
 Pl. Mem. Opp. At p. 15, ECF No. 21. 

4
 Va. Code § 46.2-395(B) (emphasis added). 

5
 Id. 

6
 Id. 
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enters it into the DMV database, thereby publishing the order of suspension and making it 

available to law enforcement personnel state-wide.  As a result, an injunction against the 

Commissioner would not redress Plaintiffs’ injury because the Commissioner is not empowered 

to grant the relief that Plaintiffs seek.  The Commissioner has no authority to conduct an ability-

to-pay hearing after a state court has entered a presumptively valid order, nor does the 

Commissioner have the authority to intervene, pre-suspension, and insist upon the hearing 

Plaintiffs request.   

Newly-adopted Rule 1:24 further demonstrates why the DMV and its Commissioner are 

not proper parties to this suit.
7
  Rule 1:24, which goes into effect in February 2017, mandates that 

state courts offer payment plans, taking the defendants’ financial resources into account, and 

payment alternatives, including community service.  The only mention of the DMV in Rule 1:24 

is found in a provision stating that courts may obtain a “compliance summary” from the DMV 

“in order to assess the number of other courts in which fines and costs are owed” as part of the 

court’s consideration of the defendant’s financial resources.  With Rule 1:24, the Virginia 

Supreme Court recognizes that whether an individual’s license should be suspended is entirely 

an act of the court, and not the DMV.  Consequently, the DMV lacks any discretionary authority 

with respect to license suspension for failure to pay fines and costs.   

Because the Commissioner lacks the authority to convene a pre- or post-deprivation 

hearing or otherwise undo the challenged license suspension, he does not stand in a special 

relationship to the allegedly unconstitutional statute.  For this reason, Ex Parte Young does not 

apply, and the Commissioner is entitled to Eleventh Amendment immunity.
8
 

                                                 
7
 See Def. Notice of Supp. Auth., ECF No. 30. 

8
 Ex parte Young, 209 U.S. 123 (1908); Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 

1341 (11th Cir. 1999).   
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b. Because the Commissioner lacks the statutory authority to implement the requested 

injunctive relief, he is not a proper party to this litigation. 

In effect, Plaintiffs invite this Court to declare the costs and fines system used in every 

one of the state courts unconstitutional, regardless of whether some of these courts use processes 

that meet Plaintiffs’ constitutional desires.  This Court should decline that invitation. 

Plaintiffs allege that many court clerks are not offering payment plans or alternatives 

(like community service), or that the clerks only offer alternatives on terms Plaintiffs cannot 

meet.  That some clerks have not implemented workable plans for Plaintiffs does not make the 

entire statutory scheme unconstitutional, especially when some courts likely operate systems that 

Plaintiffs would find acceptable.
9
  It is for that reason that Plaintiffs should challenge the 

individual court collection plans that they object to, rather than seek to impose an injunction 

across the Commonwealth that is not necessary in all circuit courts. 

Moreover, because the courts suspend licenses under § 46.2-395 and the court clerks 

issue notices of the suspension, administer payment plans, and determine when a license is 

eligible to be reinstated, the injunction Plaintiffs seek here would not resolve the practice that 

Plaintiffs claim is unconstitutional.  Under Plaintiffs’ plan, courts would still suspend driver’s 

licenses in the same manner, but the DMV would be compelled by this Court to refuse to comply 

with the state-court orders.
10

    

If the DMV took the requested action, it would be required to reinstate licenses for people 

who are not indigent, but who simply refuse to pay the fines and costs imposed on them, because 

                                                 
9
 See, e.g., Mem. in Supp. of Def’s Mot. to Dismiss (ECF No. 10), at pp. 20-21 (discussing 

Norfolk circuit court order). 

10
 Plaintiffs state that they “do not ask this Court to revise payment plans, void any sentencing 

orders, or determine the constitutionality of any fines or costs imposed by the courts or court 

clerks.”  Pl. Mem., at p. 15.  But without revisions to payment plans or voiding orders 

suspending Plaintiffs’ driver’s licenses, Plaintiffs cannot achieve complete relief.  For this 

reason, the Commissioner cannot provide complete relief to Plaintiffs. 
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the DMV has no way to distinguish these individuals from indigent people.  It would also require 

the DMV to contravene court orders to suspend indigent individuals’ drivers’ licenses even if 

those individuals’ licenses were suspended in jurisdictions with payment and suspension systems 

that are acceptable to Plaintiffs.  The practical implications of such an injunction are unworkable. 

Further, each circuit court in Virginia has its own system for implementing Code § 46.2-

395.  There are 31 judicial circuits and 120 individual circuit courts in Virginia.
11

  An injunction 

from this Court, addressed to the Commissioner, would make the Commissioner newly-

responsible for determining whether each license suspension order was proper, effectively 

stripping the statutory suspension authority from the state courts and artificially placing it with 

the Commissioner.  An injunction to that effect would undermine Virginia’s entire system, 

judicially-vesting the Commissioner with supplemental authority above and beyond that which 

the General Assembly has seen fit to grant.  This Court should decline Plaintiffs’ invitation to 

override the legislature and dismantle Virginia’s statutory scheme in this manner.  

c. Because Plaintiffs challenge the validity of existing state court orders, Rooker-

Feldman applies. 

Plaintiffs insist that they are not challenging any existing state court orders, and, 

therefore, Rooker-Feldman does not apply.  But Plaintiffs ask this Court to prohibit the DMV 

from administering any license suspension orders and to reinstate all licenses suspended for 

failure to pay court fines and costs.  In other words, Plaintiffs want to undo all of their existing 

orders of suspension, constructively invalidating those presumptively valid state court orders.  

This is precisely the type of federal intervention Rooker-Feldman was designed to avoid.
 12

  

                                                 
11

 See The Circuit Court, available at http://www.courts.state.va.us/courts/circuit/circuitinfo.pdf, 

(last visited Nov. 21, 2016). 

12
 D.C. Ct. of Appeals v. Feldman, 460 U.S. 462 (1983); Rooker v. Fidelity Trust Co., 263 U.S. 

413 (1923).  
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d. The court clerks are necessary parties, and this case cannot proceed in their absence. 

The injunction Plaintiffs seek would also undermine the courts’ abilities to collect fines 

and costs.  As a result, court clerks are necessary and indispensable parties in this matter because 

doing away with one of their tools for collecting court fees and fines without their participation 

in this litigation would unfairly prejudice them.   

The Virginia Supreme Court articulated the purposes of the statutory court collection 

process, which are achieved through the license suspension provision in § 46.2-395.  The 

purposes are: 

(i) to facilitate the payment of fines, court costs, penalties, restitution and other 

financial responsibilities assessed against defendants convicted of a criminal 

offense or traffic infraction, 

(ii) to collect the monies due to the Commonwealth and localities as a result of these 

convictions, and  

(iii) to assure payment of court-ordered restitution to victims of crime.
13

 

The Commissioner is not the proper party to defend these interests on behalf of the courts.  The 

Commissioner also cannot defend the interests of crime victims owed restitution by criminal 

defendants who are more likely to pay when faced with the prospect of losing their driver’s 

license.  To the extent the courts do not handle instances of criminal defendants who are unable 

to pay fines, costs, and restitution in a constitutionally proper manner, the Commissioner is 

simply not the appropriate party to litigate the issue. 

In sum, the complaint fails to state a cognizable federal claim under 42 U.S.C. § 1983.  

Any constitutional challenge to a suspended driver’s license must be directed to the court that 

elects, in the exercise of its discretion, to enter the suspension order, not to the state agency that 

simply processes and publishes that order. 

                                                 
13

 Va. Sup. Ct. R. 1:24 (effective 2/1/17). 
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II. Plaintiffs have not stated a plausible due process claim. 

Plaintiffs and the United States argue that Virginia’s statutes violate due process because 

they lack a meaningful pre-deprivation forum in which to contest their ability to pay previously-

imposed court fines and costs.  Their arguments, however, are fundamentally flawed.  Neither 

Plaintiffs nor the United States account for the multiple avenues a Virginia criminal defendant 

possesses to obtain relief from a court order imposing fines and costs that the individual cannot 

pay.  And neither references nor analyzes the impact Rule 1:24 has upon the procedural due 

process analysis—even though that Rule had been adopted at the time of their respective filings. 

As the Commissioner acknowledges, suspension of a driver’s license implicates a state-

created property interest, and “[d]ue process [typically] entitles an individual to notice and some 

form of hearing before state action may finally deprive him or her of a property interest.”
14

  

Although the due process clause generally requires notice and an opportunity to be heard, it does 

not mandate that a state provide a hearing prior to the initial deprivation.  As a result, courts 

apply the balancing test from Mathews v. Eldridge to determine “the specific dictates of due 

process in any given case.”
15

 These four considerations are:  (1) the private interest that will be 

affected by the official action; (2) the risk of any erroneous deprivation of such interest through 

the procedures used, (3) the probable value, if any of additional or substitute procedural 

safeguards; and (4) the Government’s interest, including the function involved and the fiscal and 

administrative burdens that the additional or substitute procedural requirement would entail.
16

  

For the reasons that follow, the Virginia statutory scheme appropriately safeguards against the 

risk of erroneous deprivation, and, therefore, does not violate procedural due process. 

                                                 
14

 Cryder v. Oxendine, 24 F.3d 175, 177 (11th Cir. 1994).   

15
 Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 

16
 Id. 
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1. 

With respect to the first factor, the Supreme Court and the Fourth Circuit have recognized 

that the private interest in a driver’s license, although important, is not “‘vital and essential.’”
17

  

For example, even if a license is suspended, “alternative arrangements are usually possible.”
18

  

For this reason, the Fourth Circuit has expressly held that the state-created property interest in a 

driver’s license “is not so great as to require departure from the principle that an evidentiary 

hearing is not ordinarily required prior to adverse administrative action.”
19

  This is particularly 

true where, as here, debtors are eligible to seek restricted driving privileges while awaiting full 

restoration of their license.  Established precedent therefore provides that the pre-deprivation, 

ability-to-pay hearing Plaintiffs seek is not constitutionally-required.
20

 

2. 

With respect to the second factor, the Virginia statutory scheme minimizes the risk of 

erroneous deprivation.  Criminal defendants are given multiple notices and opportunities to be 

heard, both at the time the fees and costs are assessed, and at the time a court issues a license 

suspension for failing to pay those fines and costs.  Plaintiffs allege that they were deprived of 

notice and a hearing before their driver’s licenses were suspended, but they refuse to 

acknowledge the times they received notice and opportunity to be heard, both during the criminal 

process and through the statutory scheme they challenge here.   

                                                 
17

 Tomai-Minogue v. State Farm Mut. Auto. Ins. Co., 770 F.2d 1228, 1235 (4th Cir. 1985) 

(quoting Dixon v. Love, 431 U.S. 105, 113 (1977)). 

18
 Id. 

19 Id. 

20
 Dixon, 431 U.S. at 115 (upholding Illinois law allowing for summary revocation of a license 

and holding that due process did not require a pre-deprivation hearing); see also Tomai-Minogue, 

770 F.2d at 1236 (where appellant’s license was suspended based on default judgment in another 

jurisdiction, she had no right to pre-deprivation hearing). 
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Plaintiffs first received notice of the possibility of suspension for nonpayment of fines 

and costs by the simple fact that there is publicly-available Virginia statute expressly stating that 

a driver’s license will be suspended upon nonpayment of financial obligations. As the Supreme 

Court has recognized, a publicly-available statute is sufficient to provide constitutionally-

adequate notice because individuals are charged with knowledge of that statute.
21

   

Plaintiffs next received notice that their license might be suspended for non-payment of 

fines and costs when the judge issued the conviction order in open court, and again when they 

received the written order.  And Plaintiffs’ first opportunity to be heard occurred in court at the 

time of sentencing.  If a criminal defendant is concerned about his ability to pay court-ordered 

fines and costs, that individual can raise that issue with the sentencing judge either through the 

presentation of evidence, arguments of counsel, or, at the very least, during allocution.
22

  This 

constitutes a meaningful opportunity to be heard with respect to an individual’s ability to pay—if 

Plaintiffs were not able to pay the imposed fines and costs, they could have taken it up with the 

judge at the time of conviction, and asked the court, in its discretion, to take that into account 

when imposing the fines and costs in the first place.  Relatedly, if a criminal defendant is unable 

to immediately pay court costs imposed in connection with an order of conviction, the judge 

“may require such defendant to file a petition, under oath, with the court, upon a form provided 

by the court, setting forth the financial condition of the defendant.”
23

  This statutory provision 

                                                 
21

 See City of West Convina v. Perkins, 525 U.S. 234, 241 (1999) (“No similar rationale justifies 

requiring individualized notice of state-law remedies which, like those at issue here, are 

established by published, generally available state statutes and case law.”); cf. Reetz v. Michigan, 

188 U.S. 505, 509 (1903) (“When a statute fixes the time and place of [an event], no special 

notice to parties interested is required.  The statute is itself sufficient notice.”). 

22
 See Va. Code § 19.2-298 (“Before pronouncing the sentence, the court shall inquire of the 

accused if he desires to make a statement and if he desires to advance any reason why judgment 

should not be pronounced against him.”). 

23
 Va. Code § 19.2-355(A). 
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vests criminal defendants with another direct and meaningful opportunity to provide the 

sentencing court with information relating to their ability to pay court-assessed fees and costs.  

Plaintiffs’ second opportunity to be heard involves their ability to appeal their criminal 

convictions, including any imposition of fines and costs that they believe they would be unable 

to pay.
24

  Plaintiffs argue that the “suspension of the driver’s license occurs at the same time as, 

or after, the deadline to appeal the underlying conviction has passed,” but also acknowledge that 

appeals from general district court must be noted within ten days of a conviction, and that circuit 

court appeals must be noted within thirty days.
25

  Section 46.2-395 provides that licenses will be 

suspended for failure to pay fines and costs 30 days from the date of the conviction.
 26

  Thus, if 

Plaintiffs had appealed their convictions, the appeals would have been noted before, or at the 

latest, on the same day that the license suspension went into effect.  In many cases, a criminal 

appeal stays enforcement of the criminal conviction, which would include license suspension for 

failure to pay fines and costs, especially if that aspect of the conviction is challenged.
27

 

After expiration of the appeal period,
28

 Plaintiffs’ third notice and third opportunity to be 

heard came from the court clerks.  Under the Virginia statute, the clerk of the court provides 

                                                 
24

 See Evans v. City of New York, 308 F. Supp. 2d 316, 326-27 (S.D.N.Y. 2004) (upholding a 

license suspension following failure to pay a court-imposed fine, noting that “the plaintiff was 

afforded a hearing on his underlying speeding violation,” that he “could have appealed his 

conviction on that offense, but chose not to do so,” and “was given fourteen days to pay the fine 

imposed as a result of his conviction,” reasoning that, all things considered, “[t]he plaintiff was 

given notice, by means reasonably calculated to reach him, that his license would be suspended 

if he failed to pay the fine by the specified date”). 

25
 Pl. Mem. at pp. 34-35 and n.10. 

26
 Va. Code § 46.2-395(C). 

27
 Also of note, Virginia law allows indigent defendants to proceed in forma pauperis on appeal, 

and to have counsel appointed in certain circumstances.  See Va. Code § 17.1-606. 

28
 The Commissioner maintains that appeal of the criminal conviction imposing the fines and 

costs that Plaintiffs claim they are unable to pay is the appropriate forum to challenge Virginia’s 

license suspension scheme.   
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notice before the suspension takes effect.
29

  Although this notice is mailed rather than hand-

delivered, it is well-recognized that, “[u]nder most circumstances, notice sent by ordinary mail is 

deemed reasonably calculated to inform interested parties that their property rights are in 

jeopardy.”
30

   The clerk-provided notification also complies with Fourth Circuit precedent, which 

provides that a licensee need only “be informed of the evidence on which the agency is relying,” 

and be given a chance to contest that evidence.”
31

  Importantly, the ability to contest the 

suspension decision need not take the form of an evidentiary hearing with “the right to formal 

confrontation of an anonymous witness.”
32

  The Virginia statute comports with this requirement, 

for, when Plaintiffs received notice from the clerks, Plaintiffs had ample opportunity to go to the 

clerk who issued the notice of suspension and request a payment plan or other alternative, such 

as community service.
33

  Rule 1:24 solidifies and mandates that those plans be made available. 

Finally, Plaintiffs had an additional opportunity to be heard under § 19.2-358(C), which 

provides that if a criminal defendant, post-conviction, has failed to pay fines and costs assessed 

in connection with a court proceeding, and if he establishes that he has made “a good faith effort 

to obtain the necessary funds for payment,” the sentencing court is authorized by statute to 

                                                 
29

 Va. Code § 46.2-395(C).  Indeed, until notice is actually received by the licensee, any 

suspension is inoperative.  See Carew v. Commonwealth, 62 Va. App. 574, 578 (2013) (holding 

that, as a matter of Virginia law, a driver’s license “is not suspended until notice of that status is 

received by the holder”). 

30
 Evans, 308 F. Supp. 2d at 326 (quotation omitted) (holding that a notice of suspension mailed 

to an individual who had not paid a court-imposed fine was sufficient to satisfy due process). 

31
 Plumer v. Maryland, 915 F.2d 927, 931 (4th Cir. 1990). 

32
 Id. 

33
 Cf. Crutchfield v. Holcomb, 2015 U.S. Dist. LEXIS 33990, at *10 (W.D. Va. Mar. 19, 2015) 

(holding that the Plaintiff’s failure to avail himself of available post-deprivation administrative 

remedies “does not create a constitutional violation by Defendant”).   
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“reduc[e] the amount due” or even “remit[] the unpaid portion in whole or in part.”
 34

  Plaintiffs 

may further apply for the court to authorize a restricted license.
35

  And, specific to the question 

of whether a license has been erroneously suspended, if an individual believes that the Court 

suspended the wrong person’s license, that individual has a statutory, post-deprivation right to 

appeal under the Virginia Administrative Process Act.
36

   

As the Supreme Court has recognized, “the Due Process Clause has never been construed 

to require that the procedures used guard against an erroneous deprivation of a protectable 

‘property’ or ‘liberty’ interest be so comprehensive as to preclude any possibility of error.”
37

  For 

this reason, “even though our legal tradition regards the adversary process as the best means of 

ascertaining truth and minimizing the risk of error, the ‘ordinary principle’ . . . is that ‘something 

less than an evidentiary hearing is sufficient prior to adverse administrative action.’”
38

  Rather, 

particularly when post-deprivation review “is available for correction of administrative error,” 

procedural due process generally requires “no more than that the predeprivation procedures used 

be designed to provide a reasonably reliable basis for concluding that the facts justifying the 

official action are as a responsible government official warrants them to be.”
39

 

The pre-deprivation notice and procedures in place under the Virginia statutes surpass 

this threshold requirement.  As discussed in more detail below, debtors have a virtually unlimited 

                                                 
34

 Va. Code § 19.2-358(C) (emphasis added). 

35
 Va. Code § 46.2-395(E). 

36
 Va. Code § 46.2-410 (“[A]ny person aggrieved by an order or act of the Commissioner 

requiring suspension or revocation of a license or registration under the provisions of this chapter 

is entitled to judicial review in accordance with the provisions of the Administrative Process 

Act,” although, for mandatory suspensions, the appeal is limited to the question of “the identity 

of the person concerned when the question of identity is in dispute.”). 

37
 Mackey v. Montrym, 443 U.S. 1, 13 (1979). 

38
 Id. (quoting Dixon, 431 U.S. at 113). 

39
 Id. 
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ability to seek modification of court orders imposing costs and fines, and this modification may 

be sought either pre-deprivation or post-deprivation.  The reliability of the suspension 

mechanism—meaning, has the court correctly determined that an individual did not pay court-

ordered fines and costs?—would not be enhanced by the addition of further pre-deprivation 

remedies.
40

  For these reasons, balancing all available procedural safeguards, the Virginia 

statutory scheme appropriately protects against erroneous deprivation of an individual’s driver’s 

license based upon nonpayment of court-imposed fees and costs. 

3. 

With respect to the third factor, additional or substitute procedural safeguards would add 

little to the existing scheme.  With the enactment of Rule 1:24, courts are already required to take 

a debtor’s ability to pay into account, make payment plans available, and offer non-monetary 

alternatives such as community service.  And courts already have the continuing authority to 

cancel a court-created debt altogether.  Also, post-deprivation, debtors can appeal even a 

mandatory license suspension on the grounds that the court order of suspension erroneously 

targeted the wrong individual.  Adding in an additional hearing or notice level would add 

virtually nothing to the procedural safeguards already in place. 

In this respect, the present case is similar to the situation the Supreme Court encountered 

in Dixon v. Love, 431 U.S. 105 (1977).  In Dixon, the Court noted that the licensee “had the 

opportunity for a full judicial hearing in connection with each of the traffic convictions on which 

the [suspension] decision was based.”
41

  Because the licensee did not “challenge[] the validity of 

those convictions or the adequacy of his procedural rights at the time they were determined,” a 

                                                 
40

 See id. at 17 (“We fail to see how reliability would be materially enhanced by mandating the 

presuspension ‘hearing’ deemed necessary by the District Court.”). 

41
 Id. at 113. 
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subsequent evidentiary hearing “might make the licensee feel that he has received more personal 

attention, but it would not serve to protect any substantive rights.”
42

  For this reason, the Dixon 

court concluded that “requiring additional procedures would be unlikely to have significant value 

in reducing the number of erroneous deprivations.”
43

   

Similarly, in Tomai-Minogue, the Fourth Circuit declined to adopt a rule requiring the 

Virginia DMV to conduct pre-termination hearings, noting that “no clairvoyance is needed to 

predict that motorists would ‘routinely . . . request full administrative hearings,’ merely to delay 

the loss of their driver’s licenses.”
44

  Considering that “the quantity of spurious appeals might far 

outweigh the legitimate,” the Fourth Circuit reasoned that “Virginia ensures that drivers who 

have truly suffered an erroneous deprivation have some remedy, while averting abuse of an 

administrative process by those with no purpose other than delay.”
45

  For this reason, the Fourth 

Circuit concluded that “a pre-deprivation hearing was not required when plaintiff’s license was 

suspended, and an adequate post-deprivation remedy existed,” and, therefore, held that 

“plaintiff’s § 1983 claim cannot prevail, as there has been no denial of due process.”
46

 

Here, too, adding in another procedural layer would not further reduce the risk that a 

debtor’s drivers’ license has been erroneously suspended.  As the Virginia Court of Appeals has 

explained, a Virginia debtor has continuing post-deprivation remedies with respect to 

nonpayment of court-imposed fines and costs.
47

  Specifically, a trial court “retains the continuing 

                                                 
42

 Id. at 113-14. 

43
 Id. at 114 (emphasis added). 

44
 770 F.2d at 1236 (quoting Dixon, 431 U.S. at 114) (omission in original). 

45
 Id. 

46
 Id. 

47
 Ohree v. Commonwealth, 26 Va. App. 299 (1998). 
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authority to consider matters pertaining to a defendant’s payment of costs.”
48

  Because the 

applicable statutes “contain no time limitation beyond which the trial court may not approve or 

enforce an agreement regarding payment of costs,” the “trial court possesses the implicit 

authority to reconsider and modify, upon its own motion or the motion of one of the parties 

involved, its order concerning the installment or deferred payment of costs.”
49

  For this reason, “a 

defendant who finds that his or her financial condition has prevented or will prevent him or her 

from complying with a deferral or installment plan . . . may petition the trial court for a 

modification of its prior order embodying that plan.”
50

  And “[e]vidence relevant in the 

consideration of such a petition would include facts regarding the defendant’s financial position 

and his or her ability to pay.”
51

   

For this reason, “a person convicted of a crime in the Commonwealth has ample 

opportunity to demonstrate that he or she should be relieved of the obligation to pay court related 

costs previously assessed.”
52

  The remedy sought by these Plaintiffs would, therefore, have a 

negligible contribution in light of existing statutory and procedural safeguards. 

4. 

Finally, with respect to the fourth factor, inserting an additional evidentiary hearing at the 

administrative agency level would add substantial fiscal and administrative burdens on the 

government.  Courts are already required, under Rule 1:24, to consider a debtor’s ability to pay 

when making payment alternatives available.  And the Commissioner does not have the statutory 

authority to conduct the ability-to-pay hearings that Plaintiffs evidently request.  Considering 

                                                 
48

 Id. at 310. 

49
 Id. (emphasis added). 

50
 Id. 

51
 Id. (emphasis added). 

52
 Id. at 310-11. 
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that the requested hearing is beyond the scope of authority that the Virginia legislature has 

granted to the Commissioner, the burden imposed on DMV would be particularly unwarranted.    

For this reason, to the extent that Plaintiffs seek an order requiring the DMV to conduct a 

separate and independent ability-to-pay hearing before administering the court ordered license 

suspension, Plaintiff’s request simply seeks an additional hearing that Virginia is not required to 

provide.  Indeed, the DMV has no authority to begin holding hearings to determine whether it 

should comply with certain court orders but not others.  In particular, § 46.2-395 and Rule 1:24 

direct courts—not the DMV—to determine defendants’ abilities to pay at the time of conviction 

or when payment plans are implemented or altered.  As a practical matter, courts often review 

individuals’ ability to pay in the context of court-appointed counsel for indigent defendants.  By 

contrast, DMV does not have statutory authority (or administrative capacity) to conduct hearings 

under these circumstances.  And even if the DMV did conduct ability-to-pay hearings after 

receiving a suspension order from a court, the DMV may reach different and inconsistent results 

from the courts, which have already made their own ability-to-pay determination under § 46.2-

395 and Rule 1:24.  Most importantly, the DMV does not have statutory authority to override a 

court’s order suspending a driver’s license.   

* * * 

As one court has noted, “[r]egulatory schemes providing for automatic suspension of 

licenses on non-payment of mandated fees have been [routinely] upheld.”
53

  Considering the four 

procedural due process factors identified by the Supreme Court in Eldridge, Plaintiffs have not 

alleged sufficient facts to lift their situation out of this general rule.  In this respect, the present 

case is analogous to Evans v. Rhodes, a recent decision from the Northern District of Florida, 

                                                 
53

 Magnum Towing & Recovery, LLC v. City of Toledo, 430 F. Supp. 2d 689, 698 (N.D. Ohio 

2006). 
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where the plaintiff challenged Florida’s drivers’ license suspension statutes on the grounds that 

he was not provided “with a pre-suspension hearing addressing his ability to pay.”
54

  Particularly 

in light of the fact that Florida law “requires the clerk to formulate a plan based on an 

individuals’ ability to pay,” the Evans court, weighing the four Eldridge factors, concluded that 

the Florida statute did not violate due process.
55

   Specifically, the court noted that: (1) the 

interest involved “is not as important as, for example, a person’s liberty interest,” (2) because the 

DMV’s “task is ministerial”—meaning, “after receiving notification from the clerk that a person 

has failed to pay court costs, the Department is required to suspend that person’s license”—the 

“risk that a clerical oversight will result in an erroneous suspension is minimal”; (3) considering 

“the limited risk of error, other safeguards such as a pre-suspension evidentiary hearing are 

unnecessary and would impose a significant burden on the state,” and (4) “[t]he purpose of this 

statutory scheme is also reasonable.”
56

  Considering these circumstances, Evans concluded that 

“Florida’s failure to provide a pre-suspension hearing does not violate [the plaintiff’s] due 

process rights.”
57

  Particularly in light of the adoption of Rule 1:24, Virginia’s statutory scheme 

passes constitutional muster, too.  For this reason, Plaintiffs have not stated a plausible due 

process violation, and this claim should be dismissed. 

III. Plaintiffs’ Equal Protection claims also fail. 

a. Code § 46.2-395 is subject to rational-basis review. 

Rational basis review applies because Virginia’s statutory scheme permitting courts to 

suspend criminal defendants’ driver’s licenses for failure to pay court fines and costs does not 

                                                 
54

 2016 U.S. Dist. LEXIS 126677, at *11 (N.D. Fla. Feb. 29, 2016).   

55
 Id. at *12. 

56
 Id. at *14-15. 

57
 Id. at *15.  
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implicate any fundamental rights.  In fact, this Court has previously recognized that, “although a 

driver’s license is a property right, the right to drive is not a fundamental, constitutional right.”
58

 

Throughout their response brief, Plaintiffs attempt to elevate their claims to include 

details that were not pled.
59

  Specifically, Plaintiffs now claim that their lawsuit involves a 

fundamental right—such as the right to travel or the personal liberty that is lost when one is 

incarcerated—but Plaintiffs have not cited any precedent for their contention that a driver’s 

license suspension requires more than rational-basis review.  For example, that Plaintiffs’ 

driver’s licenses are suspended does not prevent them “from traveling interstate by public 

transportation, by common carrier, or in a motor vehicle driver by someone with a license to 

drive it.”
60

  “Burdens on a single mode of transportation do not implicate the right to interstate 

travel,”
61

 for there is no “constitutional right to the most convenient form of travel.”
62

   

                                                 
58

 Mullins v. Virginia, 2007 U.S. Dist. LEXIS 1882, *4 (W.D. Va. Jan. 9, 2007); see Walton v. 

Commonwealth, 24 Va. App. 757, 760 (1997) (“[T]he right to drive is not a fundamental 

right and consequently, laws regulating that right need only withstand rational basis review to be 

found constitutional.”); see also Wells v. Malloy, 402 F. Supp. 856, 858 (D. Vt. 1975) 

(“Although a driver’s license is an important property right in this age of the automobile, it does 

not follow that the right to drive is fundamental in the constitutional sense.”). 

59
 The complaint does not plead facts related to the fundamental right to interstate travel, and it 

does not claim that Plaintiffs risk incarceration for failure to pay fines or costs.  The pending 

motion to dismiss must be decided solely on the basis of the factual allegations contained in the 

complaint. 

60
 Miller v. Reed, 176 F.3d 1202, 1205-1206 (9th Cir. 1999) (quoting Berberian v. Petit, 374 

A.2d 791, 794 (R.I. 1977)); see also Farley v. Santa Clara County Dep’t of Child Support Servs., 

2011 U.S. Dist. LEXIS 117151, at *17-18 (N.D. Cal. Oct. 11, 2011) (“The Court agrees that 

because it forecloses only one mode of transportation, the suspension of a driver’ s license does 

not infringe the fundamental right to travel.” (citations omitted)). 

61
 Miller, 176 F.3d at 1205-1206  (citing Monarch Travel Servs., Inc. v. Associated Cultural 

Clubs, Inc., 466 F.2d 552, 554 (9th Cir. 1972); City of Houston v. FAA, 679 F.2d 1184, 1198 (5th 

Cir. 1982)) 

62
 City of Houston, 679 F.2d at 1198. 
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 Likewise, Plaintiffs’ references to cases dealing with the risk of imprisonment confuse 

the issue being decided.  The Commissioner does not dispute that the loss of personal liberty that 

accompanies incarceration invokes the strict scrutiny required when a fundamental right is at 

issue.  But that is not the case here.  Thus, Plaintiffs’ citations to cases considering indigent 

parolees or probationers facing revocation of their parole or probation, indigent criminal 

defendants’ ability to appeal their convictions, and statutory schemes permitting incarceration at 

a certain monetary rate per day as a means of satisfying debts owed to courts are not controlling, 

or even instructive, in this case.
63

 

For instance, in Bearden v. Georgia, the Supreme Court considered whether an indigent 

defendant’s probation could be revoked for failure to pay fines and restitution.
64

  The Court 

specifically reasoned that it was not logical to revoke probation for failure to pay fines because 

the state had already determined that incarceration was not necessary to meet its penological 

goals.  In Gagnon v. Scarpelli, the Supreme Court considered whether an indigent probationer or 

parolee had a due process right to counsel during a hearing to revoke probation or parole.
65

  And 

the Fourth Circuit has confirmed that an individual should not be incarcerated for inability to pay 

debts owed to courts, holding that an indigent defendant ordered to repay his attorney’s fees as a 

condition of work-release, parole, or probation could not be imprisoned for failure to pay the 

debt as long as the default was caused by poverty and not contumacy.
66

 

                                                 
63

 Pl. Mem. at p. 38. 

64
 Bearden v. Georgia, 461 U.S. 660, 671-672 (1983). 

65
 Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973). 

66
 Alexander v. Johnson, 742 F.2d 117, 124 (4th Cir. 1984). 
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In Bearden, the Court further noted—as it had previously
67

—that the state’s interest in 

punishment and deterrence can be served by alternatives to incarceration: “For example, the 

sentencing court could extend the time for making payments, or reduce the fine, or direct the 

probationer to perform some form of labor or public service in lieu of the fine.”
68

  These methods 

of collection are precisely what § 46.2-395 envisions and what Rule 1:24 seeks to clarify and 

unify throughout the Commonwealth. 

 Similarly, in Tate v. Short, the Supreme Court considered only whether a criminal 

defendant could be imprisoned, deducting $5 per day from the fines he owed on his criminal 

convictions, as a means of fulfilling the fines.  The court ruled that the defendant could not be 

imprisoned in lieu of paying the court fines, but also noted that “[t]he State is not powerless to 

enforce judgments against those financially unable to pay a fine; indeed, a different result would 

amount to inverse discrimination since it would enable an indigent to avoid both the fine and 

imprisonment for nonpayment whereas other defendants must always suffer one or the other 

conviction.”
69

  And in Williams v. Illinois, the Supreme Court held “only that a State may not 

constitutionally imprison beyond the maximum duration fixed by statute a defendant who is 

financially unable to pay a fine.”
70

  The Supreme Court noted the availability of alternative 

means of collection, including installment plans, stating:  “Nothing we hold today limits the 

power of the sentencing judge to impose alternative sanctions permitted by Illinois law; the 

definition of such alternatives, if any, lies with the Illinois courts.”
71

 

                                                 
67

 Williams v. Illinois, 399 U.S. 235, 245 (1970); Tate v. Short, 401 U.S. 395, 399 (1971). 

68
 Bearden, 461 U.S. at 671-672. 

69
 Tate, 401 U.S. at 399. 

70
 Williams, 399 U.S. at 243 (emphasis added). 

71
 Id. at 245. 
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For the same reasons, Plaintiffs’ references to cases concerning purchase of transcripts 

for appeal are inapposite here.  In Griffin v. Illinois
72

 and Mayer v. City of Chicago,
73

 the 

Supreme Court considered statutes that required indigent criminal defendants to purchase 

transcripts before they could mount an appeal to their criminal conviction.   Notably, the 

Supreme Court did not hold that the state must always bear the cost of a transcript for criminal 

appeal when the defendant is indigent.  But, the Court stated that “[t]here is no 

meaningful  distinction between a rule which would deny the poor the right to defend themselves 

in a trial court and one which effectively denies the poor an adequate appellate review accorded 

to all who have money enough to pay the costs in advance.”
74

  Plaintiffs are adamant that they 

are not challenging their underlying convictions.  Thus, the reasoning the Supreme Court applied 

to the criminal defendants’ right to appeal their criminal convictions is not relevant here.
75

 

Moreover, the cases Plaintiffs cite to support the idea that the collection efforts 

authorized under § 46.2-395 violate equal protection—James v. Strange
76

 and Fuller v. 

Oregon
77

— both employed rational-basis review when dealing with disparate impacts resulting 

from wealth classifications.  Thus, because Plaintiffs’ license suspensions do not invoke 

fundamental rights, their claims must be considered under rational-basis review. 

                                                 
72

 Griffin v. Illinois, 351 U.S. 12, 18 (1956). 

73
 Mayer v. City of Chicago, 404 U.S. 189 (1971). 

74
 Griffin, 351 U.S. at 18. 

75
 Cf. Evans, 2016 U.S. Dist. LEXIS 126677, at *16 (rejecting argument “that the state may not 

suspend the licenses of indigents, or near-indigents, for failure to pay court costs,” reasoning that 

“the state is required to assess an individual’s ability to pay court costs only when it seeks to 

collect through the threat of imprisonment,” and, “[h]ere, [the plaintiff] is not subject to 

imprisonment for failing to pay court costs; his driver’s license is merely suspended until he 

complies with state law”). 

76
 James v. Strange, 407 U.S. 128 (1972). 

77
 Fuller v. Oregon, 417 U.S. 40 (1974). 
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b. Code § 46.2-395 is rationally-related to legitimate government purposes. 

Where fundamental rights are not implicated, “courts generally accord the legislation a 

‘strong presumption of validity’ by applying a rational basis standard of review.”
78

  “Under 

rational basis review, courts generally uphold governmental decisions that are rationally related 

to a state interest. This is a deferential standard, placing the burden on [the aggrieved party] ‘to 

negate every conceivable basis which might support’ the governmental action.”
79

  Rational basis 

requires only “a constitutionally minimal level of rationality; it is not an invitation to scrutinize 

either the instrumental rationality of the chosen means (i.e., whether the classification is the best 

one suited to accomplish the desired result), or the normative rationality of the chosen 

governmental purpose (i.e., whether the public policy sought to be achieved is preferable to other 

possible public ends).”
80

  Also, the rational basis test requires no evidentiary showing on the part 

of the Commonwealth,
81

 for if the Court can posit a rational basis, it must uphold the law.
82

  

 Here, the Virginia Supreme Court recently articulated the rational purpose that the 

Commissioner asserted in his Motion to Dismiss.  In Rule 1:24, the Virginia Supreme Court 

stated that the reasons for suspending driver’s licenses when individuals like Plaintiffs do not pay 

court fines and costs are: 

                                                 
78

 Wilkins v. Gaddy, 734 F.3d 344, 347 (4th Cir. 2013) (quoting Heller v. Doe, 509 U.S. 312, 319 

(1993)). 

79
 Stevens v. Holder, 966 F. Supp. 2d 622, 642 (E.D. Va. 2013) (citation omitted); see 

Giarratano v. Johnson, 521 F.3d 298, 302-03 (4th Cir. 2008). 

80
 Van Der Linde Hous., Inc. v. Rivanna Solid Waste Auth., 507 F.3d 290, 295 (4th Cir. 2007). 

81
 See Heller v. Doe, 509 U.S. 312, 320 (1993) (“A State, moreover, has no obligation to produce 

evidence to sustain the rationality of a statutory classification.”). 

82
 See FCC v. Beach Comm’ns, 508 U.S. 307, 313 (1993) (holding that legislation that does not 

burden fundamental rights survives rational basis review if the court concludes that “there is any 

reasonably conceivable state of facts that could provide a rational basis” for the legislation); see also, 

United States v. Carolene Products Co., 304 U.S. 144, 153 (1938). 
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(i) to facilitate the payment of fines, court costs, penalties, restitution and other 

financial responsibilities assessed against defendants convicted of a criminal 

offense or traffic infraction, 

(ii) to collect the monies due to the Commonwealth and localities as a result of these 

convictions, and  

(iii) to assure payment of court-ordered restitution to victims of crime.
83

 

By imposing a motivation to accomplish what an individual might otherwise be disinclined to do 

(i.e., pay money to the court), the suspension of driver’s licenses for non-payment of court-

imposed fees and costs is rationally-related to these legitimate government purposes. 

Similar purposes have been upheld by other courts under rational-basis review.
84

  

Plaintiffs do not claim that the state courts do not have an interest in collecting the fines and 

costs they impose.  While the policy may inhibit payment by some individuals, it does not fail 

rational basis review for that reason.  The Supreme Court has acknowledged that, without the 

threat of incarceration for failure to pay fines and costs, courts must utilize alternative means to 

compel collection.
85

   

With respect to Plaintiffs’ argument that collection practices might implicate equal 

protection under a disparate impact analysis, it bears noting that the Virginia appellate courts 

have upheld, against equal protection challenges, Virginia’s statutes regarding recoupment of 

court costs and fees from indigent defendants.  Specifically, under Virginia law, “the defendant 

is given the opportunity at any time to demonstrate that the default was not attributable to any 

refusal to make a good faith effort to obtain the funds necessary for payment,” and “[t]he trial 

court may allow the defendant additional time for payment, reduce the amount of the payments 

                                                 
83

 Va. Sup. Ct. R. 1:24. 

84
 City of Milwakee v. Kilgore, 193 Wis. 2d 168 (1995); In the Interest of M.E.G., 13-01-117-CV, 

2002 Tex. App. LEXIS 1948, at *5 (Tex. Ct. App. Mar. 14, 2002). 

85
 Bearden, 461 U.S. at 671-672. 
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on each installment, or remit the unpaid portion in whole or in part.”
86

  Because indigent 

defendants are given great latitude in terms of whether and how they will be required to repay 

the costs of their court-provided representation, they do not suffer the same automatic and harsh 

consequences that led to the invalidation of the Kansas statute in James v. Strange.  Rather, the 

Virginia statute is more akin to the Oregon recoupment statute upheld against an Equal 

Protection challenge in Fuller v. Oregon.
87

  James and its progeny are, therefore, distinguishable 

in that they involved statutes that imposed heightened consequences on indigent defendants, 

without providing them alternatives or the ability to be absolved of the debt. 

CONCLUSION 

Plaintiffs argue, in essence, that the continued suspension of their driving privileges is 

counter-intuitive and ill-conceived.  “Our task, however, is not to weigh this statute’s 

effectiveness but its constitutionality.  Whether the returns under the statute justify the expense, 

time, and efforts of state officials is for the ongoing supervision of the legislative branch.”
88

   

The Commissioner of the DMV is not the proper party to defend the interests of the Virginia 

courts in this challenge to the courts’ methods of compelling collection of court fines and costs.   

Particularly in light of the adoption of Rule 1:24, Virginia’s statutes provide ample notice and 

opportunity to be heard and do not violate Plaintiffs’ equal protection rights.  The Commissioner, 

therefore, respectfully requests that this Court GRANT his motion to dismiss. 

Respectfully submitted, 

                                                 
86

 Ohree, 26 Va. App. at 312. 

87
 Fuller, 417 U.S. at 47-48 (distinguishing James and holding that the Oregon recoupment 

statute, which allowed convicted defendants to avoid repayment of court costs where that debt 

would impose a manifest hardship, “is wholly free of the kind of discrimination that was held in 

James v. Strange to violate the Equal Protection Clause”). 

88
 James, 407 U.S. at 133-34. 
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