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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

__________________________________________ 
       ) 
       ) 
DAMIAN STINNIE,     ) 
DEMETRICE MOORE,    ) 
ROBERT TAYLOR, and    ) 
NEIL RUSSO,     ) 
       ) 
Individually, and on behalf of all others  ) 
similarly situated     ) 
       ) 
 Plaintiffs,     ) 
       ) 
  v.     ) 
       ) Civ. No: 3:16-cv-00044 
RICHARD D. HOLCOMB,    ) 
in his official capacity as the Commissioner  ) 
of the VIRGINIA DEPARTMENT OF   ) 
MOTOR VEHICLES     ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 

PLAINTIFFS’ MEMORANDUM IN RESPONSE TO DEFENDANT’S NOTICE 
OF SUPPLEMENTAL AUTHORITY IN SUPPORT OF MOTION TO DISMISS  

 
 Plaintiffs Damian Stinnie, Demetrice Moore, Robert Taylor, and Neil Russo, individually 

and on behalf of all others similarly situated (collectively, “Plaintiffs”), by counsel, submit this 

Memorandum in Response to the Notice of Supplemental Authority in Support of Defendant’s 

Motion to Dismiss that Defendant Richard D. Holcomb filed on November 22, 2016, and further 

state as follows: 

INTRODUCTION  

The new Rule 1:24 of the Rules of the Virginia Supreme Court does not moot the current 

lawsuit.  Rule 1:24 did not and cannot rid the Commonwealth of the unconstitutionality of Va. 
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Code § 46.2-395.1  No matter what Rule 1:24 does, many Virginians are and will be 

constitutionally injured by automatic suspensions of their driver’s licenses without pre-deprivation 

hearings, because that is what Va. Code § 46.2-395 requires when a defendant fails to repay costs 

and fines, regardless of the reason.  Nothing in Rule 1:24 changes this.  That is the constitutional 

harm to which Plaintiffs’ Complaint is directed.  Moreover, even if it did remedy that constitutional 

injury going forward (which it does not), Rule 1:24 does not remedy the existing injuries suffered 

by Plaintiffs and the class members.  Rule 1:24 will not magically void the hundreds of thousands 

of unconstitutionally-issued suspension orders, nor will it miraculously waive reinstatement fees.  

This alone defeats Defendant’s mootness argument. 

Contrary to Defendant’s many assertions that the Court cannot offer any relief, only this 

Court can hold Va. Code § 46.2-395 unconstitutional and keep the Department of Motor Vehicles 

(“DMV”) from automatically suspending licenses in the future.  Only this Court can order DMV 

to reinstate the licenses of those hundreds of thousands of Virginians whose licenses were 

suspended without a hearing simply because they were poor, without first requiring them to pay 

an unconstitutional reinstatement fee.  This is the specific relief that the Complaint seeks, that the 

Court can fashion to remedy the harm asserted in the Complaint, and for which this case is 

essential.  Rule 1:24 does not help Defendant in this lawsuit.  Instead, Defendant’s argument that 

Rule 1:24 moots this lawsuit is notable because it impliedly concedes that Virginia’s system has 

                                                 
1   The Supreme Court of Virginia promulgated Rule 1:24 pursuant to 2016, ch. 282, which 
amended Va. Code § 19.2-354 to require that “[a]ny payment agreement authorized under this 
section shall be consistent with the Rules of Supreme Court of Virginia,” and thereby invited the 
Supreme Court of Virginia to create such a rule regarding payment plans.  Chapter 282 also 
amended Va. Code § 46.2-395 by clarifying that court debt collection is subject to lengthy statutes 
of limitation.  However – and noteworthy here – Chapter 282 did nothing to change the 
constitutionally fatal defect in Va. Code § 46.2-395 at issue here: the automatic suspension of 
driver’s licenses for failure to pay court debt, without timely notice and without opportunity to be 
heard on whether the failure was contumacious or instead due to inability to pay. 
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thus far failed to deliver essential protections to indigent Virginians and others who lack the ability 

to pay.  More fundamentally, though, the defects baked into Va. Code § 46.2-395 (e.g., lack of 

timely notice and requiring automatic suspension “forthwith” upon an alleged default) predated 

Rule 1:24, and survive it.  Virginia’s court debt recoupment system therefore remains 

constitutionally flawed. 

ARGUMENT 

I. Rule 1:24 Does Not Moot Plaintiffs’ Claims Regarding The Constitutional Harms 
They Have Suffered.  

 
Defendant’s argument wrongly assumes that to whatever extent the existing license 

suspension regime under Va. Code § 46.2-395 is unconstitutional, Rule 1:24 will fix it.  As 

discussed below in Section II, this is not so – nothing in the new Rule 1:24 will address or remedy 

the constitutional harms that Va. Code § 46.2-395 not only has caused, but will continue to cause 

for Virginians subjected to the license-for-payment system in the future.  But even if Defendant’s 

premise were true going forward, Rule 1:24 does not remedy the constitutional harms already 

suffered by Plaintiffs and those class members whose licenses were unconstitutionally suspended.  

This alone defeats Defendant’s mootness argument.  

A case is moot only “when the issues presented are no longer ‘live’ or the parties lack a 

legally cognizable interest in the outcome,” such that it becomes impossible for the court to grant 

“‘any effectual relief whatever’ to [the] prevailing party.” City of Erie v. Pap's A.M., 529 U.S. 277, 

287 (2000) (quoting County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979), and Church of 

Scientology v. United States, 506 U.S. 9, 12 (1992)).  “The central question” in a mootness inquiry 

“is constant—whether decision of a once living dispute continues to be justified by a sufficient 

prospect that the decision will have an impact on the parties.”  13B Wright & Miller, Fed. Prac. & 

Proc. § 3533 (3d Ed. 2016).  Here, there is no question that a decision in Plaintiffs’ favor will have 
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an impact on the parties.  The Plaintiffs and class members are Virginia residents whose licenses 

were suspended automatically under Va. Code § 46.2-395 without any hearing or other process to 

determine the reasons for their failure to pay.  A decision from this Court is necessary to correct 

these constitutional harms.   

When Rule 1:24 becomes operative, it will not provide sufficient relief, if any, to Plaintiffs 

or any class members because the harm they suffered – i.e., the automatic suspension of their 

Virginia driver’s license pursuant to Va. Code § 46.2-395 without notice and a hearing – occurred 

before the Rule’s effective date, and Rule 1:24 provides no remedy for that harm.  The Rule will 

not reinstate licenses that were suspended due to the unconstitutional regime under Va. Code § 

46.2-395.  Rule 1:24 also does not relieve debtors whose licenses were suspended 

unconstitutionally from having to pay a reinstatement fee to have their licenses reinstated.  Indeed, 

Rule 1:24 does not even mention reinstatement fees.  Furthermore, any person who suffers the 

same harm before February 1, 2017 will not be provided any specific, affirmative relief under Rule 

1:24.2  

                                                 
2  Even if Rule 1:24 provided relief going forward from the unconstitutional regime of Va. Code 
§ 46.2-395 (which, again, it does not), the Rule has no retroactive application.  Common law 
informs the construction and application of laws in the Commonwealth, and it presumes that laws 
do not apply retroactively.  The Virginia Supreme Court has held: 
 

[The General Assembly] is presumed to have known and to have had the common 
law in mind in the enactment of a statute.  The statute must therefore be read along 
with the provisions of the common law, and the latter will be read into the statute 
unless it clearly appears from express language or by necessary implication that the 
purpose of the statute was to change the common law. 

 
Wicks v. City of Charlottesville, 208 S.E.2d 752, 755 (Va. 1974).  See also Isbell v. Commercial 
Investment Assocs., Inc., 644 S.E.2d 72, 75-76 (Va. 2007) (quoting Wicks).  Rule 1:24 was 
promulgated by the Virginia Supreme Court, pursuant to authority granted by the General 
Assembly in Va. Code § 8.01-3(A).  Nothing in either the General Assembly’s statutory grant of 
rulemaking authority to the Virginia Supreme Court, or in Rule 1:24 itself, suggests any exception 
to the common law presumption against retroactivity.  Thus, even if one assumes arguendo that 
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Defendant presents Rule 1:24 as a panacea that resolves any constitutional problems, but 

this is not remotely true.  In fact, Rule 1:24 simply has little, if any, relevance or application to 

Plaintiffs or class members whose licenses have been suspended.  At best, Virginians whose 

driver’s licenses were unconstitutionally suspended without notice and a hearing before February 

1, 2017 will have to: (1) somehow discover the existence of Rule 1:24; (2) demonstrate that they 

previously had a payment plan upon which they defaulted; (3) request a new payment plan in each 

court in which they owe; (4) bear the onus to show that he or she has “changed circumstances” for 

a court to consider the request; and (5) ultimately succeed in persuading each court that changed 

circumstances warrant approval of new payment plans.  Only then would the debtor be eligible for 

license reinstatement upon payment of additional fees to the Defendant.  In short, all Rule 1:24 

does is create a process that requires a debtor to jump through multiple hoops, and even then 

provides no guarantee that the debtor’s license will be restored, even though the suspension was 

unconstitutional in the first place.   

Notably, Rule 1:24(g) does not change the fact that a petitioner comes to those courts 

having already been disadvantaged due to an unconstitutionally imposed automatic license 

suspension under Va. Code § 46.2-395.  Rule 1:24(g) also does not change the fact that subsequent 

payment plans may be more stringent financially than Rule 1:24-compliant initial payment plans 

(to which drivers whose licenses were suspended before February 1, 2017 never had access).  And 

nothing in Rule 1:24 – either subsection (g) or otherwise – accounts for the statutory reinstatement 

fee of at least $145 as a condition of reinstatement.  In sum, and contrary to the implicit assumption 

                                                 
Rule 1:24 somehow provides relief going forward to debtors who cannot pay court debts, it does 
not remedy the unconstitutional deprivations suffered by Plaintiffs, the proposed class members, 
or any other citizens of Virginia whose driver’s licenses were suspended without notice and a 
hearing before February 1, 2017. 
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of Defendant’s argument, Rule 1:24 does not fix the constitutional injuries suffered by Plaintiffs 

and the class members.  Only a decision of this Court can do that. 

A key to the mootness inquiry is “the continued existence of a live dispute,” Feldman v. 

Pro Football, Inc., 419 Fed. Appx. 381, 387-388 (4th Cir. 2011), which Plaintiffs establish here.  

The Complaint encompasses claims and is directed to constitutional harms that Plaintiffs and the 

class members already have suffered, none of which are addressed, much less remedied, by Rule 

1:24.  Thus, there are issues that remain live.  Id. (where defendant provided captioning for hearing-

impaired customers, but did not provide the auxiliary aids requested in the complaint, the court 

concluded that this issue remained live); see also, Ramer v. Saxbe, 522 F.2d 695, 704 (D.C. Cir. 

1975) (“A case is not moot so long as any single claim for relief remains viable, whether that claim 

was the primary or secondary relief originally sought.”) (citing Powell v McCormick, 395 U.S. 

486, 496-97 (1969)).  As such, Defendant has failed to meet its burden to demonstrate that there 

is no longer a live controversy for which this Court may provide relief, and Plaintiffs’ claims 

accordingly are not moot. 

II. Rule 1:24 Does Not Remedy The Constitutional Harm Caused By Virginia Code 
§ 46.2-395 Going Forward.  

 
By itself, Rule 1:24’s failure to moot Plaintiffs’ claims for the unconstitutional deprivations 

they have suffered provides sufficient grounds to reject Defendant’s mootness argument and deny 

Defendant’s Motion to Dismiss.  But Rule 1:24 also fails to address the fundamental constitutional 

defect of Va. Code § 46.2-395 going forward – i.e., the automatic deprivation of one’s driver’s 

license without timely notice and a pre-deprivation hearing or process, and with no regard for the 

debtor’s poverty or ability to pay.  Without this Court’s intervention, these unconstitutional 

deprivations will continue, even after Rule 1:24 goes into effect.  This only underscores the 
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existence of a live dispute and the need for this Court to intervene and provide a prospective 

remedy. 

Rule 1:24 simply does not provide adequate safeguards to overcome the glaring deficits of 

Va. Code. § 46.2-395.  Rule 1:24 does not eliminate the provision in § 46.2-395 that requires 

Defendant to automatically suspend licenses for either non-payment or default on a payment plan, 

without a pre-deprivation hearing or other process to ensure that licenses are suspended only when 

the debtor has the ability to pay.  The debtor does not receive any notice of an alleged default, or 

that his or her “ability to pay” is a critical issue in determining whether the Commonwealth can 

punish the alleged default.  See Turner v. Rogers, 564 U.S. 431, 447 (2011).  The debtor also is 

not given any opportunity incident to the suspension “to respond to statements and questions about 

his financial status.”  Id. at 448.  And there is no provision requiring an express finding as to 

whether the debtor has the ability to pay.  Id.  The U.S. Supreme Court has held that each of these 

factors is critical in safeguarding against due process violations in the analogous context of 

contempt proceedings.  Id. at 447-48.   

By contrast, Va. Code § 46.2-395 contemplates that information given to a person at 

sentencing about the possibility that a debtor’s license may be suspended for failure to pay court 

debts is the only “notice” necessary, and “[n]o other notice shall be required to make the 

suspension effective.”  Moreover, Va. Code § 46.2-395 directs that whenever a debtor fails to 

make “immediate payment” or defaults on a payment plan, the debtor’s lawful ability to drive 

“shall forthwith” be suspended.  The statute contains none of the safeguards that the U.S. Supreme 

Court has deemed critical, and Rule 1:24 does not address this appalling lack of constitutional 

protections.  Indeed, Rule 1:24’s own language confirms that it is not designed to protect 

constitutional rights, but rather to facilitate payment of the assessed court fines and costs.  See Rule 
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1:24 (“The purposes of the statutory court collection process are (i) to facilitate payment of fines 

[and] court costs…, (ii) to collect the monies due to the Commonwealth,…and (iii) to assure 

payment of court-ordered restitution.”).  

Va. Code § 46.2-395 simply assumes that everyone can pay, which is improper and 

inconsistent with constitutional precedent.  See Fuller v. Oregon, 417 U.S. 40, 45-46 (1974) 

(explaining that the recoupment statute did not violate the Constitution because payment was only 

required when it would not “‘impose manifest hardship’” (citation omitted)); see also Alexander 

v. Johnson, 742 F.2d 117, 124 (4th Cir. 1984) (explaining that precedent permits repayment to be 

required from the debtor “only when he could afford to pay without substantial hardship” and, in 

any case, that no payment can be required so long as the debtor remains indigent).  Va. Code § 

46.2-395 requires no inquiry into the potential hardship to the debtor, nor does it provide any 

safeguard to excuse repayment where it would impose such hardship.  Rule 1:24 utterly fails to 

address any of these deficiencies. 

Rule 1:24 does nothing to ensure that a debtor’s ability to pay is assessed upon an alleged 

default and before his license is suspended.  The Rule does not require debtors to be given notice 

of an alleged default and an opportunity to present evidence concerning ability to pay.  It likewise 

does not require a judicial determination of willfulness before imposing consequences (i.e., 

driver’s license suspension) for default.  Similarly, Rule 1:24 does not relieve Plaintiffs’ obligation 

to pay DMV’s reinstatement fee, an obligation that arises from the unconstitutional deprivation in 

the first place.  Thus, not only does Rule 1:24 fail to cure Defendant’s violations of Plaintiffs’ 

constitutional rights, it also does nothing to address or prevent future constitutional violations 

under § 46.2-395.  A live controversy therefore remains. 
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Furthermore, Defendant has not met his heavy burden to demonstrate that constitutional 

violations will not recur.  A mootness argument stemming from a rule change requires analysis 

under the voluntary cessation doctrine.  See City of Mesquite v. Aladdin's Castle, Inc., 455 U.S. 

283, 289 n.11 (1982) (holding that action was not moot where city repealed the challenged 

ordinance); accord Pashby v. Delia, 709 F.3d 307, 316 (4th Cir. 2013) (holding that defendant’s 

reinstatement of personal care services that had been removed under a policy amendment under 

the state’s Medicaid program did not render the due process claims moot).  “[T]he standard for 

determining whether a case has been mooted by the defendant’s voluntary conduct is stringent: ‘A 

case might become moot if subsequent events make it absolutely clear that the allegedly wrongful 

behavior could not reasonably be expected to recur.’”  Friends of the Earth, Inc. v. Laidlaw Envtl. 

Servs. (TOC), Inc., 528 U.S. 167, 189 (2000) (emphasis added) (citation omitted).  The movant 

must demonstrate with absolute clarity that the behavior will not recur.  Id.  That burden “is a 

heavy one.”  United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953).  

Here, Defendant has not come close to meeting this burden.  Defendant has not 

demonstrated that Rule 1:24 will prevent the unconstitutional suspension of driver’s licenses 

without notice and a pre-deprivation hearing on the ability to pay.  Indeed, Defendant does not 

even contend that DMV will not abide by Va. Code § 46.2-395 or cease suspending driver’s 

licenses under its scheme, nor has Defendant conceded that the automatic suspension of driver’s 

licenses under Va. Code § 46.2-395 is unconstitutional.  This alone warrants rejection of 

Defendant’s mootness argument and denial of Defendant’s motion.  See Commonwealth ex rel. 

Coleman v. Califano, 631 F.2d 324, 326 (4th Cir. 1980) (holding that defendant’s failure to 

concede that plaintiff was entitled to a hearing or that defendant would provide such hearings in 

the future prevented defendant from meeting its heavy burden to demonstrate “that the alleged 
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wrong will not be repeated”); Wright & Miller § 3533.5 (“The effect of discontinuance may be 

affected by the defendant’s continued assertion that the discontinued acts are lawful.”).   

Instead, Defendant contends only that class members assessed costs and fines in the future 

may be able to enter into payment plans based on their financial circumstances.   Although the 

Rule may enable some future debtors to avoid default, it does not ensure – as mootness would 

require – that Plaintiffs and class members whose licenses were already suspended will be 

accorded the relief they seek in this action (including reinstatement, and without reinstatement 

fees).  Nor does Rule 1:24 ensure that, going forward, suspensions pursuant to Va. Code § 46.2-

395 will include procedural protections calibrated to ensure that future debtors are not punished 

for their poverty based on alleged default.  These are essential, and unresolved, issues.  As set forth 

above, Rule 1:24 leaves glaring holes in the system and does nothing to avoid the automatic 

suspensions under § 46.2-395.  Accordingly, there remains a live controversy for which this Court 

can (and should) provide a remedy.  The case is therefore not moot, and Defendant’s Motion to 

Dismiss must be denied.  

CONCLUSION 

 WHEREFORE, for the foregoing reasons, and for all the reasons set forth in Plaintiffs’ 

prior briefing in opposition to Defendant’s Motion to Dismiss, Plaintiffs respectfully request that 

the Court deny Defendant’s Motion to Dismiss, and grant any further relief to Plaintiffs that this 

Court deems just and necessary. 

Date:  December 22, 2016 

          

By:  _/s/ Jonathan T. Blank_____________ 
Jonathan T. Blank (VSB No.: 38487) 
MCGUIREWOODS LLP 
Court Square Building 
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310 Fourth Street NE, Suite 300 
Post Office Box 1288 
Charlottesville, Virginia 22902 
Ph: (434) 977-2509 
Fax: (434) 980-2258 
jblank@mcguirewoods.com    

 
Mary Bauer (VSB No.: 31388) 
Angela A. Ciolfi (VSB No.: 65337) 
Pat Levy-Lavelle (VSB No.: 71190) 
Mario Salas (VSB No.: 87974) 
LEGAL AID JUSTICE CENTER 
1000 Preston Avenue, Suite A 
Charlottesville, VA 22903 
Ph: (434) 529-1810 
Fax: (434) 977-0558 
angela@justice4all.org 
 
David P. Baugh (VSB No.: 22528) 
DAVID P. BAUGH, ESQ., PLC 
2025 E. Main Street, Suite 114 
Richmond, VA 23223 
Ph: (804) 743-8111 
Fax: (804) 225-8035 
dpbaugh@dpbaugh.com  

 
Leslie Kendrick (VSB No.: 90104) 
580 Massie Rd. 
Charlottesville, VA 22903 
Ph: (434) 243-8633 
Fax: (434) 924-7536 
kendrick@virginia.edu 

 
 

 Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on December 22, 2016, I electronically filed the foregoing 

Memorandum in Response to Defendant’s Notice of Supplemental Authority in Support of 
Defendant’s Motion to Dismiss with the Clerk of Court using the CM/ECF System, which will 
send a notification of such filing to the following CM/ECF participants: 
 

 Nancy Hull Davidson 
 Margaret Hoehl O’Shea 
 Assistant Attorneys General 
 Criminal Justice and Public Safety Division 
 Office of the Attorney General 
 202 North Ninth Street 
 Richmond, Virginia 23219 
 Phone: (804) 692-0551 
 Fax:  (804) 786-4239 
 E-mail: ndavidson@oag.state.va.us 
 E-mail: moshea@oag.state.va.us 
 
 
 

___/s/ Jonathan T. Blank____________ 
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