
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 

 

DAMIAN STINNIE, et al., 

       

 Plaintiffs,     

       

v.        Civil Action No. 3:16-cv-44 

       

RICHARD D. HOLCOMB,  

       

 Defendant.  

 

 

NOTICE OF SUPPLEMENTAL AUTHORITY  

IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 

 

 COMES NOW Defendant Richard D. Holcomb and notifies the Court of the following 

supplemental authority, which provides additional legal support for Defendant’s Motion to 

Dismiss:  Virginia Supreme Court Rule 1:24 (attached as Exhibit 1).  This Rule was adopted on 

November 1, 2016.  Because Rule 1:24 was enacted after Defendant submitted his initial 

responsive pleading, and because the Court does not typically entertain arguments raised, for the 

first time, in a reply brief, Defendant submits the following as additional support for the 

proposition that Plaintiff’s complaint should be dismissed.
1
  Specifically, in light of the adoption 

of this Rule, Defendant moves the Court to dismiss these proceedings as moot. 

A. Virginia Supreme Court Rule 1:24 addresses and alleviates the issues raised in this 

complaint. 

 Newly-enacted Rule 1:24 sets for specific guidelines for the collection of fines and costs 

by courts across the Commonwealth of Virginia.  Rule 1:24 notes that “[t]he purposes of the 

statutory court collection process are (i) to facilitate the payment of fines, court costs, penalties, 

                                                 
1
 See, e.g., Nelson v. Green, No, 3:06-cv-00070, 2014 U.S. Dist. LEXIS 4432, at *67-68 (W.D. 

Va. Jan. 14, 2014) (noting that the court will not consider arguments and evidence submitted for 

the first time in a reply brief).   
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restitution and other financial responsibilities assessed against defendants convicted of a criminal 

offense or traffic infraction, (ii) to collect the monies due to the Commonwealth and localities as 

a result of these convictions, and (iii) to assure payment of court-ordered restitution to victims of 

crime.”  To “achieve these purposes and the additional purpose of enabling defendants to restore 

their driver’s licenses pursuant to § 46.2-395, this Rule is intended to ensure that all courts 

approve deferred and installment payment plans pursuant to § 19.2-354 . . . and to further the 

legal values of predictability, fairness, and similarity in the collection of fines, court costs, 

penalties, and restitution throughout the courts of the Commonwealth.”
2
    

Rule 1:24 provides that, “[a]ny defendant who is unable to pay fines and costs for a 

particular offense within 30 days of conviction, or other disposition authorized by law, must be 

offered by the convicting court the opportunity to enter into either a deferred payment plan, a 

modified deferred payment plan or an installment payment plan to pay those fines and costs.”
3
  

When “determining the amount and length of time to pay under a deferred payment plan or an 

installment plan, a court must take into account the defendant’s financial resources in light of the 

defendant’s financial obligations, including defendant’s indigence, as well as the fines and costs 

the defendant owes in other courts.”
4
  Moreover, “[w]here available, the court should liberally 

use community service work as an option to defray fines and costs, especially where the 

defendant is unable to make substantial payments.”
5
  Also, “[a]t any time during the duration of a 

payment plan, the defendant may request a modification of the plan, which shall be granted 

                                                 
2
 Va. Sup. Ct. R. 1:24. 

3
 Va. Sup. Ct. R. 1:24(b).   

4
 Va. Sup. Ct. R. 1:24(d) (emphases added).   

5
 Id.   
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based on a good faith showing of need.”
6
  Courts are required to give “written notice of all 

payment alternatives,” including “the availability of the community service program . . . .”
7
   

 With respect to defendants who have defaulted on a payment plan, Rule 1:24 provides 

that these defendants “must have the opportunity to request a new payment plan and the court 

should consider the defendant’s change in circumstances in determining whether to approve such 

request.”
8
  And under those circumstances, “a court shall not require a defendant to establish a 

payment history on the subsequent payment plan before restoring the defendant’s driver’s 

license.”
9
   

B. The adoption of Virginia Supreme Court Rule 1:24 moots these proceedings. 

In their complaint, Plaintiffs challenge the manner in which Virginia’s statutes, allowing 

suspension of a drivers’ license following nonpayment of court fines and costs, have been 

administrated.  Plaintiffs allege that courts issuing administrative license suspensions fail to take 

into consideration a debtor’s ability to pay, fail to offer appropriate repayment plans, and fail to 

give debtors adequate notification prior to an order of suspension.  Rule 1:24, which, by its 

terms, applies to all courts in the Commonwealth of Virginia, alleviates each of these concerns.  

Specifically, Rule 1:24 provides that defendants must receive written notice of all payment 

alternatives, and further establishes that the payment alternatives in place must take into account 

a defendant’s ability to pay.  The Virginia Supreme Court, therefore, has enacted the very policy 

Plaintiffs seek.  For this reason, there is no further relief that could or should issue in this case, 

and these proceedings are moot. 

                                                 
6
 Id.   

7
 Va. Sup. Ct. R. 1:24(c).   

8
 Va. Sup. Ct. R. 1:24(g) (emphasis added).   

9
 Id. 
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A court can determine that a case is moot on either of two grounds:  (1) constitutional 

mootness, or (2) prudential mootness.
10

  Constitutional mootness derives from the Article III 

“case or controversy” requirement.  Where the “issues presented are no longer ‘live’ or the 

parties lack a legally cognizable interest in the outcome,”
11

 the case will be dismissed as 

constitutionally moot:  “Federal courts lack jurisdiction to decide moot cases because their 

constitutional authority extends only to actual cases or controversies.”
12

 

The doctrine of prudential mootness allows a court to determine that, notwithstanding a 

live controversy, a case is moot because the court cannot provide an effective remedy and 

because it would be imprudent for the court to decide the case.
13

  Regardless of which analysis is 

applied, this case should be dismissed as moot.  

1. Because there is no ongoing case or controversy, these proceedings are 

constitutionally-moot. 

Article III of the United States Constitution confines a federal court’s jurisdiction to those 

cases that present active “cases” or “controversies.”
14

  And “the doctrine of mootness constitutes 

a part of the constitutional limits of federal court jurisdiction.”
15

  Specifically, this constitutional 

limitation prohibits federal courts from ruling upon questions that are hypothetical in nature or 

that do not affect the rights of the parties in the case before the court.
16

  The “actual controversy” 

                                                 
10

 See, e.g., In re Grand Jury Proceedings, 757 F.2d 600, 603 (4th Cir. 1985). 
11

 United States v. Hardy, 545 F.3d 280, 283 (4th Cir. 2008) (citation omitted). 
12

 Iron Arrow Honor Soc’y v. Heckler, 464 U.S. 67, 70 (1983). 

13
 In re Grand Jury Proceedings, 757 F.2d at 603. 

14
 U.S. CONST. art. III, § 2.   

15
 Hardy, 545 F.3d at 283 (citation omitted); see also Simmons, 634 F.3d at 763. 

16
 Lewis v. Continental Bank Corp., 494 U.S. 472, 477 (1990).   
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requirement, therefore, prevents courts from rendering opinions that are solely advisory in 

nature.
17

  

Moreover, “[t]o be justiciable under Article III of the Constitution, the conflict between 

the litigants must present a ‘case or controversy’ both at the time it is filed and at the time it is 

decided.  If intervening factual or legal events effectively dispel the case or controversy during 

pendency of the suit, the federal courts are powerless to decide the questions presented.”
18

  This 

is so because “[m]oot questions require no answer, and . . . federal courts do not have the power 

to issue advisory opinions.”
19

  Accordingly, a controversy will be moot if it “lack(s) at least one 

of the three required elements of Article III standing:  (1) injury in fact, (2) causation, or (3) 

redressability.”
20

   

A case can become moot either due to a change in factual circumstances, or due to a 

change in the law.
21

  “Generally speaking, one such [factual] circumstance mooting a claim 

arises when the claimant receives the relief he or she sought to obtain through the claim.”
22

  A 

second is where “an event occurs that makes it impossible for the court to grant any effectual 

                                                 
17

 Steffel v. Thompson, 415 U.S. 452, 459 n.10 (1974); Rice, 404 U.S. at 246. 
18

 Ross v. Reed, 719 F.2d 689, 693-94 (4th Cir. 1983); see also Arizonans for Official English v. 

Arizona, 520 U.S.43, 67 (1997) (“[A]n actual controversy must be extant at all stages of review, 

not merely at the time the complaint is filed.” (citation omitted)); Flast v. Cohen, 392 U.S. 83, 95 

(1968); Williams v. Ozmint, 716 F.3d 801, 808 (4th Cir. 2013). 

19
 Giovanni Carandola, Ltd. v. City of Greensboro, 258 F. App’x 512, 515 (4th Cir. 2007) 

(citations omitted); see also U.S. Parole Comm’n v. Geraghty, 445 U.S. 388, 397 (1980) (“The 

‘personal stake’ aspect of mootness doctrine also serves primarily the purpose of assuring that 

federal courts are presented with disputes they are capable of resolving.”); Ozmint, 716 F.3d at 

809. 

20
 Townes v. Jarvis, 577 F.3d 543, 546-47 (4th Cir. 2009). 

21
 BankWest, Inc. v. Baker, 446 F.3d 1358, 1364 (11th Cir. 2006); see also Simmons, 634 F.3d at 

763.    

22
 Friedman’s, Inc. v. Dunlap, 290 F.3d 191, 197 (4th Cir. 2002); see Simmons, 634 F.3d at 763; 

see also ACLU of Mass. v. U.S. Conf. of Catholic Bishops, 705 F.3d 44, 52 (1st Cir. 2013). 
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relief to the plaintiff.”
23

  For this reason, “[a] claim may be mooted when the claimant receives 

the relief he or she sought to obtain through the claim, because the court no longer has [] 

effective relief to offer.”
24

  In that situation, “any injury [the claimant] might have suffered” 

simply is not “‘likely to be redressed by a favorable judicial decision.’”
25

  In addition, “alteration 

of administrative policies can moot an attack on those policies,” particularly where “events have 

simply overtaken the pace of [the] litigation.”
26

 

Plaintiffs’ case has been mooted because the enactment of Rule 1:24 established a 

statewide system that requires appropriate notification of payment options for all defendants who 

owe outstanding fines and costs, and that expressly requires courts administering those payment 

plans to take into account a defendant’s ability to pay.  The Virginia Supreme Court has put into 

place the very system Plaintiffs sought.  At this juncture, there is no relief left to offer—the court 

cannot fashion injunctive relief to remedy a harm that has ceased to exist.  Because this case is 

no longer “amenable to specific relief,” it fails to present a live case or controversy and is, 

therefore, constitutionally moot.
27

 

This reasoning applies notwithstanding Plaintiffs’ request for declaratory relief.
 28

  “Past 

exposure to illegal conduct does not in itself show a present case or controversy regarding 

                                                 
23

 Ozmint, 716 F.3d at 809. 

24
 Id. (internal quotations omitted) (second alteration in original). 

25
 Wittman v. Personhuballah, 136 S. Ct. 1732, 1737 (2016) (quoting Hollingsworth v. Perry, 

133 S. Ct. 2652, 2661 (2013)). 

26
 Bahnmiller v. Derwinski, 923 F.2d 1085, 1089 (4th Cir. 1991). 

27
 Jordan v. Sosa, 654 F.3d 1012, 1024 (10th Cir. 2011) (“[T]he constitutional mootness doctrine 

focuses upon whether a definite controversy exists throughout the litigation and whether 

conclusive relief may still be conferred by the court despite the lapse of time and any change of 

circumstances that may have occurred since the commencement of the action.” (citation 

omitted)). 
28

 See, e.g., Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 669 (2016) (noting that a case 
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injunctive relief,”
29

 and, “[s]imilarly, in the context of an action for declaratory relief, a plaintiff 

must be seeking more than a retrospective opinion that he was wrongly harmed by the 

defendant.”
30

  As the Supreme Court has noted, federal courts “are not in the business of 

pronouncing that past actions which have no demonstrable continuing effect were right or 

wrong.”
31

   

Accordingly, there is no longer any “‘substantial controversy, between parties having 

adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a 

declaratory judgment.’”
32

  And in light of the enactment of Rule 1:24, any controversy between 

the parties is “neither immediate nor real.”
33

  The case is, therefore, constitutionally-moot. 

2. Even if not constitutionally-moot, this Court should exercise its discretion 

and decline to consider the complaint under the doctrine of prudential 

mootness. 

 The concept of prudential mootness traces back to United States v. W. T. Grant Co., 345 

U.S. 629 (1953).  In that case, the defendants voluntarily halted the allegedly wrongful conduct, 

and the Supreme Court determined that those circumstances were insufficient to entirely deprive 

the court of jurisdiction to hear the case.  The Court noted, however, that although “the court’s 

                                                                                                                                                             

becomes moot “‘when it is impossible for a court to grant any effectual relief’” (quoting Knox v. 

Serv. Emps., 132 S. Ct. 2277, 2287 (2012))); see also Armstrong World Indus., Inc. v. Adams, 

961 F.2d 405, 412 (3d Cir. 1992) (“[E]ven if a declaratory judgment would clarify the parties’ 

legal rights, it should ordinarily not be granted unless ‘the parties’ plans of actions are likely to 

be affected by a declaratory judgment.’” (quoting Step-Saver Data Sys., Inc. v. Wyse Tech., 912 

F.2d 643, 649 (3d Cir. 1990)) (emphasis added)). 

29
 O’Shea v. Littleton, 414 U.S. 488, 495 (1974). 

30
 Jordan, 654 F.3d at 1025. 

31
 Spencer v. Kemna, 523 U.S. 1, 18 (1998). 

32
 Ross, 719 F.2d at 694 (quoting Golden v. Zwickler, 394 U.S. 103, 108 (1969)); see also ACLU 

of Mass., 705 F.3d at 53 (“With limited exceptions, not present here, issuance of a declaratory 

judgment deeming past conduct illegal is also not permissible as it would be merely advisory.”).   
33

 ACLU of Mass., 705 F.3d at 54. 
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power to grant injunctive relief survives discontinuance of the illegal conduct,” the plaintiff must 

still “satisfy the court that relief is needed.”
34

  Because “[t]he purpose of an injunction is to 

prevent future violations,” the requesting party must show “that there exists some cognizable 

danger of recurrent violation, something more than the mere possibility which serves to keep the 

case alive.”
35

   

 Since W. T. Grant, the concept of prudential mootness has evolved sufficiently so that it 

is now recognized as a separate basis for dismissing a suit that is, although perhaps not 

constitutionally moot, “moot enough” that it would be inappropriate or otherwise infeasible to 

fashion an award of equitable relief.  As one court explained, “[e]ven if a case is not 

constitutionally moot, a court may dismiss the case under the prudential-mootness doctrine if the 

case is so attenuated that considerations of prudence and comity for coordinate branches of 

government counsel the court to stay its hand, and to withhold relief it has the power to grant.”
36

  

“[P]rudential mootness arises out of the court’s general discretion in formulating prospective 

equitable remedies,”
37

 and, therefore, “generally applies only to requests for injunctive or 

declaratory relief.”
38

 

As pertinent here, the Fourth Circuit has repeatedly declined to “engage in what would be 

meaningless adjudication of an issue of considerable difficulty,” where “prudential 

considerations” weighed in favor of finding that an action seeking equitable relief had been 

                                                 
34

 W. T. Grant, 345 U.S. at 633. 

35
 Id. 

36
 Rio Grande, 601 F.3d at 1121 ((citation omitted). 

37
 Id. (citation omitted). 

38
 Id.; see also Jordan, 654 F.3d at 1024. 
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“mooted by intervening events.”
39

  For example, in In re Grand Jury Proceedings, 757 F.2d 600 

(4th Cir. 1985), the Fourth Circuit deliberately bypassed “the possibly difficult conceptual 

question of whether the appeal has been mooted in constitutional case or controversy terms,” 

concluding instead that the appeal should be treated “as moot for prudential reasons.”
40

  A 

primary consideration in that case was the court’s “inability to give an effective remedy under 

the circumstances,” particularly when combined “with the imprudence of deciding on the merits 

a difficult and sensitive constitutional issue whose essence has been at least substantially altered 

by supervening events.”
41

 

 Similarly, in S-1 & S-2 v. Spangler, 832 F.2d 294 (4th Cir. 1987), the Fourth Circuit 

sidestepped the question whether a case was moot “in strict controversial case or controversy 

terms,” concluding instead that the case should be treated as moot “for prudential reasons.”
42

  

Noting that “[t]he discretionary power to withhold injunctive and declaratory relief for prudential 

reasons, even in a case not constitutionally moot, is well established,”
43

 the Fourth Circuit 

identified several prudential considerations that would weigh in favor of dismissal.  For example, 

if there is “no present need for remedial relief,” prudential concerns weigh in favor of 

dismissal.
44

  Relatedly, if there is no “cognizable danger” of a recurring violation, the “mere 

possibility” that the situation might recur is not “sufficiently realistic to justify the issuance of an 

injunction.”
45

  Other prudential considerations include “the difficulty and sensitivity of the 

                                                 
39

 Nationwide Mut. Ins. Co. v. Burke, 897 F.2d 734, 739-40 (4th Cir. 1990). 

40
 In re Grand Jury Proceedings, 757 F.2d at 603. 

41
 Id. 

42
 832 F.2d at 297. 

43
 Id. 

44
 Id. 

45
 Id. (citation omitted). 
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constitutional issue at the core of [the] controversy,”
46

 as well as whether the issues “require 

immediate resolution because they are capable of repetition yet likely to evade review.”
47

 

  Because the only relief sought in this case is equitable in nature, and in light of the new 

payment guidelines enacted by the Virginia Supreme Court, this Court should stay its hand and 

decline to fashion any further judicial remedies.  Considering the altered guidelines that have 

been put into place, there is no “present need” for equitable relief.
 48

  Axiomatically, “[a] claim 

for equitable relief is moot absent a showing of irreparable injury, a requirement that cannot be 

met where there is no showing of any real or immediate threat that the plaintiff will be wronged 

again.”
49

  Also, the constitutional issues at the center of this case involve the intersection of 

multiple statutory schemes and independent, non-party actors, rendering the case procedurally, as 

well as substantively, complex.   

Weighing these factors, this Court should stay its hand, permitting Virginia state courts 

unfettered freedom to implement and give full effect to the provisions of newly-enacted Rule 

1:24.  There is no need for a federal court to intervene where the Commonwealth, itself, has 

adopted guidelines that will alleviate the issues Plaintiffs have presented.  And there is no 

purpose in continuing to litigate a matter where the Court has no effective remedy to provide. 

  

                                                 
46

 Id. at 298.  More recently, the Fourth Circuit applied prudential mootness to dismiss a request 

for equitable relief where the challenged guidelines (regarding fees for court-appointed counsel) 

had been amended after the initiation of litigation.  Noting that “the challenged aspects of the 

Plan have been remedied,” the Fourth Circuit determined that the plaintiff’s “claims for 

prospective injunctive relief are moot.”  Rosenfield v. Wilkins, 280 F. App’x 275, 282 (4th Cir. 

2008). 

47
 Spangler, 832 F.2d at 298. 

48
 See, e.g., Jean-Pierre v. Hufford, 410 F. App’x 541, 541 (3d Cir. 2011) (“We are unable to 

fashion any form of meaningful relief and thus, whether or not the original action sounded in 

civil rights, the appeal is moot.”). 

49
 Randolph v. Rodgers, 170 F.3d 850, 856 (8th Cir. 1999) (citation omitted). 
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CONCLUSION 

  In light of all the circumstances, Defendant respectfully submits that this Court consider 

the supplemental authority described in this pleading and, as a result, enter an order dismissing 

these proceedings as moot.   

 

Respectfully submitted, 

RICHARD D. HOLCOMB 

      

By:  /s/      

Margaret Hoehl O’Shea, VSB # 66611 

Nancy Hull Davidson, VSB # 85536 

Assistant Attorneys General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 692-0551 

Fax:  (804) 786-4239 

E-mail:  moshea@oag.state.va.us 

E-mail:  ndavidson@oag.state.va.us 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 22
nd

 day of November, 2016, I electronically filed the 

foregoing Notice of Supplemental Authority with the Clerk of the Court using the CM/ECF 

system, which will send a notification of such filing (NEF) to the following CM/ECF 

participants, counsel for the plaintiffs:   

Angela A. Ciolfi 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 529-1810 

Fax: (434) 977-0558 

Email: angela@justice4all.org 

Mary Catherine Bauer 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Fax: (434) 977-0558 

Email: mary@justice4all.org 

 

David Preston Baugh 

David P. Baugh, Esq., PLC 

2025 E. Main Street, Suite 114 

Richmond, VA 23223 

(804) 225-8035 

Email: dpbaugh@dpbaugh.com 

 

Mario David Salas 

Legal Aid Justice Center 

1000 Preston Ave., Suite A 

Charlottesville, VA 22903 

(434) 977-0553 

Email: mario@justice4all.org 

Jonathan Todd Blank 

McGuire Woods LLP 

Court Square Building 

310 Fourth Street, N.E., Suite 300 

Charlottesville, VA 22902 

(434) 977-2509 

Email: jblank@mcguirewoods.com 

 

Patrick Stephen Levy-Lavelle 

Legal Aid Justice Center 

123 East Broad Street 

Richmond, VA 23219 

(804) 643-1086 x 308 

Fax: (804) 643-2059 

Email: pat@justice4all.org 

Leslie Carolyn Kendrick 

University of Virginia School of 

Law 

580 Massie Road 

Charlottesville, VA 22903 

(434) 243-8633 

Fax: (434) 924-7536 

Email: kendrick@virginia.edu 
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And to the following CM/ECF participants, counsel for amicus curiae Virginia State Conference 

of the NAACP: 

David Heilberg  

Dygert, Wright, Hobbs & Heilberg  

675 Peter Jefferson Parkway, Suite 190  

Charlottesville, VA 22911  

434-979-5515  

434-295-7785 (fax)  

Email: dheilberg@charlottesvillelegal.com 

And I hereby certify that I have mailed by United States Postal Service the document to the 

following non-CM/ECF participant:  N/A 

 

        /s/     

Margaret Hoehl O’Shea, VSB No. 66611 

      Assistant Attorney General 

Criminal Justice and Public Safety Division 

Office of the Attorney General 

202 North Ninth Street 

Richmond, Virginia 23219 

Phone:  (804) 225-2206 

Fax:  (804) 786-4239 

E-mail:  moshea@oag.state.va.us 
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