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Don’'t Wait Up—Issues in Juvenile Justice

by Charisa A. Smith

tis 10:30 p.m. on a warm Friday

night in July, and countless par-

ents in America are facing the

same dilemma, wondering
where their teenager is and what
on earth he or she is getting into. At
around 3:47 am., a knock echces
on the door of one New Jersey
home. The Marshalls have been
eagerly awaiting the arrival of their
son, and he is standing at the
doorstep at long Iast, looking
disheveled and sheepish. Perhaps
the sheepishness is due to the

nies, criminologists, and parents see
as common Ssense, namely that
teenagers are more likely to thrill-
seek, act impulsively, be influenced
by peer pressure, and seek short-
term satisfaction simply because of
their developmental stage. Lucky
for the Marshalls in the scenario
above, the officer agreed to escort
Ben home rather than booking and
holding him in juvenile detention.
New research on juvenile psy-
chosocial and neurological develop-
ment comes at a time when some

It turns out that new scientific advances can now
confirm what scores of auto insurance companies,
criminologists, and parents see as common sense,
namely that teenagers are more likely to thrill-seek, act
impulsively, be influenced by peer pressure, and seek
short-term satisfaction simply because of their

developmental stage.

stern-looking police officer stand-
ing next to him.The Marshalls now
pose the age-old question to their
son, Ben: “What were you doing
cruising Hamilton's streets at that
tme of night with four of your
friends, and why on earth did you
think it was OK to drag race with
another car at the stoplight?”

Ben's answer may surprise you.
Essentially, Ben and his friends were
caught in the heat of the moment,
and dared the driver of their car to
play a deadly game. When Ben’s par-
ents ask what he was thinking, Ben
replies,“I don't know...”

EVER WONDER WHY?

It turns out that new scientific
advances can now confirm what
scores of auto insurance compa-

states are beginning to question
their shift toward a more punitive
juvenile justice system with correc-
tionad-style facilities and, as in New
Jersey's case, the trial of juveniles as
adults.

‘While this research has had vari-
cus policy implications in states
across the country, it must be con-
sidered from several different per-
spectives, due to the danger of
stereotyping youth, stifling their
development, and making kneejerk
policy argiuments.

THE LEGAL LANDSCAPE:
MORE PUNITIVE TREATMENT OF
JUVENILE OFFENDERS

In 2000, New Jersey joined many
other states in choosing a shift
toward a more punitive treatment

of juvenile offenders. At that time,
New Jersey dispensed with certain
distinctions between juvenile and
adult court procedures and sen-
tences. For offenders 16 and over,
who are charged with the most seri-
ous offenses under N.J.5.A. 2A:44A-
26, there would no longer be a reha-
bilitation hearing. The practice of
“prosecutorial” waiver gave county
prosecutors the waiver decision-
making authority previously
entrusted to judges in certain
cases.! For some younger and less
serious offenders, the evidence of
his or her rehabilitation could still
be presented. However, New Jersey
greatly expanded its existing discre-
tionary and presumptive waiver
provisions applicable to juveniles of
at least 14.

Like at least 31 other states, such
as Connecticut and Florida,?* New
Jersey’s changes in its juvenile jus-
tice system in 2000 ran counter to
the founding, rehabilitative premise
of the original juvenile justice
system. Rather than implementing
“social work and psychological
approaches to delinquency” in
courtrooms where youths’
“amenability to treatment” was the
yardstick,®* New Jersey removed the
rehabilitative focus as previously
mentioned. Further, the myriad of
protections the juvenile court set-
ting had provided were now lost for
juveniles tried in adult court, For
example, the court records of
waived juveniles are not confiden-
tizl, and these youth are subject to
media and public scrutiny.

Transfers of juveniles to adult
criminal courts have been possible
since the onset of juvenile courts,
but have recently become more
common. Roughly 200,000 youth
are criminally charged as adults
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each year in the U.S. In New York
and North Carolina, youth age 16
and older can automatically be tried
as adults regardless of their offense.*
Fighteen states have expanded their
transfer laws in some way from
1998 through 2002.°

In Kent v. U8, 5 the court empha-
sized that “special rights and immu-
nities” are given to a youth in the
juvenile system, making it “critically
jmportant” that transfer procecsses
be scrutinized by judges.” However,
the practice of prosecutorial discre-
tion in New Jersey allows judges
only limited discretion to find prob-
able cause for commission of a
criminal act for older, more serious
offenders.

NEW DEVELOPMENTS [N
PSYCHOSOCIAL AND
NEUROLOGICAL RESEARCH ON
ADOLESCENTS

The question remains whether
the punitive policy shifts are in
tune with the reality of adolescent
development. New research sug-
gests that the 200,000 juveniles
tried in criminal court each year
may not necessarily resemble adults
simply because their crimes may be
serious. In fact, several scholars sug-
gest there are marked differences
between the decision-making capa-
bilitics and brain maturation of
juveniles and adults.

A leading group of researchers in
this field is from the MacArthur
Foundation Research Network on
Adolescent Development and Juve-
nile Justice. The network’s research
was cited in Roper v Simmons® a
Supreme Court opinion outlawing
the death penalty for offenders who
were younger than 18 when they
committed their crimes. The deci-
sion in Roper centered on the issue
of culpability. The research conduct-
" ed by the network and other schol-
ars, such as Dr. Abigail Baird of Vas-
sar, points to factors dealing with an
offender’s state of mind at the time
of the offense, including factors that
would mitigate the degree of
responsibility, such as impaired deci-
sion-making capacity.®

The network's issue brief, Less
Guilty by Reason of Adolescence,
acknowledges that adolescents’
cognitive abilities closely resemble
the cognitive abilities of adults.
However, the characteristics that
undergird decision making, and that
are relevant to mitigation in a crim-
inal context, such as impulsivity and
risk processing, future orientation,
sensation secking, and resistance to
peer pressure, change over the
course of adolescence, and are
linked to brain maturation. The
characteristics undergirding deci-
sion making can be collectively
called *psychosocial capabilities.”®

The network has performed
experiments with close to 1,000
“ethnically and socioeconomically
diverse” subjects between the ages
of 10 and 30,"from the general pop-
ulation in five regions™ A series of
puzzle-solving experiments, car-dri-
ving tasks, and long-term and short-
term rewards choice-making exper-
iments have shown that out of the
1,000 subjects stadied, adolescents
exhibit more “short-sighted deci-
sion-making...poor impulse con-
trol...[and] vulnerability to peer
pressure.”

Dr. Rebert Johnson, director of
adolescent and young adult medi-
cine at UMDNJ-New Jersey Medical
School, affirms these findings. He
adds that, “Juveniles don't consider
punishment before a criminal act.
They haven’'t developed conse-
quential thinking yet. Adults use
knowledge of what could happen if
they do something. That frequently
is a deterrent”*?

As the above scenario illustrates,
the existence of these adolescent
traits may be simple, commonsense
knowledge to most parents across
the country. Dr. Baird, who fre-
quently writes on the issue of ado-
lescent development, points out
that widespread knowledge about
adolescents’ differences from
adults is precisely the reason why
people under age 18 have never
served on juries. As Baird puts it,
“psychological research, brain pic-
tures, and another angle confirm

what we already know-—children
are children.™**

Dr. Laurence Steinberg, the net-
work’s director, and Laura H. Car-
nell, professor of psycheology at
Temple University, use four main
points to summarize the emerging
neuro-scientific (as opposed to psy-
chosocial} research that “lines up
well™” with the network’s psy-
chosocial research:

1. Brain development continues
longer than people previously
thought. There is structural mati-
ration into an individual’s mid-
20s.

2. There is a temporal gap between
the changes in the brain system
that makes people emotionally
aroused and impulsive, and the
changes in the system that give it
regulation. The first system devel-
ops around puberty, while the
second system develops more
gradually and much later.

3. The connection between the
brain system responsible for
emotional arousal, sensation-
seeking, and excitation, and the
one that regulates impulses, is
still developing in late adoles-
cence. Since development is not
complete until the mid-20s, an
individual's ability to coordinate
thoughts and feelings is still
developing during adolescence.'s

4, Further, emerging evidence
shows that hormonal changes
during puberty affect the adoles-
cent brain in ways that make
juveniles more sensitive to the
reactions of those around them,
and thus more susceptible to the
influence of peers.® Steinberg
even notes that teens perceive
anger and hostility in human
faces more readily than other age
groups.”

DISTINGUISHING BETWEEN
COMPETENCE TO STAND TRIAL
AND CULPABILITY

Those involved with the juvenile
criminal justice system should not
automatically conflate the factors
contributing to a juvenile’'s marurity
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and culpability with a juvenile's
competence to stand trial. Research
by the network also shows that a
significant number of youthful
offenders, particularly those under
age 15, are not capable of compe-
tently assisting in their own trials
due to developmental immaturity.
These rescarchers firmly assert that
the standard governing compe-
tence or incompetence to stand
trial does not accurately reflect
which juveniles should or shouid
not be held as responsible as adults
for their offenses.'

USE OF NEW PSYCHOSOCIAL
AND NEUROLOGICAL RESEARCH
ON ADOLESCENTS TO SHAPE
JUVENILE JUSTICE POLICY

Research on adolescent psy-
chosocial capabilitiecs and brain
maturation has increasingly been
utilized to turn the tide away from
more punitive, less rehabilitative
treatment of juveniles in the justice
system. This research is only one of
a plethora of tactics advocates use
to change the low. Other methods
include the technique of cultivating
an organized citizenry and policy-
making constituency, citing lower
recidivism rates for youth who
remain in the juvenile system, not-
ing dropping juvenile crime rates,
and arguing that public safety
demands more rehabilitation for
youngsters who will most likely re-
integrate into society while still
young. However, the use of this
research has proven effective in
many jurisdictions.

For example, advocates in Iilinois
raised awareness of adolescent psy-
chosocial and neuro-scientific
research in order to change a statu-
tory scheme that tried 2ll 15, 16,
and 17-year-old drug offenders as
aduits. Betsy Clarke, of the Dlinois
Juvenile Justice Initiative, notes that
the International Coavention on the
Rights of the Child requires age 18
to be the minimum cutoff age for
trying youth as adults, and
Afghanistan sets the age at 21. She
adds that there has been no negative
impact on public safety since the

change in Ilinois law occurred.”

The new Nlinois legislation, Sen-
ate Bill 283, was signed inio law as
Public Act 094-0574 on Aug. 15,
2005. Legislators were guided by a
bipartisan legislative task force,
which included study of the net-
work's research. The bill passed the
Hlinois General Assembly unani-
mously, and was supported by a
wide array of state and national
organizations. The legislative
change came after an outcry from
youth advocates, the public, and
others gver the disparate racial
impact of the previous transfer
scheme requiring low-level juve-
nile drug offenders to be tried as
adults. Advocates for change also
criticized the previous transfer,
because it failed to focus on the
serious, violent offenders who crit-
ics thought were most in need of
criminal sanctions.

Now, Hlincis law lays out clear
factors that the court must consider
before transferring a juvenile to the
adult criminal justice system for
prosecution. In deciding whether to
transfer juvenile offenders, the court
must consider: whether there is evi-
dence that the offense was commit-
ted in an aggressive and premeditat-
ed manner; the juvenile’s age; the
seriousness of the offense; abuse
and neglect, physical health, educa-
tional health, and mental health his-
tories of the juvenile; which system
has appropriate facilities for treat-
ment or rchabilitation; the offend-
er's history of services and willing-
ness to participate in treatment;
whether public safety requires crim-
inal sentencing; whether the vic-
tim(s) suffer serious bodily harm;
whether the juvenile is kikely to be
rehabilitated before the expiration
of juvenile court jurisdiction; and,
whether a deadly weapon was used.

In proceedings to determine
transfer, the court must also apply
the rules of evidence. Finally,
greater weight is given to the seri-
ousness of the offense and the juve-
nile’s record of delinquency.™

Clarke states that the number of
transferred youths has dropped by

about two-thirds, and that the num-
ber of youth in detention is down
as well. Clarke anticipates the cost
savings to the state must be “huge;”
because there are fewer juveniles
crowding adult facilities, awaiting
trial.* After three years, Ilinois’ Sta-
tistical Analysis Center will assess
the effects of the new law and
report to the General Assembly.™

Wendy Henderson, a policy
analyst with the Wisconsin Coun-
cil on Children and Families, com-
ments that the new adolescent
psychosocial and neuro-scientific
research guides leaders down the
path toward treating juveniles as
youth (as opposed to adults),
because it shows that juveniles
are still developing and are more
amenable to treatment. Child
advocates in Wisconsin have
begun to use this research in their
court cases. On March 8, 2007, the
Wisconsin Joint Legislative Audit
Committee unanimously recom-
mended an audit on the effects of
criminal court jurisdiction on all
Wisconsin 17-year-olds. The audit
report, which will examine the
cost of returning 17-year-olds to
juvenile court jurisdiction was
issued in February 2008, and can
be found at www.wccf.org.

Henderson notes that while
treating 17-year-olds in the fuvenile
system may present increased costs
up front, the benefit is that the
youthful offenders treated in the
juvenile system will be less likely
to commit fature crimes then their
counterparts who were subjected
to the adult system. Youth treated in
the juvenile system, Henderson
points out, will live more produc-
tive lives when given educational
services and rehabilitative options.®
Dr. Johnson supports this notion
that the educational services pro-
vided by the juvenile system are
crcial for decreasing crime. He
notes,“There is a clear inverse rela-
tionship berween literacy and the
potential for criminal activity or
delinquency™™

In Connecticut, using the new
research on adolescents has helped
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legislators and advocacy organiza-
tions change the status guo. A
multi-disciplinary group of citizens
and pelicymakers began attempting
to change Connecticut’s juvenile
court jurisdictional age maximum
of 15 early in the present decade.
Ultimately, new psychosocial and
neuro-scientific research played an
important role in persuading legis-
lators to change the law.

Abby Anderson, executive direc-
tor of the Connecticut Juvenile Jus-
tice Alliance, explains that her coali-
tion created a fact sheet on brain
development and a legislative brief-
ing book incorporating the new
science. Connecticut advocates
reiterated the facts used in Roper to
argue that trying juveniles as adults
is not sound policy, since the state
would not be treating youth in a fair
or age-appropriate manner. Accord-
ing to Anderson,“Punitive treatment
of juveniles without rehabilitation
is counterproductive if policy-mak-
ers want to prevent crimes from
re-pccurring”

Anderson considers Dr. Baird’s
presentation to the Connecticut
General Assembly in 2006 to be a
crucial moment in the history of
Connecticut policymaking. Baird’s
presentation “had a profound
-impact on Connecticut’s legisla-
ture,” in Anderson’s opinion. The
‘bresentation was televised, and
legislators such as Rep. Toni Walk-
er and Sen. John Kissel raised her
arguments in their floor speeches.
Baird appealed to the legislators’
-own understandings of youth, not-
‘ing that many of them were prob-
f_]_:oly raising teens and could iden-
tify places where the research was
0 point. She went on to present
€ new scientific research to a
arge group of public defenders in
1€ state,

‘As a result of the combined
esearch, advocacy, and legislative
cfforts in Connecticut, SB 1196
assed the Connecticut Senate in
¢ late spring of 2007, raising the
risdictional age of Connecticut’s
= juvenile court to 17.% Connecticut
“otate  Representative Toni Walker

comments of the change in juvenile
jurisdiction age:

For youth, it gives the apportunity
to grow and develop without being
penalized from acting out as chil-
dren..Insurance companies even
know a child isn't developed until
[age} 25...In Connecticut, if we're
going to sustain a warkforce in global
markets, and incarcerate all our chil-
dren, we eliminate what could poten-
tially be our future in Connecticut, By
raising the age, we allow the state to
leam how to work with adolescents,
training them for the workforce.

A SLIPPERY SLOPE?

Scientists, attorneys, child advo-
cates, and others are nevertheless
aware that juvenile brain research
may create a slippery slope for
youth rights, and for society in gen-
eral. Individuals working with
youth leaders note that it is 2 hard
sell to convince youngsters 1o pro-
mote research that labels the lead-
ers themselves as poor decision
makers. Anderson points out that
this problem can be addressed by
explaining to youth leaders that the
research “doesn't mean all kids
mike bad decisions at all times or
that they are incapable of being
leaders. . ¥ Clarke adds that the
research simply “does not mean
that juveniles don’t have anything
to do in society” In fact, Clarke
states, youth “can be valued mem-
bers of society”®

Nevertheless, youth rights argu-
ments may be compromised by
the new research in public discus-
sions about parental consent for
abortion, voting rights, alcoholic
beverage drinking rights, military
enlistment age, lifeguard duty age
limits, and countless other sub-
jects. As rescarchers increasingly
confirm that adolescents’ decision-
making capabilities are still devel-
oping and their brains are still
maturing, some individuals are
already maling the logical leap
that youth just cannot be trusted
with mature responsibilities. Some
policymakers improperly argue

that the research provides a
greater rationale for treating youth
harshly for criminal justice pur-
poses.These individuals claim that
yvouth cannot control themselves
without strict discipline to keep
them in line.

The Center on Juvenile and
Criminal Justice's senior researcher,
Mike Males, penned a New York
Times opposition editorial strongly
criticizing the research.® In an
interview, Males asserted that scien-
tists studying these matters are
“usingl19* Century prejudices and
thinking "To Males, a former sociol-
ogy professor at the University of
California at Santa Cruz, arguments
attributing juveniles’ impulsivity
and increased risk-taking to their
brain physiclogy are reminiscent of
old Social Darwinist claims abont
racial minority groups.*®

In Males' view, “[Researchers]
have to rule out competing expla-
nations...Another explanation is
poverty. Youth are two to three
times more likely to live in poverty
than middie aged adults™*' Males is
a major contributor on Youth-
facts.org, a website “dedicated to
providing faciual information on
youth issues such as crime, vio-
lence, sex, drugs, drinking, social
behaviors, education, civic engage-
ment, attitudes, media, and whatev-
er the latest teen terror du jour
arises”® Males' July 2007 article on
Youthfacts.org compares teenage
death rates from guns and traffic
crashes through the lens of poverty,
and finds:

As paoverty rates rise, the two
biggest causes of teenage death sky-
rocket. The poorest teens suffer traffic
death rates three to five times higher,
gun death rates five to six times high-
er, and gun murder rates 16 times
higher than teens living in the richest
caunties...[Even though] richer teens
drive many more miles (roughly twice
as many per year) and are more likely
to live in homes where firearms are
present than are poorer adoles-
cents...the risks are due to the very
different contexts in which teenagers
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encounter guns and driving depend-
ing on their differing socioeconamic
statuses.

Essentially, Males argues, “If
biodeterminist notions about ado-
lescents are valid, they should apply
to all teens—yet middle class and
more affluent American adolescents
and European youth display very
low rates of risky behaviors of the
types commentators sterectype as
characteristic of teenagers”™® Mailes
added in his interview that he is
“not saying that this [the poverty -
teenvrisle-taking connection] is the
last word."¥

YOUTH ARE PEOPLE TOO

Despite competing explanations
for #ypical teenage behavior, such
as socioeconomic stats, which
could overshadow the age/brain/
risky behavior connection, cultural
currents proffering the idea of
teenage rebellion and parental
angst have echoed throughout
American history and across socioe-
copomic lines. Films, literature, and
other media have long capitalized
upon the common understanding
that teen hormones rage, teens feel
particularly misunderstoed, and
youth is the time to make mistakes
one can learn from. Many adoles-
cent psychologists and psychiatrists
also agree with and affirm the
emerging teen psychosocial and
neuro-scientific research findings.
One point of consensus rests in the
notion that regardless of some level
of lessthan-adult maturity, adoles-
cents must be given continued
opportunities to make choices so
they will ultimately grow into
responsible adults.

Mary Ann Scali, deputy director
of the National Juvenile Defender
Center, asserts, “One of the most
important things we can do is
model decisionmaking processes
for youth. Not making all the deci-
sions for them. Sc we engage them
in the decision-making about their
own lives. In defense work, there is
an attorney-youth client relation-
ship. Research makes us better able

to work with [adolescents]." Baird
notes, “Anyone seeking to restrict
children’s rights could use this
work [recent research] but that
would give us less qualified adults.
We don't let kids make low-cost
mistaites anymore... That doesn’t
prepare them for reality”™

In the opinion of Jason Zieden-
berg, executive director of the Jus-
tice Policy Institute, there are two
ways to view juvenile delinquency:
a) Most youth naturally desist from
delinquency regardless of the treat-
ment they are given; or, b) Some
youth need mental health and sub-
stance abuse treatment to improve
their behavior, so we should target
the resources at them. Ziedenberg
emphasizes that, “When juvenile
justice advocates talk about youth
through the treatment frame, we're
overstating it. We use a paternalism
that isn't necessary””

Balance is the key. There are
scores of responsible youth, while
there are others who act less-than-
responsibly. Both must be given
the opportunity to change and
rehabilitate.

Dr. Steinberg, of the network,
asserts that while science on brain
development should certainly
inform public policy, it should not
dictate. He explains, “We have age
cutoffs for different privileges and
responsibilities for all sorts of rea-
sons,” and many such cutoffs do not
make scientific sense. For example,
if we reason on the basis of science
alone, driving at age i6 and voting
at age 18, or buying cigarettes at age
18 and aicohol at age 21 would not
make sense. However, society
‘draws lines for different reasons
and purposes” which may be non-
scientifically valid but otherwise
sensible. Steinberg alsc notes, “We
must strike a balance [about when
to trust youth on the road] for kids
with jobs, in school, etc. Not just on
the basis of science™®

NEW SCIENCE ABOUT THE POLICY
OF TRYING YOUTH AS ADULTS

In addition to new science
about juvenile development and

brain maturation, there are now
more scientific studies about the
impact of trying youth as adults.
Dr. Johnson headed an analysis
for the Task Force on Community
Preventive Services to determine
whether transfers to adult court
reduce or prevent viclent crimes
by youth under age 18 “either by
individual deterrence (reducing
future violence by the individuals
transferred) or general deter-
rence {reducing juvenile violence
generally).” The task force exam-
ined ®“all the research on the
effect of juvenile transfers done
in the last two decades, in various
jurisdictions.”

Dr. Johnson explained the
study's results by noting:

Not only did the practice jof trans-
far to adult court] not dater juvenile
crime specifically, but it tended to
make transferred youth worse. Thers
was higher reincarceration than that
among youth with simifar crimes but
in the juvenile justice system. To the
extent corrections should rehabilitate,
it failed miserably. The issue is if we
want to be rehabilitative...

The findings of the task force
study are in line with the American
Bar Association’s (ABA) “firm poli-
cy regarding the transfer of juve-
niles into the adult justice system.”
The ABA “believes that underage
defendants generally should not be
placed in the adult system.” This
policy stems from a February 2002
resolution of the ABA House of
Delegates, which includes the “pil-
lars...1. that youth are develop-
mentally differeat from adults, and
these differences should be taken
into account...[and] 6. that judpes
should comnsider the individual
characteristics of the youth during
sentencing.™!

Several other apencies and orga-
pizations studying the practice of
trying juveniles as adults have come
to similar conclusions.* Regardless
of the emerging science about ado-
lescent psychosocial development,
brain maturation, and the possible
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tiveness Of juvenile transfer
iver, scores of youth remain

'osocml capabﬂmcs admit that the
e is in its beginning stages. It
cientists, courts, policymakers,
insurers, parents and others
ughout the country are waiting
£ teenagers o shed all remnants
¢ jmmature, risky behavior before

_cﬁ: early 20s, don't wait up.®
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